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PREFACE. 





In publishing these Lectures I have preferred. 


to retain the form in which they were delivered 
at the University Senate House in Calcutta in 
October and December, 1906. The text, how- 
ever, has been carefully revised and some new 
matter added ; the footnotes especially have been 
amplified. I have not departed from my original 
plan of explaining the principles instead of 
merely digesting the cases. But I believe the 
practising lawyer will find that all Indian cases 
which are relevant have been here referred to. 
No case has been rejected simply because it is 
the decision of an unchartered court or does not 
find a place in the official reports. English cases 
have been freely cited and American cases have 
not been ignored. The mufassil lawyer in this 
country generally fights shy of foreign decisions, 
and not so very long ago even in some of the 

igh Courts the citation of English precedents 


is not always appreciated. But with increasing 


: matters have now improved, though 











Vill PREFACE. 


which were originally developed in England and 
are now administered equally by English and 
American Courts, and some of its provisions have 
been bodily extracted from the draft Civil Code 
of New York. The guidance afforded by the 
decisions of these foreign courts in interpreting 
and applying the provisions of the Indian Act is 
therefore of peculiarly valuable character. It is 
scarcely necessary to emphasise that the essential 
principles of equity know of no local or temporal 
conditions, and that no genuine student of law, 
or of any other subject of study, for the matter of 
that, can object to light because it comes from 
one quarter rather than another. ` 

In citing foreign decisions ] have, -for the 
benefit of students, frequently added references 
to some of the many volumes of Selections of 
Cases which have been published in America and 
England. The ordinary practice of the Indian 
student of law to study statutes and text-books 
and neglect leading cases is, in my humble 
opinion, not at all to be commended. 

I regret very much the delay which has 
occurred in the publication of these lectures. 
This is principally owing to repeated and pro- 
tracted attacks of illness which I suffered from 
while the book was passing through the press. 
This fact also accounts for the inordinate length 
of ** Corrections and Additions." I have, however, 
triéd to make amends by_reprinting by way of 
appendix the provisions of the Acts of Indian 
Legislature passed in 1908, which bear upon the 
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subject-matter of these lectures. With the 
object of making the book complete and self- 
contained, I have also reprinted at the end the 
Specific Relief Act with brief annotations, and 
such supplementary matter as is likely to be 
found useful. | 

My obligations to previous writers I have 
endeavoured to acknowledge in the footnotes. 


. But I do not think they fully disclose the immense 


debt of gratitude I owe to Sir Edward Fry, Sir 
Frederick Pollock, and John Norton Pomeroy, 
without a careful and constant study of whose 
well-known works I do not think I could have 
written much of what is to be found in the 
following pages. For references to the decisions 
of some .of the unchartered superior courts in 
British India I am indebted to Mr. T. V. Sanjiva 
Row's excellent compilations. My brother Sj. 
Sushil Chandra Banerji, "BA, LL.B., of the 
Provincial Civil Service, has helped me to prepare 
the Index, and with his assistance my friend Sj. 


_ Jagabandhu Phani, M.A., Vakil, High Court, has 
_ prepared the Table of Cases cited. My friend 
oj. carat Chandra - Chaudhuri, MA, GEH 


ee Vakil, High Court, helped me to prepare part of ` 





| p men Se — to express my thanks. 


_the manuscript for the press. To these fone 
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Lindley, Cov. sen Treatise om the Law of Companies, by 
Lord Lindley, ed. 6, 2 Vols., 1902. 

Part. e. Treatise on the Law of Partnership, by 

Lord Lindley, ed. 7, 1905. 

Lofft, Maxzms e. Collection of Maxims, appended to Lofft's 
Reports, 1790. 

Macdonell, M. & S. Law of Master and Servant, by Sir J. 


Macdonell, ed. 2, 1908. 
Mackay, Prac. Ct. Sess. Practice of the Court of Sessions, by 


Mackay. 

Maine Anc. Law . Ancient Law, by Sir H. Maine, Pollock’s 
ed., 1906. 

Maitland, Æg., s.. Equity, by F. W. Maitland, 1909. 


Markby, Com. /. Ev. A. The Indian Evidence Act, with notes, 
by Sir W. Markby, 1897. 


Maxwell ..-. On the Interpretation of Statutes, by Sir 
P. B. Maxwell, ed. 4, 1905. 

Mayne, Dam., An Treatise on Damages, by J. D. Mayne, 
ed. 7, 1903 ; ed. 8, 1909. 

Mayne, H. Z., .. Treatise on Hindu Law and Usage, by 


J. D. Mayne, ed. 7, 1906. 
Mechem, Pub. Off. ... Public Officers, by F. R. Mechem, 1890, 


Miller, Juris., es Data of Jurisprudence, by W. G. Miller, | 
P. - > 
is Mitakshara ... KSE V yavahara Adhya , trans- — 
| à; c lated by Sir W. H. Macnaghten and `` 
b H. T. Colebrooke, 1870. — ` 
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clx LIST OF ABBREVIATIONS 


Mitra, Jt. Prop., .. Law of Joint Proferty and Partition 1 
R. C. Mitra, 1897- 


Lim. ... Law of Limitation and Prescription, ty 
U. N. Mitra, ed. 4, 1904. 
Sos es Zhe Specific Relief Act, by M. C. Mi 


ed. 3, 1907. 

Moncrieff, Fraud, — ... Law relating to Fraud and Aisrepresent 
afton, by F. Moncrieff, 1891. 

Moore, Act of State ... Act of State in English Law, by W. HL * 
Moore, 1906. 

Mukhopadhyay, S.A.4. Commentaries om the Law of Specific ` 
Relief, by A. Mukhopadhyay, 1906. 


Narada 4. Narada Smriti, translated by J. Jolly, 188980 
Nelson, 7. C. A. esl: Z7ndran Contract Act, with commentary, Dg 
R. A. Nelson, 1905. " RW 


Inj. .. Law of injunctions in British India, by — 
R. A. Nelson, 1900. d 
DOR. A. e. Commentaries on the Specific Relief Act, 
by R. A. Nelson, ed. 2, 1902. 
Norton, Deeds X. Treatise on Deeds, by R. F. Norton, 1906. 


Odgers, Libe? RS est of the Law of Libel and Slander, T2 
= oe Ww. B. — 4, 1905. | B E 
Page, (Con.) es» Law of Contracts, by W.H. Page, 3 Vols., 
s — 
Palmer, Comp., e. Company Law, by. Sir F. B. Palmer, ed. | 
6, 1909. 
Pandekten ane? Pandekten; by Dernburg, 3 Vols., ed. e," 
1900 
Parsons, Con., " wen Law of —— acts, by T. Parsons, 3 Vols 7 
ed. 9, 190 x 


Pollock, Con. (W. ANA Wee oF Contract, by Sir F. Pollc 
d ed. 7, (3rd American ed. by Walda 
Williston), 1906. I: 
Exp. Com. Law. d of the Common Law, a S 
k, 1904.  . ANE 
F. M. M. ex. Law of Fraud, M isrepresentation— d * 
Mistake in British India, by Su 
Pollock, 1894. 
dC... ... Zndian Contract Act, with ei, e 
zs F. e by D. EM 
- 1, 1905 ; 
Law of torts, by sw Se Pollo. 


1908. 
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LIST OF ABBREVIATIONS. clxi 


Pomeroy, S. P., ees Treatise on the Specific Performance of 
Contracts, by J. N. Pomeroy, ed. 2, 1897. 

Poste, Gaius, ees Gai Institutiones, translated by E. Poste, 
ed. 4. 1904. 

Pothier, ObZ., ess Treatise on the Law of ———— 
translated by W. D. Evans, 2 Vols., 
1806. 

Puchta, Jur., e. furistic Encyclopedia, by G. F. Puchta, 
translated by W. Hastie, 1887. 

Rattigan, Jur., exl Science of Jurisprudence, by Sir W. 


Rattigan, ed. 2, 1891. 

Roscoe, Nisi Prius. ... Digest of the Law of Evidence on the trial 
of actions at Nisi Prius, by Roscoe, ed. 
I7, 1900. 

Russell, 4: 5., ex. Power and duty of an Arbitrator and the 
Law of Submissions and Awards, by 
F. Russell, ed. 9, 1906. 


Salmond, Jur., coe Jurisprudence, by J. W. Salmond, ed rt, 
1902; ed. 2, 1907. 
Torts ees Law of Torts, by J. W. Salmond, 1997. 
Sandars, Znst. eee {Institutes of Justinian, translated by 
T. C. Sandars, ed. 2, 1859. 
Sarkar, ZJ. D: e. Treatise on Hindu Law, by G. Sarkar 
Sastri, ed. 3, 1907- 
Savigny, Pos., es Treatise on Possession, by Von Savigny, 
translated by Sir E. Perry, 1848. 
System ee» System des heutigen romischen Rechts, 


by Von Savigny, 1840-9, translated 
partially by Holloway, Guthrie, and 


Rattigan. 

Schouler, Dom Rel. ... Domestic Relations, by J. Schouler, ed. 
5. 1895. 

Schuster es) Principles of German Civil Law, by E. 


J. Schuster, 1907. 

Sedgwick, Da»r., es Elements x. the Law of Damages, by 
A. LS, ick, 1896. 

Seton, Judgments ees Forms of P ments and Orders, by H. 
W. Seton, 3 Vols., ed. 5. 1891 ; ed. 6, 
I9OI. 

Shep. Touch., +o — of Common Assurances, by 
W. Sheppard, 2 Vols., ed. 8, 1826. 

Smith, Prin. Eg. ... Practical Exposition a — Principles of 

mit 






| Equify, by H. A. Y £- 
Snell, Eg. — Principles of Equity, by E. H HL. Sech, SN 
— ed. 14, 1905- PE 

Sohm, Inst., — ... Institutes of Roman Jis; by R. Sohm, n 
| trans. J. C. Ledlie, ed. 3, 1907. s ^ Ta 
Spelling, 7n. .. Treatise on Injunctions and e" 


nary Relief, by T. C. Sp es 
— Limitation em | 
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Stephen, Corm. ... New Commentaries on the Laws of Eng- 
land, by Sergeant Stephen, ed. 14, 4 
Vols., 1903. 

Stokes, A.-/. Codes ... NE EHI Codes, by W. Stokes, 2 
Vols., 1887. 

Story, Conf. Laws  ... Conflict of Laws by J. Story, ed. 8, 
1883. 

Eg. ees Commentaries on Equity Jurisprudence, by 
J. Story, ed. 13 (Bigelow), 2 Vols., 1886. 
Law of Com. ... Law of Contracts, by W. W. Story, ed. 

5, 2 Vols., 1874. 

Strahan & Kenrick, Eg. Digest of Equity, by J. A. Strahan and 
G. H. B. Kenrick, 1905. 

Street, Deg. Liability... Foundations of Legal Liability, by T. A. 
Street, 3 Vols., 1906. 

Stroud, /ud/. Dict. ... Judicial Dictionary, by F. Stroud, ed. 
2, 3 Vols, 1903, Sup. 1997. 

Sugden, V. &* P. e. Law of Vendors and Purchasers of Es- 
tates, by E. Sugden (Lord St. Leo- 
nards), ed. 14, 1862. 


Taylor, Ez. ven Zreatise on the Law of Evidence, by P. 
Taylor, ed. 10, 1906. 


Priv. Corp. ... Private Corporations, by Taylor, ed. 5, 


1902. 
Thayer, Ev., ew Preliminary Treatise om Evidence at the 
Common Law, by J. B. Thayer, 1898. ~ 
Thibaut, Jur., e. An Introduction to the Study of Juris- 


Prudence, by Thibaut, translated by 
Lord Lindley, Madras ed., 1879. 


Terrell, Patents e. Law and Practice relating to Letters 
E z^ Patent d inventions, by T. Terreil, 
ef | L- 245, 1 E 
— Trevelyan, E. F. L. ... —— —— Law, by Sir E. J. Tre- 
— Minors exo Law relating to Minors, by Sir E. J. 





Wace, Bank. 
Walker & Elgood, 
Ex. 


Wang ose 


Waterman 


Westlake, Pr. Int. L., 


Wharton i 
Wharton & Solle, 
Med. Jur., 


Wigmore, Ev., 


Williams, Bank. 
Ex. 


P.E, 
NK. P. 
V. ës P. 


Wilson, A. M. Law 
Woodfall, L. & T. 
Woodroffe, Inj. 
Rec. 
bres and Ameer 
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LIST OF ABBREVIATIONS. 


cl 


Law and Practice of Bankruptcy, by 
H. Wace, 1904. 

Compendium of the Law relating to Exe- 
cutors and Administrators, by W. G: 
Walker and E. J. Elgood, ed. 4, 1905. 

German Civil Code, translated by c. H. 
Wang, 1907. 

Practical Treatise on the Law relating 
to the Specific Performance of Con- 
tracts, by T. W. Waterman, 1881. 

Treatise on Private International Law, 
by J. Westlake, ed. 4, 1905. 

Law Lexicon, by Wharton, ed. 10, 1902. 

Medical Jurisprudence, by F. Wharton 
and Stillé, 3 Vols., ed. 5, 1905. 

Trealise on the System of Evidence in 
Trials at Common Law, by J. G. Wig- 
more, 4 Vols., 1904. 

Law and Practice of Bankruptcy, by 
Sir R. L. V. Williams, ed. 8, 1904. 

Treatise on the Law of Ezecufors and 
Administrators, by Sir E. V. Williams, 
ed. 10, 1905. 

Principles of the Law of Personal Pro- 
perty, by J. Williams, ed. 15, 1900. 

Princifles of the Law of Real Property, 
by J. Williams, ed. 20, 1906. 

Treatise on the Law of Vendor and Pur- 
chaser, by T. C. Williams, Vol. 1, 1904, 
Vol. 2,.1906. 

Digest of Anglo-Muhammadan Law, by 
Sir R. K. Wilson, ed. 2, 1903. , 
Treatise on the Law of Landlord and 

Tenant, by Woodfall, ed. 17, 1902. 

Law relating to Injunctions, by J. G. 
Woodroffe, ed. 2, 1906. 

Law relating to Receivers, by J. G. Wood- 
roffe, 1903 


Civil Procedure in British India, by J. 


G. Woodroffe and Ameer Ali S., 1 — 
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39 


426 


LINE. 


37 (fn. 


38 (fn. 
37 (fn. 
34 (fn. 
19 (fa. 


33 (fn. 
35 (fn. 
37 (fn. 


4) 
4) 
3) 
I) 
6) 


I! 
2.) 
3.) 


S(margin) 


6 
27 


39 (ín. 


38 (fn, 


42 (fn. 
38 (fn. 


3) 


5) 
6) 
d 


3I (fn. 3) 
32-3 (fa. 3) for ‘(XV of 1877), sch. Il’ read * (IX of 1908), sch, 
E! 


27 
7 


32 (fn. 1) 


for 
for 
27 (margin) for 
add ‘ Wang, 193.’ 

insert ‘the commission of ' after ‘ by.” 





© 
CORRECTIONS AND ADDITIONS. 


for ‘2 (4) read ‘2 (4). 
for ‘fir udicial’ read ‘ first judicial.’ 
for ' Rice.’ read * Rec. 


add ‘Act V of 1908, sch. I, Or. 4o, r. I.’ 


add 'Act V of 1998, sch. r, Or. 34 ; App. A (3), nos. 


45-6; App. D, nos. 3-10.’ 

add ‘ Act V of 1g08, App. D, nos. 21-2,’ 

add 'Act V of 1908, App. D, nos. 17-20.' 

add ‘Act V of 1908, App. A (3), no. 44.' 

for ro read ‘of,’ 

delete ‘now Sir.’ 

add ‘Act V of 1908, sch. I, Or. 21, rr. 35-6, 95-6." 

add ' See now Act V of 1908, sch. I, Or. 2r, r. 35 
(2). 

insert * 175, 314 after ' L. Q. R? 

for ‘ Red’ read * Rad.’ 

for 'Gova/' read ‘ Gopal.’ 

add ‘ Sawanji v. Chinki [1909] 5 N. L. R., 33.’ 


‘ 1895 ' read ‘18509.’ 
* 1895 read ‘1859.’ 
'proóadi ı ead ' probandi, 


32 (fn. 1) add ‘Act V of 1908, App. A (3), nos. 32-3." 
32 (fn, 3) for ‘A’ read ‘C, 4¢ infra.’ 
35 (fn. 4) add ‘Act V of 1908, sch. I, Or. 31, r. 1.' 


i (margin) for 


" 
26 


40 (fn, 4) 


36-7 (ín.) for 
37 (fn. 3) insert ‘ Ces v. Wagner.’ dë 
35 (fn. 2) delete ‘Ex.’ Fi > oe s iid 
38 (fn, 6) for — read ‘ Kenney 


' 298 ' read ‘208,’ 
add ‘Act V of 1998, sch. I, Or. 20, r. 10 
» ‘Act V of 1908, sch. I, Or. att at, 
» ‘Act V of 1908, sch. I, Or. 21, r. 32. 
» ‘Act V of Ces App. A (3), no. 39.' 
‘3’ read ' 2 be 








144 
149 


ISO 
ISI 
I53 
156 
I58 
160 
161 
162 
164 
167 
I7I 


172 


I73 
174 
175 
176 
178 
180 


CORRECTIONS AND ADDITION S. 
LINE. 
35 (fn. 1) for ‘Ib.’ read ‘ DeG. & S." 
36 (fn. -) for *527' read ‘27. 
24 add ‘Act V of 1908, sch. IIL 
25 add ' para. 20. 
2 add ‘ para. ZI. : 
3 add ‘ paras. r4 and 15." 
25 for ‘his’ read ‘the arbitrator's.’ 
36 (fn. 5) for ‘Cal.’ read ‘Bom.’ 
24(margin) for ‘hamtpon’ read ‘ hampton. 
35 (fm. 1) for `63’ read ‘68. 
4 for ‘ Elden’ read ‘ Eldon.’ 
40 (fn. 2) for ‘A. la’ read * Ala. 
44 (ib.) for "'raE read 'I31. 4- 
4 for ‘have’ read ‘ has.’ 
42 (fn. 4) for ‘ Alen” read ‘ Allen.’ 
37 (fn. 4) for ‘Sunders v. Rodney’ read ‘Sanders v. 
Rodway. 
36 (fn. 4) insert ‘37’ after ‘Fry.’ 
30 (fn.) GR '4' before ‘DeG.’ 
34 (fn. 4) for 'Sugdon' read 'Sugden.' 
29 (ín. I) ,  '40o32 vn ‘432. 
38 (fn. 3) T. ‘Duar’ » 'Duer 
36 (fn. 3) h ‘Shelden’ ,, ‘Sheldon.’ 
37 (fn. I) 23 J3Aonson vn 'JoÁnsom, 
36 (fm. 2) insert ‘Chicago R. J.’ before ‘Ry.’ 
At ffm. 5) add ‘affd. [1998] 1 Ch., 1.’ 
2 for '1887' read ‘1881.’ 
24 add ‘Act V of 1908, Sch. I. Or. 23, r. 3.’ 
29 (fn. 1) for ‘Rum read ‘Ram.’ 
37 (fn. 2) add ‘Bonnard v. Dott [1906] 1 Ch., 740.’ 
39 (in. 3) for ‘[19032'5’ read ‘j 1903] 25.’ 
at (fn. 3) add ‘Act V. of 1908, Sch. I., Or. 39, r. 1.’ 
28 (fm. 1) for ‘Rici read ‘Ritchie’ : 
At (fn. 5) add 'Choga Lai v. Piyari (1908] 31 All., 58.’ 
10 insert ‘a’ after ‘as.’ 
28 for ‘forgotton’ read ‘forgotten.’ 
IO for ‘suppositious read 'suppositional.' 
39 (fn. 3) delete 'N.’ 
32 (fn. 3) for 'MoA£anm' read 'MoA&am.'" 
38 (ib.) for '16' 5 257 
poe for ‘appelant’ ,, ‘appellant.’ | 
46 (fn. 2) for ‘Act XV of 1877, s. A ‘Act IX of 1908, 
: E — 
29 (fn. 4) add ‘Act V of 1908, Sch. II, §§ 17, 21." 
LEI 
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add ‘But now see ‘Act V of 1908, Sch. II, § 18." 


* 
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CORRECTIONS AND ADDITIONS.  clxvii 


PAGE. LINE. 


185 23 for ‘depends’ read ‘depend.’ 
138 27 (fn. 5) for ‘22’ HE o S 
42 (fn. 6) add ‘Cf. Jyoti Pro&as& v. Jhowmul? [1908] 36 Cal. 
134.” 


. 198 33 (fn. 1) for '1832' read *'1882.' 
39 (fn. 2) for ‘Act TII of 1877, ss. 32’ read ‘Act XVI of 1908, 


CT 35. 
204 42 (fn. 3) insert 'v' before ‘Gery.’ 
205 IO j X e ur DEES 
208 23-4 (fn. 2) for ‘4871 23 L. J." read Zeie ag: LE 
212 19 for ‘terms’ read ‘term.’ 


213 33 (fn. 2) add 'Act V of 1908, ss. 84-7." 
41 (fn. 7) for 'p.' read ‘pp.’ 
214 37 (fn. a for ‘719° » ‘319. 
215 34 (fn. 1) for ‘C. P.'C.' read ‘Act V of 1908.’ 


216 35 (fn. 2) for ‘Croom’ ep ‘Broom.’ 

221 32 (fn. f) for “162° gy ‘462. 

229 I2 (fn. D for ‘Lord Macclesfield’ read ‘Malins, V. C." 

233 39 (fn. 6) add ‘Maitland, Sa, 244.’ 

234 19 delete comma after ‘claim.” 

235 17 for'$34' read ‘roo,’ e 

À 36 (fn. 2) for ‘Dickson’ read ‘Dixon.’ 

af © 35 (fo. 4). add ‘Bromet v. Neville, [1999] $3 Sol. J., sar. E 


246 32 (fn. 4) for 'Baléisem read ‘Balkishen.’ 
251 36 (fn. 5) add ‘Cf Bank of Africa v. Cohen, [1909] 2 Ch., 129." 
253 38(fn. 7) „ ‘Raghavelu v. Adinarayana, [1903] 32 Mad. 


323.” ; 
264 18 for Vr orca the Bene | ^ 
265 8 — agreement "read * agreements.” | Ase 
269 ^ 38 (fn. 2) add ‘ed. 2, 82.’ — 


"S (fn. 2) ,, p Ffowes v. — —— FK. — Tus 


270 ] 
V 





clxvin 


PAGE, 


LINE. 

35 (fn. r) 
37 Gib.) 
28, 32, 34. 
37, 39 (fn. 
13 

44 (fn. Si 


45 (fn. 6) 
I3 

37 (fn. 7) 
I1 

39 (fn. 4) 
36 (fn. 2) 
29 (fn. 2) 
33 (fn. 1) 
42 (fn. 3) 


22 (fo. 1) 
8 

36 (fn. 3) 
32 Cin. 1) 
24 

36 (fn. 3) 
headline 
30 (fn. 2) 
3) 
6) 


4) 
2) 
2) 


1) 
5) 


38 (fm. 4) 


31 (ín. 2) 


| 88 (fo. 2) 
ap (m). 


_ 


E 
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CORRECTIONS AND 


ADDITIONS. 


for read 
delete semicolon after ' 


t Inchigutin ` ‘ Inchiguin. 
E, 


2) : for ‘act’ read ‘Act? 


r 


e? 

for * eqivocal ' * equivocal.* A? 

add ‘Cf. Vercata v. [1909] 5 M. L T 
ros.’ EA 

for * Act III of 1877' read ‘Act XVI of 1908. * 

insert ‘the’ after ‘into.’ 

for ‘Act III of 1877” read * Act XVI of 1908 
"A WW. read * G. WL 


Malrayr 


t XV of 1877, * IX of rogos“ 
insert ‘have’ after * also." E d 
for ‘25° read ‘ 23.” P 
CUN au Ee di j 


add ‘ Kufpusawmi v. Doraisatwmi |1909) 5 M.L. e 
247; Suéramanian v. Gangaya [1909] 4 L. E 
R., 365.” 

insert * I' before *‘ Russ." 

for *befor ethe' read ‘before the” 

insert * r ` after ‘Ch. D 

for *'642' read ‘742. 

* practicaly read ‘ practically." 

“24° vÉ Vë 

t subseqeunt" ,, ‘ subsequent.’ 

t FJarríson' * Harrison.’ 


L 


LA 


,* 


| 


wn *2e" eg BA 

» *conditoin ' » *condition.' 

» ‘plaintiff’ » ‘ defendant." 
‘ E. V ds $ Ey.” 


LA) 
insert semicolon after * 688.’ 


* the’ before * facts.’ 
* is "read ‘in.’ 
‘t Bomilly' read * Romilly.” 
insert semicolon before ' ante.' 
* $59 ' after ' Mass.” 


for 


add ‘ Bhaurao v. Radhaċai, [ 1909 } 
401.” , S 
for *25(4)' read ‘ 25(c), ill (ad). — 


add ‘Dewar v. Goodman [1909) A.C. ! 
v. Foster, ibid, 98; Rickets v. Enfel i 
wardens [1909]. f Ch. 544.’ — 
for ‘ supra 'read * infra.’ ; DAT E 
add ‘ affd. 665” alter * 374 ;' also Bicke 
|... (1909) 2 Ch., 305.’ — 


D 


e 
- 
* 


ME 

rd 1 
E aJ 

A Se 


| 44 (in. 3) add ‘Bile Bean 
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CORRECTIONS AND ADDITIONS. clxix 
LINE. 
37 (fn. 3) ‘t Naragiri v. Suthapali:,’ [1908] I9 MI TIR, 


220; Nga Hila v, Nsa Aung, [1908] U. B. R., 
ard Qr., 3. 

37 (fn. 3) ‘Distinguish Gelap Singh v. Indra Kumar [1909] 
9 C.L.J., 367." 

34 (fm. 2) insert here lines 39-49, which, as printed, form part 
of fn. 3. 

38 (fn. 5) for ‘(5)’ read “cy. 

36 (fn. 1) add ‘ Dominion Coal Co. v. Dominion Iron Co, 
[1909] A.C. 293. 


22 insert ‘together ' after * should.’ 

32 (fn. 7) for *Deeu Aetti " read * Devashetti.’ 

2 (margin) * Kwowledge ' * Knowledge." 

35 (fn. 4) aG: “35. F 
3,9 * lessor’ * lessee.” 

36 fn. 3) add‘ Indra Nath v. Rooke, [1909] 4 C.W.N., ror. 

IO e Sse read ‘ Dr.’ 

27 ‘inst ment” ‘instrument.’ 

38 (fn. 9) ‘t Rackunath ’ * Raghunath. 


41 (fo. 2) add ‘Distinguish — AuxgacAariar | v. Rungasami. 
[1908] 32 Mad, 291.’ 


37 (fn. 4) ' Fevanand v. Benimadho, [1909] 12 O.C., 320.’ 

29 (fn. 2) for ‘4 Stephen, Com., 5' read ‘3 Stephen, Com, 
686-7." 

44 (fn. 3) t Pirces read * Price's,” 


35 (fn. 3) insert * 2” before * Russ.” 

38 (fn. 7) for ‘I’ read rt 

36 (fn. 6) *28" *26" 

6 ‘Section 503” ‘Order 40, rule 1, Schedule I.” 
28 (fn. 1) ‘ personality” ‘ personalty,” 

35 add 'Cf. Re Maidstone Palace of Varieties, Si 

2 Ch, 283’. 
I6 for *porperty' read ‘property.’ — 
42 ‘enant ‘tenant.’ — 
24 insert ‘the’ after "ont — 
35 (fn. 6) for ‘Malhusri’ read ‘Mathusri’ | CN — 
34 (fn. ) WE. SSS | lig Bling: 
* Km, ‘ied. See BEA CN 












38 (fn. 4) 
36 (fo. 4) insert ‘Anantnath ve 

e Be, — - 
48 (fn. 4) for '17 read 167 - La 
28(fn. 3) ‘Grey,” 


ea — — ere 


e - p pod 





| — = ` ae fn. ai For ‘privte’ read ‘pri | 
E FP de b 
D J 


Le Pe Ki? 


clxx 


PAGE. 
761 


768 


773 
775 
779 
792 


802 


S12 
815 


$21 
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CORRECTIONS AND ADDITIONS. 












LINE. 
28 (fn. 2) add ‘Fielden v. Cox, [1906] 22 T.L. R., 411 ; Riley 
v. Halifax Corporation [1907], 97 L. T., 278." 
31 (fn. 1) add ‘Fones v. Tankervillz, [1909] 78 L. J., Ch., 674 
(injunction issued to restrain prevention of due 
execution of contract).’ 
34 (fn. 2) for '27' read ‘2g.’ 
34 (fn. 2) (5) (2). 
4I (fn.4) ‘(a)’ dek 
30 (fn.) ‘Thom on" Thomson.’ 
36 (fn. 3) add ‘Anantnath v. Mackintosh, [1871], 6 B. L. R.§ 
SyY. 
20 for ‘maintain’ read ‘obtain.’ 
39 (fn. 9) 'tradesmark' 'trademark." i 
27 (fn. 1) add ‘Peck v. Zri2une Co. [1909] 214 U. S., 185 (publi - a 
cation of portrait for advertisement, libel). T. 
39 (fn. 4) for '58' read ‘55 
37 (fn. 3) "Lei ‘ill Cg). 
43 (ín. 2) add ‘Nussey v. Provincial Bill-Posting Co., [1909] 
I Ch. 734. 
36 (fn. 3) Ally. Genil. v. Grand Function Canal Co., 
[1909] 78 L. J, Ch., 68r." 
15 for ‘in’ read 'on." 
I ‘(4y "Lei, 
22 ‘Lightfoot’ ‘Lightwood.’ 
35 add ‘Parku Lal v. Ram Charan, [1907] 27 A.W.N. 
244. 
4I for 'Mandw" read ‘Mendu, 
15 ‘20’ LSA 
7 ‘'Yashvantav' ‘Yashvantrav,” 
36 insert ‘(5)’ between ‘55° and *(c). 
21(margin) for ‘speefic’ read ‘specific’ 
I5 add ‘Srinivasa v, Sivarama, [1908] 3a Mad., 320.” 
5 insert "CN before ‘A’. 
10 "Lech pa 
I9 for ' Nail’ read ‘ Nait; 
29 — a Xx 
36 insert ‘ 2 ' before * ante." - 
29 add Mui v. Ransi, [1909] 11 Bom. L. R., 27 
289.' 
36 for ‘S read *'8$$- 
29 t1877’ * 1899." 
4 add * Ghulam v. Narain, (1909] 6 A.L.J., 64." 
4 SERA, s. 54- 
ey for ‘it ' read ' specific performance." 
28 


— performance ' read damages. 
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CORRECTIONS AND ADDITIONS.  clxxi 


LINE. 
II add ‘Srinivasa v. Siv1rama, [1928] 32 Mad., 320.’ 
3 for ‘4’ read ‘Io,’ 
32 insert ' I ' before ‘ Rus,’ 
20 for ' rr2' read ‘irr 
33 insert' Kamrani v. Kalwanti [1899] before 1 
P.L.R,’ 
25 add ‘Ganapati v, Raghunath, [1909] r1 Bom. L. R. 
1087. 
31 ! Pheru Mal v. Ram Kishen’ before '( 1900]. 
27 for ' Mulkunessa’ read ' Mulk-un-Nisa.’ 
21 3 2 
27 add ‘Urumi v, Ahmad [1909] 6 M.L,T., 157.’ 
26 add ‘and in Letters Patent appeal, Ganga v, Ganga, 
[1909] 6 A.L.]., 43. 
2 add ‘Sasson v. Mangal, [1909) 3 Sind L.R., 128. 
3 ‘32 Mad, 371. 
14 for ‘(e)' read Geh, 
39 add 'Aarm Elak: v. Abdul Aziz, 127 P.L.R., 1900.’ 
21 add ‘Cf. Powell v. Hemsley, [1909] 2 Ch., 252, 


affg. 1 Ch. 680,” 





SPECIFIC: RELIEF. 


— — — — 


LECTURE I. 


INTRODUCTORY. 


It is reported that when the Hon'ble Mr. “Speci 
(afterwards Lord) Hobhouse moved for leave to cxpisined. 
introduce the Specific Relief Bill in the Imperial 
Legislative Council, he apologised for the want of 
explicitness in the wording of the motion. He 
understood that some of his Hon'ble colleagues 
thought that he was going to propose a Poor-law, 
and others that it had Ga to the Movement 
of troops. But that, the Hon'ble Law Member 
explained, was not the case. The Bill had nothing 
to do with the relief of taluqdars or other distressed 
members of the community, nor with the change 
of sentries, but was intended to deal with that 
which was well known to lawyers under the 
technical term of "relief," namely the remedy 
which was granted by courts of justice to suitors." 
After that the bill was passed without serious 
discussion, the case being apparently one of wär 
tu pulsas ego vapulo tantum."  Itisclear that a 
phrase — was not ees by eR S ] 
councillors who were legislators by occupation, i 
not profession, stands in need of explanation. 


o eta 2d CS. ae 
DCH d geift 
1 á 


(1875). Vol. XIV, p. 
- EN Ai 
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2 SPECIFIC RELIEF. 


'"" Specific relief " may in brief be explained as 
relief in secre. It is a remedy which aims at the 
exact fulfilment of an obligation. The meaning 
will become clear by a consideration of some 
illustrations. Suppose Tom Brown owns a garden 
and John Smith dispossesses Tom Brown and 
takes unlawful possession of it. Now Tom Brown 
as owner of this garden has a right to hold this 
garden against everybody else in the world and do 
what he chooses with it. Since he has been 
deprived of the use and possession of this garden 
by John Smith, John Smith has interfered with 
Tom Brown’s right and thus committed a wrong. 
Tom Brown is consequently entitled to redress, 
and this redress may take three forms. Either 
Tom Brown may ask a competent Court to punish 
John Smith for the invasion of his proprietary 
rights committed by the latter, or he may pray 
that the status gzo ante may be restored and he 
may be put back into possession of his garden, 
or he may be satisfied with compensation for the 7 
loss he has suffered and so he may allow John. . 
Smith to remain in possession of the garden - 
provided he pays to the owner the proper price of 
his property. If Tom Brown prays for the second __ 
relief he will be deemed to be asking for “specific —— 
relief." He seeks to get back the very property — 
he has lost, he therefore seeks relief in specie. SE 

Again consider a case where John Smith has 
agreed to sell a house to Tom Brown. Tom 
Brown pays the price agreed upon, but John 
Smith does not eventually execute the requisite 
deed and transfer the property. Here also Tom 
Brown may seek one or more of three possibl 





















remedies. He may prosecute John Smith foi 
having cheated him with false promises, he ma) 
ask a competent Court to compel John Smith tc 
perform his contract, or he may be 'satisfied wit 
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RIGHTS AND OBLIGATIONS, 3 


pecuniary compensation and not enforce the sale. 
[f Tom Brown seeks for the second relief, he will 
be deemed to be asking for “specific relief." His 
i " that John Smith may perform the very 
thing that he undertook to do, he therefore seeks 
relief in spectre.” 

Similar considerations will arise if John Smith's 
agreement is not to do a positive act, but to 
abstain from doing something which Tom Brown 
wants not to be done. Where the agreement is 
of a negative character, Tom Brown may ask for 
an order restraining John Smith from committing 
breach of faith. In this case also the relief 
sought is “ specific," inasmuch as John Smith is 
compelled to carry out the very thing that he has 
undertaken, that is, not to do what he has promised 
not to do. 

A consideration of these concrete instances 
will make it plain that “ specific relief ” is directed 
to the obtaining of the very thing that a party is 
under the law entitled to ask for. But before we 
proceed to discuss the different forms of “ specific 
relief " that the Indian Legislature has thought fit 
to provide for, it is desirable to clear the ground 
by a brief consideration of the rights that may 
call for redress in this way, or, to put it from a 
different standpoint, the obligations that may be 
enforced by specific relief. For ‘right’ and 
‘obligation’ (or ‘duty’)* are correlative terms. A 
person has a right only so far as one or more 
other persons are bound to respect that right.’ 





‘The performance here may be 
belated, but all the same it is 


specific. 

*Strictly speaking ‘obligation’ 
and ‘duty’ are not synonymous. 
Prof. Langdell thus discriminates 
between them: “ All duties origi- 
nate in commands of the State; 
while all obligations originate either 


+ 


in a contract between the parties, 
or in something which has been 
done or has eg to the gain of 
the one and to the loss of the other, 
and under such circumstances as 
make it unjust for the one to retain 
the gain or the other to 
loss," Eg. Jur., 224. 

3 Holland, Jur., ch. vii. 


Rights and 
obligations, 


Ki 


^ The 23rd .Novr. 1875. 





4 APPENDIX A. : 


In India we possessed the great advantage of having 
a single court for the purpose of administering every 
kind of justice, by which we are enabled to get rid of 
many refinements and subtleties which beset this kind 
of jurisdiction as administered by the Court of Chan- 
cerv. But still the inherent difference between the two 
eat classes of relief, remained, and there remained the 
fact that the former of these, namely, specific relief, 
though more exact, was more delicate and more difficult 
to administer, and that it required more skill and care 
on the part of the judge, and that some guidance of the 
legislature would therefore be acceptable to him. 

The Bill he asked leave to introduce did not deal 
with compensatory relief at all except incidentally and 
so far as it was either supplementary or alternative 
to specific relief. Its direct object would be specific 
relief, and mainly the two subjects he had mentioned, 
the remedy by way of specific performance, which 
rested entirely upon contract between the parties, and 
the remedv by way of injunction, which might rest 
upon the nght to have property protected from inva- 
sion. It would be an additional inducement to the 
Council to accept legislation upon this subject when he 
reminded them that it had formed part of the compre- 
hensive plan which had been so ably laid down by his 
predecessor MR. STEPHEN. He mentioned the matter 
in one of his latest speeches in Council on the passing 
ofthe Contract Act. They had not accomplished any 
large portion of that plan, because their hands had been 
quite full of business with reference to matters which 
were more pressing under the circumstances, or which 
appeared to them to be more pressing. But they had 
never lost sight of it, and the Bill for the amendment 
of the Civil tere was an attempt to accomplish one 
substantial portion of it, and the Bill he now asked leave 
to introduce was an attempt to accomplish another. 

The motion was put and agreed to. 

The Council then adjourned to Tuesday, the 7th 
December, 1375. ; 


CALCUTTA, WHITLEY STOKES, 
` Secretary to the Government 


Legislative Department, = 


> * 


of India, — 





FORMS OF LIABILITY. 5 


personam. The rights that come into existence 
upon the breach of these obligations may be 
termed '' remedial” or “ sanctioning.” 

Now when a breach occurs the party wronged Early forms 
has, as we have seen, three courses of redress © "bility. 
open to him. Mr. Justice Holmes in his classical 
work on The Common Law has examined the early 
forms of liability and shown that vengeance, not 
compensation,—and vengeance on the offending 
thing,—was the original object in view. The law 
of civil and criminal wrongs has started from a 
moral basis, from the thought that some one was 
to blame, and it is retaliation which was sought 
for in the first instance by the aggrieved party.’ 
In course of time, however, other principles came 
into operation and, as remedies recognised by the 
courts of law now stand, we may say the govern- 
ing ideas are Retribution, Restoration and Com- 
pensation.’ The wrong-doer may expiate for the 
wrong he has committed by suffering in person 
or purse or by restoring things to their original 
condition and thus undoing the effects of his 
wrong-doing. The law of specific relief provides 
for this last form of expiation. 


The Indian Legislature declares— 


“Specific relief is given Forms of 


(a) by taking possession of certain property — 


and delivering it to a claimant; 

(^) by ordering a party to do the very 
act which he is under an obligation to 
do; 





‘Holland, Jur., 141. Salmond, * Bentham arranges legal reme- 
Jur. 83—87. Langdell classifies dies under the heads of preven- 
—* as "absolute" and “re- tive, ag — —— isſactory ane 
ative,” of. cit., 219, 229. penal. islati: te) 

* Holmes, Com. Law, ch. i. Cf. ch.i- e — 
Jenks, Zaw and Politics. ch. iv. 





Civil 


injuries, 


From status 
to contract. 





6 SPECIFIC RELIEF. 


(c) by preventing a party from doing that 
which he is under an obligation not to 
do ; 

(d) by determining and declaring the rights 
of parties otherwise than by an award 
of compensation; or 


(e) by appointing a Receiver." 
The same authority has further declared— 


‘Specific relief cannot be granted for the mere 
purpose of enforcing a penal law." 

Equity has no jurisdiction to interpose for the 
prevention of crime, or to enforce moral obliga- 
tions, nor will it interfere for the prevention of 
illegal acts, merely because they are illegal. It 
is clear, therefore, that the real object of the 
party seeking specific relief must be the protec- 
tion of some civil right or the prevention of some 
civil wrong. It is in the case of civil injuries 
alone that a British Indian Court may be moved 
and this particular form of relief asked for. 

Now civil injuries may result from the violation 
of obligations either paramount or consensual. 
Readers of Sir Henry Maine's brilliant works 
cannot be unaware of the result of his investiga- 
tions that the movement of the progress in 
societies has been from status to contract.* It is 
only at a late stage of the evolution of human 
institutions that a man learnt to bring about an 
alteration of pre-existent rights or the creation 
of new rights by means of a voluntary act which 





— — — ———X — 


ES. R.ArES. 

3 Jid, s. 7. Cf. Bank of Bengal 
v. Dinonath Roy, [1881] 8 Cal., 166. 

$ Spelling, /my., sec. 24, p. 36. 

* Ancient ,174. "Starting, as 
from one terminus of history, from 
a condition of society in which all 


the relations of persons are summed 


up in the relations of Family, we 
seem to have steadily moved towards ni 









agreements of Individuals,” Jb, — 
172. But see Pollock's Note I, 183 — 
sqq. Cf. Jenks, op. cit, ch. vii. — | 
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brought him into fresh relations with those around 
him. And as society became fuller and larger 
and human affairs more and more complex, the 
activity of man assumed protean forms and con- 
sensual obligations came to occupy a much more 
important place in modern systems of law than 
paramount obligations did. Wehave got to con- 
sider wrongs of both kinds. These wrongs may 
be redressed either by compensation or by specific 
relief. 

Taking /orfs first, we find the legislature provid- 
ing for the case of a claim to possession of property.' 
Property may be either movable or immovable, 
and any meddling with either sort of property 
would be wrongful. In England such wrongs 
were classified either as Trespass or Conversion. 
In the case of immovable property a wrongful 
and unwarrantable entry thereupon was designated 
trespass, and the owner was allowed to maintain 
an action of ejectment against the trespasser, and 
upon proof of title oust him and recover posses- 
sion. If there was no actual dispossession, the 
owner might bring an actién for trespass and 
recover peeuniary compensation (damages) for 
the injury done to the property. In the case of 
movables or goods the act of the wrong-doer 
might amount to an ‘unauthorised assumption 
of the powers of the true owner." If it did, if 
there was a ‘ disseisin of chattels’? and the goods 
were removed from the possession of the right- 
ful holder with the object of depriving him of 
them or of exercising some dominion or control 
over them, the wrong was designated conversion. 
If it did not, but there was only a wrongful inter- 


*S.R.A., s. 5 (a). Torts to ferson under ‘ injunctions.” 
so far as they are relevant tothe * Pollock, Torts, 350. 


present discussion, will be treated of — ? See art., Ames, 3 Harv. L, Ree, ` 


Torts : 
Wrongs to 
property : 
(i) movable, 
(ii) immov- 
able. 


Damages in 
common law 
courts, 
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meddling, the tort was a /respass. In the latter 
case the common law courts allowed damages for 
the injury done either directly? or indirectly? to 
the property. Where there was conversion the 
party aggrieved had his choice of three actions, 
viz., of trover, detinue and replevin.* The first 
lay for the value of the goods, the second for the 
return of the goods wrongfully detained or for 
damages for such wrongful detention, and the 
third for restitution of a chattel unlawfully re- 
moved (generally by way of distress) with 
damages for the loss sustained by such removal. 
The law courts therefore had power in ordinary 
cases to require delivery or return of chattels 
capable of identification. But there was no cer- 
tainty of recovering anything but damages, as 
movable property is liable to destruction and 
decay and may be e/ozgned or removed out of 
the county where they were seized, in which case 
no further process could be issued against the 
goods themselves. Thus “it was early established 
that in an action for the recovery of movable 
things, such as cattle or clothes, the law would 
not enforce restitution by any means of execution 
against the things themselves, but the defendant 
might absolve himself by paying their valuein 
money.’ Sir William Blackstone, after discuss- 





Torts, 233; Fouldes v. Willoughby 


t Trespass to goods and Trespass 
de bonis asportatis. ** The distinction 
between trespass and conversion is 
this: that trespass is an unlawful 
taking—as, for example, the unlawful 
removal of the property—while con- 
version is an unlawful taking or 
keeping in the exercise, legally con- 
sidered, of the right of ownership. 
A mere seizure or unlawful handling 
may amount to a trespass, while 
conversion is usually characterized 
by a usurpation of ownership." 
Mont ry & Co. v. Chapman & 
Co., [1903] 126 Fed. 68, Bigelow, 


[1841] 8 M. & W. 540, 551. 

* Action of trespass. 

* Action of trespasson the case, 

! See Blackstone, Com. bk IL ch. 
ix, 144-153. Seealso, J.W. Salmond, 
Observations on Trover and Conver- 
sion, 21 Law Q. Rev., 43-54. 

52 Story, £g.  Bigelow's note, 
31-32. Cf. 2 Pollock and Maitland, 
Hist, Eng. Law, 523, 595. 

® Williams, Pers. Prop. ed. 13, 5. 
As a matter of practice the plaintiff 
had to specify the value of the goods 


sued for, on payment of which the 


"hem. 


-—— t 


OS 777 





RESTITUTION OF CHATTELS. 9 


ing the special writs of execution issued to the 
sheriff according to the nature of the case, con- 
cludes, “ So that, after all, in replevin and detinue 
(the only actions for recovering the specific 
possession of personal chattels), if the wrong- 
doer be very perverse, he cannot be compelled 
toa restitution of the identical thing taken or 
detained: but he still has his election to deliver 
the goods, or their value : an imperfection in the 
law, that results frem the nature of personal 
property, which is easily concealed or conveyed 
out of the reach of justice, and not always amen- 
able to the magistrate." Thus in spite of the 
“ excellent intentions" of the common law,’ 
the plaintiff had generally to satisfy himself with 
damages or pecuniary compensation. This, it 
is easy to see, is not always adequate. Tom Equitable 
Brown may have a valuable chattel which is unique —— 
of its kind and cannot bereplaced. If John Smith 
makes away with this chattel, can Tom Brown 
be sufficiently recompensed by a decree for 
money? The article in question may have a 
pretium affectionis, which it 1s absolutely impos- 
sible to value in sordid silver or gold. Again 
John Smith may get possession of Tom Brown's 
goods as a trustee, and then abuse his position 
and appropriate the goods. Is it proper that a 
erson, who stands in a fiduciary relationship, 
should be allowed to elect whether he should 
keep the goods of the beneficiary or compensate 
him in money ? If such a thing were allowed, the 
beneficiary would be completely at the mercy of 
the fraudulent trustee. No wonder in such 





defendant would be absolved. Brac- 52,2 X.12 See also 2 Pollock and 
ton Lió., cap. iii, par. iii, fol. 102a. Maitland, op cit., 154. 

The jud t was also framed con- ! 3 Blackstone, Com , 413-4. Also 
ditional y entitlirg the plaintiff to cf Zë 146. 

recover either the pae or its * 2 Pollock and Maitland, op. cit., 
yalue, Com. Dig. Tit, Pleader, 2 W. 596. Pu ut 


2 da r0 ex 
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cases the Lord Chancellor, as the keeper of the 
King’s conscience, assumed jurisdiction, and 
where the common law courts failed to carry out 
their intentions, the equitable doctrine of restitu- 
tion found play. The defendant was not allowed 
to defeat the plaintiff by paying damages, he was 
directed to return the very property he had 
wrongfully taken or detained. 

Passing on to contracts we find that they are 
the proper subjects of specific performance or, 
more correctly, specific reparation? Not only 
may a party be ordered to do the very act which 
he is under an obligation to do, but he may be 
prevented from doing that which he is under an 
obligation not to do. Clearly the affirmative 
obligation here contemplated is of the consensual 
type, more often than not it will be a matter 
of contract. But what is a “contract”? The 
Indian legislature defines it as “an agreement 
enforceable by law." An “agreement” in its 
turn is defined as “ every promise, and every set 
of promises, forming the consideration for each 
other."5 To understand this definition we must 
refer to the preceding clauses (a) and (4), which 
run thus :— | 

"Loi When one person signifies to another 
his willingness to do or to abstain from 
doing anything, with a view toobtaining 
assent of that other to such act or 
abstinence, he is said to make a 
proposal. 

(^) When the person to whom the proposal 
is made signifies his assent thereto, the 


Contracts. 





* Cf. Langdell, Eg. Jur., 28. sideration to do or not to do a up 
3 Ibid, 40 sqq. - ticular thing," 2 Blackstone, D: 
*S.R.A., s. 5 (6) and (e). 442. — 

* I.C.A., s. 2 (d). Cf. “A contract * L.C.A., s. 2 (e). 


is an agreement upon sufficient con- 





ENGLISH DOCTRINE OF CONTRACT. T 


proposal is said to be accepted. A 
proposal when accepted becomes a 
promise." 


These definitions have been criticised, and 
it must be admitted that they do not help us to 
arrive at a clear understanding of any definite 
theory of contract. A distinguished jurist has 
observed, * The doctrine of contract has been so 
thoroughly remodelled to meet the needs of 
modern times, that there is less necessity here 
than elsewhere for historical research. It has 
been so ably discussed that there is less room 
here ihan elsewhere for essentially new analysis."* 
It is, however, necessary to give a short account 


History in 


of modern doctrines with the object of making Ersland. 


our own ideas clear upon the subject, and as the 
statute law in British India is practically the 
creation of English lawyers trained at home, it 
will be necessary to refer to some of the forms of 
procedure that obtained in England in past ages. 
"Whenever we trace a leading doctrine of sub- 
stantive law far enough back," says the authority 
just cited, '*we are very likely to find some 
forgotten circumstance of procedure at its source.” 
Professor Harriman has truly observed, “ The 
history of English law is very largely the history 
of English procedure," and his conclusion that 
"the general idea of contractual obligation was 
unknown to our Anglo-Saxon ancestors, and 
that only in very recent times has that idea 
become fully developed ” is entirely justified by 
the data made available by the researches of 
historical students of law.' Under the circum- 





Holmes, Com. Law, ; Mark * Harriman, Con., 372. See also 
Elem. » jor. Law ër 3 

loc sor ate ISS orc pp e tae rg 
Com, Law, 246. š 





Mahommedan 


Hindu and 
Law. 


Saviguy's 
analysis. 
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stances it is idle to expect any common law 
theory of contracts. In India, however, we are 
not trammelled by considerations of the forms and 
rules of the common law of England or America. 
To both Hindu and Mahommedan laws the 
conception of a contract as an agreement has 
been familiar from early times, The Indian 
lawver therefore need not bother himself with the 
incidents of specialties or of contracts of record. 
He never treats a judgment asa contract, he 
need not discuss if a seal imports consideration. 
To adopt the terms used by the ancient Muslim 
jurists, the “ pillars" of every agreement which 
may be treated as an actin the law, and which 
contemplates the creation of legal relations, are 
two-fold, vzz., offer and acceptance.* Two persons 
must agree to create rights and liabilities as 
between themselves, to bring about a certain 
relation between them which has certain legal 
consequences attached to it. With this view 
one must make an offer and the other must accept 
that offer. It is only when two persons have thus 
agreed together, when the offer made has been 
thus accepted, that the legal relation contemplat- 
ed is established as between them, certain rights 
accrue in favour of one, certain liabilities become 
imposed upon the other. The Indian lawyer 
therefore may without hesitation start with 


Savigny's famous analysis of a contract; It 


is an agreement of which the constituent ele- 
ments are — 


— — — — — 





— — — — — 


mon Law, 155. Prof. Harriman ofa voluntary aci on the part of 
forcibly points out that it is not easy the person bound, and which is 
to define "contract," because the defined by that act.” (of. cit. 1, see 
term has been applied to so many also 367). 

things that are not promises or *See, eg. Hedaya (trans. 
agreements at all. His conclusion Hamilton, ed. Grady) Bk. xvi, 
is, “ contractual obligation is that p. 241. 

 Jegal obligation which is the result 3 System, Vol. III, p. 308. 
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(1) several parties, 

(ii) an agreement of their wills, 

(iii) a mutual communication of this agree- 
ment, and 

(iv) an intention to create a legal relation 
between the parties. 


This luminous analysis has been accepted by 
the majority of subsequent writers and may 
be said to have received the sanction of judicial 
decisions too. For instance, Kindersley, V.C., Consensus 
is reported to have said, “In order to constitute — ?' wind. 
an agreement or contract, two things are re- 
quisite,—firstly, the will, and, secondly, some act, 
whether in word or deed, whereby that will is 
communicated to the other party. No man has 
entered into an agreement or contract to do, or. 
not to do, some particular thing unless he has 
willed that the thing should be done or forborne, 
and also has communicated that will to the other 
party by some act engaging to carry it into effect ; 
when both parties will the same thing, and each 
communicates his will to the other, with a mutual 
engagement to carry it into effect, then (and not 
till then) an agreement or contract between the 
two is constituted." So Lord Westbury remark- 
ed, "An agreement is the result of the mutual. 
assent of two parties to certain terms, and ifit —— D. 
. be clear that there is no consensus, what may = — 
- have been written or said becomes immaterial "^ — — — 
ln a similar strain, Lord Cairns, discussing the — 
possibility of a contract arising between persons, — .— 










RW Gn, 24. Ade, Con, (bet vg [Ed] a7 Cie s 
| 22. Salmond, Jur., ch. ‘Sea Wilding v Sanderson Ds: 


Ch., 684 li v. Car? 
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who thought they were dealing with a party 
known to them, and a pretender, who induced 
them to believe him to be such party, said, “Of 
him they knew nothing, and of him they never 
thought. With him they never intended to deal. 
Their minds never even for an instant of time 
rested upon him, and as between him and them 
there was no consensus of mind which could 
lead to any agreement or any contract whatever. 
As between him and them there was merely the 
one side to a contract, where, in order to produce 
a contract, two sides would be required." 

The necessity, however, of the presence of a 
consensus of mind, a subjective union of wills, 
has been questioned with great ingenuity by 
Professor Holland. This learned author, relying 
upon what may strictly be termed the rule of 
estoppel, propounds what he calls the 
"objective " theory of contract. According to 
him, “the legal meaning of such acts on the 
part of one man as induce another to enter into 
a contract with him, is not what the former really 
intended, nor what the latter really supposed the 
former to intend, but what a ‘reasonable man,’ 
i.e. a judge or jury, would put upon such acts.’’3 
He cites Professor Leonhard, * It may well be in 
contracts that a man may be bound to a meaning 
which demonstrably was not his,"* and he pro- 
ceeds to show that the truth and practical import- 





1 Cundy v. Lindsay [1878] lieve he was assenting to the terms 
3 A. C., 459, Finch, 445. proposed by the other party, and 
3 The authorities cited are Pickard that the other party on that belief 
v. Sears [1838] 6 A. & E. 475; enters into the contract with him, 
Freeman v Cooke [1848] 2 Ex, 654, the man thus conducting himself 
Finch, 483; Cornish v. Adington would be equally bound as if he 
[1859] 4 H. & N., 549; Smith v. had intended toagree to the other 
Hughes [1871] 6 Q. B., 607, Finch, rty s terms.’ Upon this subject 
463. In the last case Blackburn, J., “warts Estoppel by Misrefresenta- 
observed, '* If, whatever a man's real fio may be consulted. 
intention may be, he so conducts him- s Jur., 256 
self thata reasonable man would be- ! Irrthum, Vol, I, p. 119. 
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ance of his theory are confirmed by the generally 
received rules as to contracts made by post and 
by the law of agency, and that the doctrine of 
mistake does not conflict with this theory. It is 
impossible to do justice to Professor Holland's 
weighty arguments here. There is no denying 
that the law has to content itself in the 
majority of cases with an examination of the 
external facts. For, as observed a learned Chief 
Justice several centuries back, “it is trite law 
that the thought of man is not triable, for even 
the devil himself does not know what the thought 
of man is." It is upon -the thought as ex- 
pressed therefore that the law fastens. And if 
the expression justifies the inference to the mind 
of a reasonable man, that the man responsible 
for the expression entertained a particular inten- 
tion, he may not be allowed to turn round after- 
wards and allege that his words did not mean 
what they said. ‘‘ Assent, in the sense of the 
law," says Holmes, J., “is a matter of overt acts, 
not of inward unanimity in motives, design, or 
the interpretation of words.’ All this must 
be and is conceded, but we apprehend that all 
this does not affect the root of the controversy. 
Where the law requires an agreement it means 
an agreement, a union of two or more minds 
upon the same thing in the same sense, 
though, of course, where there is every appear- 
ance of the parties having agreed, the law does 
not probe deeper and seek to discover within 
their hearts the xoumenon or *''thing-in-itself ” 


! Per Brian, C. Ja 17 Ed. IV, 2, ? (y Donnell v. Chnton, 145 
uoted by Lord Blackburn in Mass., 461, 463. See also Holmes, 
Branton v. Metropolitan Raifway Com. Law, 309 ; Pollock, Con., 5. 
Co. [1877] 2 A. C. 666, 692. "CL ECL. w 3 deb ol 
See also Keighley Maxsted © Co. consent. 2 Williams, V. € 2, 
v. Durant Gaz A. C, 240, 667 sqq. i 
247, fer Lord ghten. 
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of this agreement. As a matter of theory there 
can be no contract without an agreement of two 
wills: As a matter of practice the law has to 
satisfy itself with the penomenon of a consensu 
ad idem. But the law does so satisfy itself not 
because it does not require a consensus of wills, 

but because the phenomenon may as a rule be 
taken to represent the noumenon, because the 
phenomenon has any value simply as a symbol or 
index, and it pre-supposes the noumenon. The 
distinction, therefore, that Professor Holland seeks 

to establish, is not of much theoretic importance, 
and does not really affect the truth and justice 

of Savigny’s well-known analysis. Dr. Hollande 

. analysis, being even more detailed, deserves, 
cont however, to be here set forth. According to 
him, the constituent elements of a contract are— 

(1) several parties, 

(n) a two-sided act by which they express 
their agreement, 

(iii) a matter agreed upon which is both 
possible and legal, 

(iv) is of a nature to produce a legally 
binding result, 

(v) and such a result as affects the rela- 
tions of the parties one to another, 
and 

(vi). very generally, either a solemn form, or 
some fact which affords a motive 
for the agreement.’ 





* Anson, Con, Io “After minds, and only secondarily with 
all, itis the intention of the parties acts which are but the effects of 
which the Courts endeavour to volition, and therefore no more 
ascertain ; and itis their intention than evidence of the mind's action 
to agree which is regarded as a which is the matter in‘ issue." 
necessary inference from words or 19 Green Bag, 13. 

conduct of a certain sort." So Prof. * Jur., 259. See Rattigan, Fur, 
Brooks Adams says, “I apprehend 186. Cf. Salmond, Fur., 307. ^ 
that the law is always primarily Stokes, 4, Z. Codes, 492 

engaged with the state of the parties' 
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Having determined then the nature of a con- Primary 
tract we have now to see what the primary rights specific per- 
and liabilities of the contracting parties are. [t formance. 
seems hardly open to doubt that when parties 
enter into an agreement their intention is to carry 
out that agreement. “When people make con- 
tracts they usually contemplate the performance 
rather than the breach." For instance, when * 
Tom Brown agrees to sell a horse to John Smith, 
it is the intention of the former to part with the 
animal and of the latter to purchase it. The 
original intention is or should be clear. But for 


some reason or another the agreement may not be E 
fulfilled. Either Tom Brown may refuse to sell Nas oe 
or John Smith may refuse to purchase. In such AL 
case, what is the primary remedy of the party eae 


aggrieved? John Smith is willing to buy, but 
Tom Brown does not sell,—is not, in this case, 
John Smith entitled to compel Tom Brown to 
carry out his part of the agreement and sell ? 
This is common sense, and there is no reason to 
believe that this is not the law. The ancient 
Hindu law, it appears, recognised only two kinds 
of suits based on facts, vzz., those in which the 3 
relief prayed for was by way of injunction and SÉ: 
those in which it was by way of specific perfor- | 
mance? The Mahomedan law knew not of 









- 1 Holmes, Com. Law, 302. As or debtor from evading the fulfil- EM 
Austin shows, morally speaking, ` ment of the obligation, a right of — 
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actions in which aught but specific relief was 
sought in respect of contracts. And even the 
law in England does not seem to have been 
otherwise. “ It isa consequence," says Glanville, 
“ which naturally results from . . . undertaking 
to do any particular act that the party should be 
compelled to abide by it or perform it."* The 
researches of Sir Frederick Pollock and Pro- 
fessor Maitland prove that the oldest actions of 
the common law aimed for the most part not at 
‘damages,’ but at what we call ‘ specific relief,’ 
and that an ‘action for damages’ was a novelty. 
“This may for a moment seem strange,’ say 
these learned authors. ‘In later days we learn to 
look upon the action for damages as the common 
law’s panacea, and we are told that the inability 
of the old Courts to give ‘ specific relief’ was a 
chief cause for the evolution of an ‘ equitable 
jurisdiction’ in the Chancery. But when we look 
back to the first age of royal justice we see it 
doing little else than punishing crime and giving 
‘specific relief. The plaintiff who goes to the 
King's Court and does not want vengeance, usual- 
ly goes for something of which he is being 
' deforced. The thing may be land, or services, 
or an advowson, or a chattel, or a certain sum 
of money; but in any case it is a thing unjustly 
detained from him ; or, may be, he demands that 
a 'final concord' or a covenant may be observed 
and performed, or that an account may be ren- 
dered, or that a nuisance may be abated, or that 
(for sometimes our King's Court will do curiously 
modern things) a forester may be appointed to 
prevent a doweress from committing waste. Even 


1 Cf, e.g, the Majal/ah, pt 1531, Karamat Husain, Bar-at-Law). 
p 20; pt. 369, p. 49. (I am in- * Bk. VIII, C. V. (Beames’ trans- 
ebted for these references to Mr.S. lation); 3 Page, Con., 2440-1. 
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the feoffor who fails in his duty of warranting his 
feoffee’s title is not condemned to pay damages 
in money; he hasto give equivalent land. No 
one of the oldest group of actions is an action 


for damages."' Referring more particularly to 
the action of covenant, the same authors say at 
another place:  '' The history of covenant seems 


to show that the judgment for specific perform- 
ance (guod conventio teneator) is at least as old 
as an award of damages for breach of contract. 
We may finda local court decreeing that a rudder 
is to be made in accordance with an agreement 
and even that one man is to serve another. Nor 
can we say that what is in substance an injunc- 
tion was as yet unknown. ‘The prohibition’ 
which forbids a man to continue his suit in an 
ecclesiastical Court on pain of going to prison, 
is not unlike that weapon which the Courts of 
common law will some day see turned against 
them by the hand of the Chancellor. But further, 
a defendant in an action of waste could be bidden 
to commit no more waste upon pain of losing the 
land, and a forester or curator might be appointed 
to check his doings. The more we read of the 
thirteenth century, the fewer will seem to us the 
new ideas that were introduced by the Chancellors 
of the later middle age. What they did introduce 
was a stringent, flexible and summary method 
of dealing with law-breakers. The common law 
has excellent intentions; what impedes it is an 
old-fashioned dislike for extreme measures.’”” 

The above makes it clear that even the old 
common law courts of England recognised specific 
relief as the primary remedy, and if they in course 





! 2 Hist. Eng. Law, 52 Earl English Equity, t La d 
* Pollock and T ar d irat — i6. — M 


595-596; also 106. CE Holmes, — 
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of time practically ceased to enforce it as such, 
it was not because in theory they had abandoned 
that doctrine. As Dr. Bigelow puts it: ‘ The 
duty to perform is, in the purpose of the parties, 
primary; but the law may not always deem it best 
to enforce such duty even when it might easily 
do so." In many cases it may prefer to award 
compensation in lieu of performance, The cur- 
Modern spirit rent of ideas in modern times has made in favour 
of commerce: "T: 
importance of Of such preference. Take the ordinary case of a 
E ES contract for sale of goods.  ' Wheat, corn, 
horses, and chattels generally are merchandise, 
to be bought and sold for money. Money is 
both the common measure of value and the thing 
sought; and payment of money is accordingly 
ordered in such cases wherever in law it answers 
the purposes of the chattel. Compensation is 
substituted as a legal equivalent for a thing which 
has never actually come under the ownership of 
the plaintiff. It is not his; it is a special object 
of barter for money ; and money must be accepted 
if the will of the court is invoked." We find, 
therefore, as a matter of history in England, that 
actions for damages were more frequently resorted 
to than others, and, as the common law of con- 
tracts is based more on procedure than principle, 
the idea gained ground that compensation was 
the primary remedy, and specific fulfilment 
secondary or substitutional. After reviewing the 
history of the action of debt and of assumpsit, 
even an acute thinker like Mr. Justice Holmes 
comes to the conclusion that “the only universal 
consequence of a legally binding promise is, that 
the law makes the promisor pay damages if the 
promised event does not come to pass. In every 





1 2 Story, Eq., ed. 13(Amer.),30 m. 7 Story, of, cit, 32m. CL Fry, 4. 
Cf. Pomeroy, S. P., 2. v iue : a 
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REMEDIES FOR BREACH OF CONTRACT. 2i 


case it leaves him free from interference until the 
time for fulfilment has gone by, and therefore free 


to break his contract if he chooses.’ 


This emi- 


nent writer therefore prefers to look upona contract 


as "the taking of a risk." 


Theoretically this 


position seems difficult to justify, and practically 
in a country like India where courts are not 
divided as of law and of equity, it is not of much 
help: As Professor Harriman suggests, a dis- 
tinction has to be made between a case where 
the fulfilment of the promise is within the power 
of the promisor and another where it is not. In 
the latter case the promisee cannot insist upon 
specific performance, he can only ask the promi- 
sor to recompense him for any loss that he may 
have sustained by reason of non-performance. 
For instance, A may promise to sella horse to B. 
Now if this horse belongs to A, it is within the 
power of A to sell, and the intention of the 
parties will clearly be taken to be that of sale. 
But if the horse does not belong to A, but he 
undertakes to persuade the real owner to sell, here 
B knows that A may not be able to bring about 
the transaction and B may be satisfied, in case 
A fails to effect the sale, if A makes adequate 
compensation for non-realisation of the expecta- 
tion he has raised. In this latter case it may be 
said that A in entering into the contract really 
takes a risk. The primary obligation is to com- 
pensate B for the non-occurrence of the promised 
event, and this coincides with the secondary or 
sanctioning obligation to pay damages for breach 


' Com. Law, 301. For some ac- 
count of the common law actions 
of contract, see Harriman, Con., 
App. II; Holmes, of. ci, Lec, 
VIE; Jenks, op. cif, ch. VII; 


Ames, History of Assumpsit, a$Law 
Mag. 


and Rev., 129, 290, 2 Harv. 





L. Rev, I, i $3. Woodruff 


Contracts, 653. See also 


"Pollock 


and Maitland, of. cit, bk. Il, ch. v. 
an — 


3 For criticisms of 
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of contract. Equity holds a man bound to his 
agreement if he can perform it, and in countries 
where there is or was a conflict of jurisdiction 
between courts of law and of equity, the latter 
decreed specific performance of contracts to pre- 
vent (in the words of Chief Justice Fuller) “ the 
intolerable travesty of justice involved in per- 
mitting parties to refuse performance of their 
contract at pleasure by electing to pay damages 
for the breach.” 

It is necessary to refer to the history of pro- 
cedure in England because the Indian Act purports 
to enact for British India the principles enforced 
by the equity courts in England, and these prin- 
ciples can never be fully appreciated if their 
history is forgotten. We have therefore even in 
India to take note of the fact that the common 
law courts in England could afford only such 
relief as had come to be associated with the 
various forms of contractual actions that they 
entertained. In the beginning only certain special 
obligations could be enforced by appropriate writs, 
and even later on the quéstion that a common law 
lawyer put to himself was, “ Will debt lie, or 
covenant, or account, or assumpsit?” The 
manorial courts and other inferior courts seem to 
have enforced agreements more liberally, and the 
ecclesiastical courts regarded the /esio fidei or 
breach of plighted faith as a sin demanding 
ecclesiastical penalties. In olden times Christians 
not unoften bound themselves by oath not to 
commit various crimes. Pliny mentions even an 
oath not to break one's word. Gradually the 
pledge of faith came to give sanction to various 





! Harriman, Con., 322. 2 Pollock and Maitland, of. cp. 189, 
? Ibid., 330. 197-98. —— 
* Harriman, of. ci, 378, 382.; Epistles, bk, x, ep. 97. 
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engagements, and though the obligation thereby 
created was only a moral one, yet the spiritual 
courts enforced them by penance or excommuni- 
cation. Sir Edward Fry traces the origin of the 
equitable jurisdiction in specific performance to 
ecclesiastical law. Chaucer in the Fyrzar’s Tale 
mentions contracts as a subject-matter of the 
jurisdiction of the archdeacon,' and in the matter 
of a contract to marry, the Ecclesiastical Courts 
in olden times did exercise a jurisdiction very 
much in the nature of specific performance. But 
it is not necessary for our present purposes to 
pursue this interesting historical enquiry much 
further. Sir Edward  Fry's conclusion, which 
seems to be justified by the evidence, is that it 
is ' probable that from early times the Courts 
Christian enforced the execution of contracts in 
which there was an oath or fider znferposztzo, that 
this jurisdiction was narrowed and perhaps almost 
extinguished by the pressure of the writ of prohi- 
bition from the King's Court, and that the eccle- 
siastical Chancellors found in the Chancery a 
means of reviving a like jurisdiction, the writ of 
subpena taking the place of excommunication.” 
Scholars claim to have discovered traces of the 
jurisdiction in the records of the Court of Chan- 
cery even in the reign of Richard II. But 
Cokayn vw. Hurst? seems to be the first clear case 
of specific performance of which we have record. 
In the Year Book of 8th Edw. IV, 4(4), the juris- 





` Canterbury Tales, Group D, in Chancery,” Kee X. esp. pp. 
1300 Skeat's ed., Vol. IV., p. 359. XXXv-Xxxvi. Ames, however 
The heroine of Massinger s Maid — Specific perl B for  hokiug that 
of H — eren the specific per- ormance is not one of 
= CM cee contract of p ancient d of equity 
marriage (V, ii). the, most an ases, 37n. 
H Sp. "ge C 7-15. * [1458] ro Sel. Ca. Ch. Selden 
* lósd, Additional Note C. See Soc, no. 142, 1 — 36. 
Selden Society's “Select Cases 
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24 
diction is expressly recognised by the Chancellor 
as a clear one.’ 

It is curious to note that the Roman law does 
not recognise the doctrine of specific performance, 
and all systems derived from it apparently hold 
to the maxim, Nemo potest praecise cogi ad 
factum. The remedy, however, seems to be 
familiar to German law, both ancient and 
modern; ‘‘A perfect system of jurisprudence,” 
says Sir Edward Fry, “ought to enforce the 
actual performance of contracts of every kind 
and class, except only when there are circum- 
stances which render such enforcement unneces- 
Sary or inexpedient, and that it ought to be 
assumed that every contract is specifically en- 
forceable until the contrary be shown. So 
Bentham thought ' restitution in nature' was due 
in every case. “The law ought to assure me 
everything which is mine without forcing me to 
accept equivalents even though | have no parti- 
cular objection to them."* In Scotland specific 
performance (or ‘implement ’) is the normal legal 
remedy for breach of a contract for the sale of 
a specific object. But the conditions under 





! 2Story, Ze, s. 716, p. 28. Cf. 
Halsey v. Grant, 1806] 13 Ves., 76; 
33 E. R. 223. 

3 1 Pothier, OoMigations, p. 89, pt. I, 
ch. ii, art. 2,25. 2. As to Roman- 
Dutch Law, Fry refers to Van Le- 
euwen's Commentaries, trans. by 
Kotze, Vol. If, pp. 27, 33, 118-9, 
etc. As to French Law, see article 
by M. Sheldon Amos, 17 Law Rev., 

72; Fry, Addl. Note B, 680.682 ; 
Holland. Jur, 317; Proudfoot's 
article, Canadian Law Times, Oct., 


1894. 

* See article by * E.S.," 8 Law Q. 
Rev , 252. 

* Fry, op. ci., S, 47, p. 18. See also 
Sa d, Jur, ch, xvii, s. 126 ; 


" [t may be laid down as a general 
principle that wherever the law 
creates a duty, it should enforce 
the specific fulfilment of it. The 
sole condition of the existence of 
remedial liability is the existence 
of a legal duty binding upon the 
defendant and unfulfilled by him. 
What a man ought to do by a rule 
of law, he ought to be made to do 
by the force of law. [n law ought 
is normally equivalent to must, and 
obligation and remedial liability are 
in E co-existent."' 

* Theory of Leg., 288. 

* Stewart v. Kennedy [1890] 15 
A.C. 75, 102, 105. 
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which the jurisdiction has grown in England have 
prevented the establishment of any such general 
rule. As Lord Redesdale observed in Harne?t v. 
Yielding,’ '' Unquestionably the original founda- 
tion of these decrees was simply this, that 
damages at law would not give the party the 
compensation to which he was entitled; that is, 
would not put him in a situation as beneficial to 
him as if the agreement were specifically per- 
formed. On this ground the court in a variety of 
cases has refused to interfere, where from the 
nature of the case the damages must necessarily 
be commensurate to the injury sustained.” Spe- 
cific performance being ''a remedy intended by 
Courts of Equity to supply what are supposed to 
be the defects in the remedy given by the Courts 
of Law," his Lordship ruled, ‘‘ considerable cau- 
tion is to be used in decreeing specific perfor- 
mance of agreements; and the Court is bound 
to see that it really does that complete justice 
which it aims at, and which is the ground of its 
jurisdiction." In India, where the courts of 
justice are courts both of law and equity, it would 
probably have been more satisfactory to frankly 
recognise specific performance as the primary 
remedy in cases of breach of contract, and not 
to fetter the discretion of the judge by any con- 
sideration as to the adequacy or otherwise of 
a decree for damages. But the traditions of the 
Courts of Chancery in England have moulded 
the provisions of our Specific Relief Act, and 
the limitations of the English doctrine have con- 
tinually to be borne in mind even here. The rule, 
however, is well established that if the contract 
has been entered into by a competent party and 
is unobjectionable in its nature and circum- 





'[1805] 2 Sch. & Lefr. 552, 553. 
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stances, specific performance is as much a matter 
of course, and therefore of right, as are 
damages.’ 


—— But it is not every contract that will be speci- 
specifically  fically enforced. A contract may be regarding 
enforced, 


a past, present or future event. When the promise 
or assurance (which is a better word to use) re- 
lates to something that has already happened or 
is happening at the time, the promisor really incurs 
a liability only to pay compensation if the assu- 
rance which he has given turns out to be untrue. 
For “in such a case the contract is broken, 
if at all, as soon as it is made, and the primary 
obligation necessarily coincides with the second- 
ary or sanctioning obligation to pay damages.” 
But where the assurance is in respect of some- 
thing which is to happen in the future, the value 
of the liability, as we have seen, will be determined 
by the nature of the subject-matter of the pro- 
mise, whether it is or it is not within the power 
and control of the promisor.? 

It follows, therefore, that specific perfor- 
mance, strictly speaking, can be claimed ‘only in 
respect of what are technically called executory 
contracts. An executory contract, according 
to Lord Selborne, is one which is “not intended 
between the parties to be the final instrument regu- 
lating their mutual relations; " while an executed 
contract is one which is intended to be thus final. 
Where, forinstance, goods are bargained for and 





1 Per Grant, M R., Hall v. War- 
ren [1804] 9 Ves, 605, 608, 32 
E. R. 739. Cf. Haywood v. Cope, 
[1858] 25 Beav., 140, 53 E. R. 
dp eech v. Schweder (1894] 9 

h., 463, 467. | 

$ Harriman, Con., 370. 

* Ibid, 321-322. > 
* Snell therefore defines specific 
- performance as “turning an execu- 


tory contract into an executed one, 
by decreeing the execution of the 
document (or other thing), which in 
and by the executory contract is 
provided for." Equity, ed. 9, 639 ; ed 
14, 551. 

* Wokerhampton & Wakal! Ry. Co, 
v. Z. & N. W. Ry. Co. [1873] 16 
Eq. 433, 439. Cf. Tarldy v. ial 
Receiver, (1888) 13 A. C., 523, 547, 
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sold, the price being paid down and the delivery 
made on the spot, nothing more remains to be done 
by either party and the contract is an executed one. 
If, on the other hand, only the bargain is struck 
and payment of price or delivery or both are 
postponed to a future date, the contract is an 
executory one. In Sir William Anson’s words, 
"executory contracts of sale are, in truth, con- 
tracts as opposed to conveyances, and create 
rights zu personam to a fulfilment of their terms, 
instead of rights zm rem to an enjoyment of the 
property passed.™ Only promises as to the future 
can be fulfilled, the past cannot be altered. But 
‘specific relief’ need not be limited as ‘ specific 
performance ' has been by English lawyers. Such 
relief may be granted in respect of executed con- 
tracts too, e.g., settlements or conveyances which 
contain covenants. Where after a sale-deed has 
been executed and completed, the purchaser fails to 
pay the stipulated price, the Court by enforcing 
against the property sold what is called the un- 
paid vendor's lien really grants specific relief.” 
Now specific performance of contracts has 
three aspects. First of all, a party may be com- 
pelled to carry out his promise. This promise 
may be of either a positive or a negative type. 
For instance, A may contract with B to sell a 
village to him. This is a positive agreement, and 
may be enforced by compelling A to sell. On 
the other hand, A may contract with B not to 
build anything upon his land to the detriment of 


B's property. This is a negative agreement and _ 


may be enforced by an order enjoining A from 





! Con, 22. E Executed contract on both sides," 


means a contract med wholly *See 19 Harv. L. Rev, d 
in 


on one side, while an executory 
contract is one which — 
wholly unperformed or in which 
there remains something to be done 


where it is su ed that i 


‘Specific relief’ 
wider than 
‘specific, per» 
formance, ` 
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making any such construction. An order of 
this description is generally styled an /njunction. 
And here it is necessary to emphasise that the 
remedy by way of prevention is the true specific 
performance, for the object of that remedy is to 
prevent a violation by the defendant of the 
plaintiff's right, and whenever the remedy is 
successful, that object is completely accom- 
plished. On the other hand, in the case of 
affirmative. duties there can be, strictly speaking, 
no specific performance. The assistance of the 
Court is sought after there has been a breach 
and the Court can only enforce a belated perfor- 
mance, which is very different from the perfor- 
mance promised. Even where the thing agreed 
to be done can be substantially done at the order 
of the Court, yet it is not done at the time when 
it was agreed to be done. In the case of 
affirmative contracts therefore the relief granted 
is accurately described by Professor Langdell as 
' specific reparation for breach." 

Again an agreement may be such as the law 
does not countenance the enforcement of. ‘‘ No 
agreement is a contract unless its effect is to bind 
the parties to each other by the viénculum juris 
of a newly created personal right." "The law 
therefore pre-supposes consent, and this consent 
must be “true, full and free." If there is not 
such consent the agreement is not valid. For “a 
valid agreement is one which is fully operative in 
accordance with the intent of the parties.” Now 
various causes may stand in the way of a free 
and full consent. The Indian Contract Act enu- 
merates five such causes, vzs., coercion, undue 


-. 





! Langdell, £z. Fur., 41 sqq. s. 10; 1 Williams, V, & P. 2. 
L Te e Fur., 312. ! Salmond, of. cit., 313. 
3 Pollock, Con., 439. Cf. I.C.A., 
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influence, fraud, misrepresentation, and mistake." 
Where consent would not have been given but 
for the existence of one or more of these causes, 
it cannot be said to be true or free. As Sir 
Frederick Pollock has shown, these five causes 
may be reduced to two, vzs., Ignorance and Fear, 
and these may be thus analysed in respect of 
their legal consequences :— 


A .—/gnorance— 


(a) Not caused by act (or omission) i 
of the other party is referred in 
law to the head of . Mistake. 
Caused by act of the other party — 
(^) Without wrongful intention Misrepre- $ 
sentation. 
(c) With wrongful intention . Fraud. 


B.—Fear, or dependence excluding freedom of 


action— 


Not caused by acts of the — 
other party or relation (Immaterial.) — — 
between the parties. 


(d) Caused by such acts . Coercion. 
(e) Caused by such relation -— Undue influ- 
ence. 


Where consent to an agreement is caused RON ES. S- e 
coercion, undue influence, fraud, or misrepresenta- - $ a 
tion, the ‘agreement is a contract voidable at the ' 
option of the party whose consent ës 20. — 
caused; This means that the latter party may - ae — 
enforce the agreement if he c onic but ‘the w 
other party (guilty of — 
option in- alee aod n s nforce the agree- - 
— see Se ‘where bo — 

d E c a we: — 
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parties to an agreement are under a mistake as 
to a matter of fact essential to the agreement, 
the agreement is void. This means that it is 
not at all enforceable by law, that there is no 
contract. For the minds do not really meet. 
Now an agreement that is voidable or even void 
it is obviously not in the interest of the party 
wronged to enforce specifically. It is, on the 
other hand, as a general rule, in his interest to 
free himself from any obligation that it purports 
to impose upon him. And this he may do by 
getting the agreement rescinded.  Rescission of 
contracts therefore is a form of specific relief in 
respect of a class of agreements where the relief 
appropriate is not specific enforcement, but the 
contrary. Chapter IV of the Specific Relief Act 
deals with this topic. It is worthy of note that 
though an agreement founded on mistake is void, 
and an act that is a nullity in law cannot strictly 
speaking be solemnly cancelled, yet as a matter 
of fact, Equity Courts have allowed a victim of 
mistake to avail himself of their peculiar relief 
of rescission? The object of this relief is to put 
parties in s/a/u quo, if practicable, and therefore 
a plaintiff, who fails to get specific performance 
of a contract in writing, may get it rescinded 
and delivered up to be cancelled.* 

If a written instrument is void or voidable 
against any person and hé has a reasonable ap- 
prehension that such instrument, if left outstand- 
ing, may cause him serious injury, he may sue 
to have it adjudged void or voidable, and the 
Court may, in its discretion, so adjudge it and 
order it to be delivered up and cancelled. As 
Mr. Justice Story points out, Equity is not merely 





! LC.A, s. 20. * Ibid, s. 37. 
? Ibid, s. 2 (j). * Ibid, s. 39. 
An s. 36. i 
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remedial, it is also preventive of injustice. ‘‘If 
an instrument ought not to be used or enforced, 
it is against conscience for the party holding it 
to retain it, since he can only retain it for some 
sinister purpose." But where the illegality of an 
instrument is apparent on the face of it, even an 
Equity Court will take no notice of such a docu- 
ment. And in ordering the cancellation of a 
document it may put the plaintiff upon terms. 
For he who seeks equity must do equity, and if 
the plaintiff has taken any benefit under the 
instrument, the defendant, while not entitled to 
hold to it, may yet be deemed entitled to such 
compensation as justice may require.? 

There is yet another form of specific relief 
in respect of contracts which deals exclusively 
with agreements in writing. If language was 
given to man to conceal his thought, there is no 
question that writing assists the process. At any 
rate, the actual expression of a thought very often 
fails to express the whole thought, sometimes 
more may be expressed, sometimes less, some- 
times something totally different may be express- 
ed. Now when parties have come to a contract 
but have failed to express themselves correctly, 
if the mistake is a real one and mutual, and can 
be established by satisfactory proofs, a court of 
equity will reform the written instrument so as to 
makeit conformable to the precise intent of the 
parties. The real intention may have been mis- 
represented in writing either by mutual mistake or 
by fraud. Equity affords relief in either case, in 
accordance with its general policy to suppress. 
frauds and to promote general good faith and con- 
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fidence in the formation of contracts If an 
instrument that does not give effect to the real 
agreement between the parties be enforced, one 
party is bound to suffer. If it be cancelled as a 
whole, both parties suffer, because a real agree- 
ment by such cancellation falls through. 1f, 
on the other hand, the instrument be set 
right, the genuine contract becomes capable of 
enforcement, and neither party can suffer by 
being. held to his actual agreement. But 
no Court will be justifed in making a new con- 
tract for the parties. Whenever an application 
is made for reforming an instrument, ''the ques- 
tion to be considered is not what the parties 
would have done, had they been able to anticipate 
subsequent developments, but what was their 
intention at the time the contract was executed.’” 
If parties have deliberately left out something 
from the written instrument that cannot be put 
in? If they have deliberately chosen one form 
of security in preference to another, the Court 
cannot direct a new security. Similarly where 
doubtful rights have been deliberately renounced 
and family settlements have been effected. But 
where third parties in good faith and for value 
have acquired rights, the court in its discretion 
will refuse to rectify an instrument to the prejudice 
of such rights.* 

A relief allied to cancellation of instruments 
is what Scotch lawyers call a “ declarator." Bell 
defines a dec/arator as “an action whereby it is 


3 1 Story, Za, S. 154. ‘Cf. Hunt v. Rousmaniere, 
3 Jbid,s. 164(4).2 Pomeroy, £g. [1828] 8 Wheat., 174, 1 Peters, 1, 
Jur., $843, p. 1487. Cf. Townshend 3 Keener, 6. 
v. Stangroom [1801] 6 Ves 328, * Cf. Stewart v. Stewart, [1839 ] 
332, 31 E. R., 1076. 60L & F. out, 7 E. R, 940; 
* Cf. Lord /rnham v. Child Pollock, Con., 455. 
[1781] 1 Bro, Ch., 92, 28 E. R, * S. R. A., s. 3t. Cf. 2 Pomeroy, 
1006. Eg. Fur., § 776. 
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sought to have some right of property or of 
status or other right judicially ascertained and 
declared." A cloud may be cast upon the 
plaintiff's title, somebody may deny his right or 
may execute a document which, if left outstand- 
ing, may militate against such right. - If some step 
is not taken at once to have all doubt and 
diffculty removed, it may at a later time be 
difficult for the plaintiff to prove his title. For 
the evidence that is forthcoming now, may not 
be forthcoming hereafter. A declaratory action 
is designed for the purpose of making that clear 
which is at present doubtful, and which it is 
necessary to make clear. A declaratory decree 
confers no new right upon the plaintiff, and does 
not compel the defendant to pay or perform any- 
thing.' The party is relieved upon the principle, 
as it is technically called, guza timet, and the 
jurisdiction exercised is founded upon the admi- 
nistration of a protective or preventive justice.’ 
The present existing interest of the plaintiff is 
affirmed, and the cloud upon his title removed, 
if the Court is satished that there is some present 
danger or detriment which may be averted by a 
declaration. Such a declaration is a substantive 
relief granted by the Courts, and it is not neces- 
sary to show a right to consequential relief. In 
fact, under the law as it now stands in British 
India, a person who is at the time entitled to an 
executory decree cannot seek only a declaratory 





i Cf. Collett, 293. sequential relief. The result wds 
> Cf. 2 Story, Eq., 5.694. p. 5. that people were left uncertain as 
Cf. also bills of peace, bills to per- to their rights and serious difficul- 
petuate testimony, or to take it dz ties were experienced in, eg. mak. 


bene esse, wid B on Smith, os n apii e Cé dispositions of 
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— make no declaratory decree the Indian law was assim to the 
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decree. For instance, a plaintiff who is not in 
possession of some property cannot ask merely 
for a declaration of his title to such property. 
The most ordinary form of preventive relief, 

however, is that known as an zzgunctton. Spell- 
ing truly observes, “Without the power to prevent 
as well as to undo wrongs, to restrain as wellas to 
compel action, to preserve as well as to reinstate 
the status of persons and things, courts of equity 
would possess but little power, and command but 
little respect as dispensers of justice and arbiters 
between man and man. The important restrain- 
ing function is given effect by the great extra- 
ordinary remedy of injunction, which may be ap- 
propriately termed the strong arm of courts of 
equity."^ An injunction, Burney defines, as “a 
judicial process by which one who has invaded 
or is threatening to invade the rights, legal or 
equitable, of another, is restrained from continu- 
ing or commencing such wrongful act." A 
writ of injunction may either take a positive or a 
negative form. It may require a party to do a 
particular thing or it may require him to refrain 
from doing a particular (hung: In the former 
case the injunction may be described as ' manda- 
tory.'5 The second class of injunctions is 
more common and is known as ‘restrictive’ and 
may be either perpetual or temporary. Suppose, 
for instance, Brown is about to build a house on 
Smith's land. Smith may sue for an injunction 
restraining Brown from making any constructions, 
If Smith succeeds in establishing his title and 


gets a decree, the decretal order will be one of 


! S. R. A., s. 42, prov. writ" and the second a ‘remedial 
3 Inj., 3. E of injunction. /njunctions, 
9 6 Encyclopedia of the Laws o vh pp. 1, 3. 

an A 5 S. R. A., s. 55, Kerr, Zo, 31. 
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perpetual injunction. But Smith may be anxious 
that the mischief should be nipped in the very 
bud, and he may, immediately after instituting 
his suit, move the Court for an interlocutory order 
enjoining Brown from making any constructions 
during the pendency of the action. If the Court 
makes the order, it will be an order granting a 
temporary injunction. ' That an injunction is a 
primary remedy seems clear. There are some 
duties, of a peremptory nature, in regard to which 
an election, as an equivalent, to violate the same 
upon the terms of making compensation cannot 
be permitted. The only difference in this respect 
between the two remedies of specific performance 
and injunction, Professor Bigelow points out, is 
that the former is directed to compelling perform- 
ance of an active duty, while the latter (though 
sometimes in a subsidiary way requiring an act 
to be done) is generally directed to preventing 
the violation of a negative one. An injunction 
has accordingly been sometimes described as a 
"negative specific performance." The differ- 
ence, however, has important results.  ''The 
remedy of specific performance, relating as it 
does to active duties, deals in the main only with 
contracts; while the remedy of injunction, having 
to do with negative duties, deals not only with 
contracts, but also with torts, and with many 
other subjects, among them subjects of a purely 


equitable nature. ''? 


A learned Judge has declared, “the ve 
first principle of injunction lawis that you do 
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which damages are the proper remedy.’’* The 
reason why the substitutional remedy is here 
put before the primary remedy is again historical. 
The.Common Law of England, following the 
analogy possibly of the Jus Cruz/e of Rome, did 
not favour a jurisdiction to prevent the infliction 
of injuries. An injury actually inflicted might be 
compensated for, but the repetition of that injury 
or any other threatened wrong would not be 
prohibited.; With the object, therefore, of aft- 
ording preventive relief, the  Przetors in ancient 
Rome issued interdicts and the Chancellors in 
more recent times in England had recourse to 
writs of injunction.? The English Judges, 
however, left themselves a free hand in the matter, 
and even the Judicature Act of 1873 purports 
to leave their discretion unfettered except by 
reference to considerations of justice and con- 
venience. * [n British India the requisite con- 
ditions of the jurisdiction in Injunction are to 
a large extent laid down by the Legislature. 
“This has been done by selecting the leading 
principles upon which the English Courts are in 
the habit of acting in the exercise of their ders- 
cretion, and converting them into legislative 
rules of ]7rerzsdzcízoxn." 5 The general doctrine 
may, however, be thus stated: wherever a right 
exists or is created, by contract, by the owner- 
ship of property or otherwise, cognizable by law, 








! Per Lindley, L. J., London and what is right or just must be decid- 
Blackwall Ry. Co. v. Cross [1888]. ed, not by the caprice of the judge, 
31, Ch D., 354, Se but accord: ng to sufficient legal 

? L angdell, Ke J"w«r., 24, 28. reasons, or on settled legal princi- 

3 2 Story, £7,s. 865, p 184; ples," Beddow v Beddow |1878) 


Nelson, Js , 7 Zags. 9 Ch. D.. 89. Ct. Harris v. Bean- 

* 36 and ic, cap. 6€, s. champ 1894] 1Q. B Sor; Cowger 
25, sub-s. 8. Pe dese, NK dE: v. Lard [1903] 2 Ch. 337. 
«There is unlimited power to grant 5 Nelson, op. ciĉ.ą 27, also Com. 
an injunction in any case where it SR A. 71. š 
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a violation of that right will be prohibited, unless 

there are other considerations of policy or ex- 

pediency which forbid a resort to this prohibitive 

remedy, or compensatory damages will afford 

complete and adequate relief. * 

It is also in the exercise of the equity jurisdic- Receivers. 

tion which consists in the administration of a pro- 

tective or preventive justice, that the Court 

may appoint a receiver. Daniell defines a 

receiver as ''an indifferent person between the 

parties appointed by the Court to collect and 

receive the rents, issues, and profits of land, or 

the produce of personal estate, or other things 

in question pending the suit, where it does not 

seem reasonable to the Court that either party 

should do so, or where a party js incompetent to 

do so, as in the case of an infant." * The object 

of the jurisdiction, said Lord Redesdale, is to 

provide for the safety of property in dispute pend- 

ing a litigation, and to preserve property in 

danger of being dissipated or destroyed by those 

to whose care it is by law intrusted, or by persons 

having immediate but partial interests. Relief 

in this matter too is given upon the principle 

quia timet. Bills in equity guia timet, says 

Story, "are in the nature of writs of prevention, 

to accomplish the ends of precautionary justice. * 

They are ordinarily applied to prevent wrongs or A 

anticipated mischiefs, and not merely to redress Kë" 

them when done The party seeks the aid of a ut. 

Court of Equity because he fears (guia ome Te — 
Lt PW s 








some future probable injury to his rights or in- 

terests, and not because an injury already 
occurred which requires any com] ton of- E 
other relief. "35 A receiver is an of — Et | 
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Court, appointed at the discretion of the Court, 
pending a suit," for the benefit and on behalf of all 
the parties in interest, provided it is shown that 
either actual damage has occurred, or there is im- 
minent danger thereof, and the apprehended dam- 
age, if it comes, will be very substantial, if not irre- 
parable. > As Lord Hardwicke observed, “It 
the power of appointment is a discretionary 
power, exercised by the Court with as great 
utility to the subject as any authority which 
belongs to it; and it is provisional only for the 
more speedy letting in of a party's estate and 
securing it for the benefit of such person who 
shall appear to be entitled ; and it does not at all 
affect the right.’’* 

There are some specific remedies which 
Indian Courts, in common with English 
Courts, grant, but which are to be found 
described in statutes other than the Specific Relief 
Act For instance, where there is a contract of 
mortgage, the mortgagee may sue either for fore- 
closure or sale, and the mortgagor may sue for 
redemption of the mortgaged property. The 
Transfer of Property Act provides for sucha 
contract and the remedies which are appropriate 
Lou" Again there may be a partnership which 
has been dissolved or is to be wound up. The 
accounts of the partnership have to be taken, 
the assets realised, and each partner may be 
compelled to pay the balance due from him and 
discharge the debts of the partnership. Now 
the substantive law regarding partnership is to 
be found codified in the Indian Contract Act’ and 


——— — ———————————— — — — — 
1 S.R.A., s. 44. Cf. C.P.C., s. 503; 1 Skip v. Harwood (1747] 3 


Collett, 325. d Atk., 564, 26 E.R. 1125 
2 Davis v. Duke of Marliorough ? 1 Stokes, A. 7. Codes, 928-9. 
1818] 1 Sw. 7483; s.c, 2 * Ch. IV, esp. ss. 86, 88, ga. 
Sw. 108, 125, 36 E.R., 307, 562. See also C. P. C., sch. iv, nos. 
bd P Fletcher 109, 110 
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the remedies appropriate are to be worked out 
according to the Code of Civil Procedure.’ 
This Code also provides for the taking of an 
account of the property of a deceased person and 
for the administration of the same.* A trust 
estate may similarly have to be administered 
and accounts of the trust taken. The Indian 
Trusts Act provides for this.? 

In several places I have spoken of the discre- Discretion, 
tion of the Court. It is an undoubted rule that 
"giving a specific performance is matter of dis- 
cretion.” But this does not mean that it is open 
to a Court to do just what it pleases in an in- 
dividual case without regard to authority or 
principle. Chambre, J., said in an old case, 
"Granting a specific performance is not to be 
claimed as matter of right. It is in the discretion 
of the Court ; and will not be done, unless com- 
plete justice can be done by the ‘party seeking 
it. Lord Eldon explained next year that the 
_discretion was not arbitrary or capricious, but it 
must be regulated upon grounds that would make 
it judicial? No hard and fast rules, it has been 
said, can be laid down.^ In exercising its discre- 
tionary power, a Court will act with more freedom 









than when exercising its ordinary powers, and Se 
will grant or withhold relief according to the case — 
presented. An American Judge has observed, E 


" In every case the question must be whether the E 
exercise of the power of the Court is demanded ~ zs 
to subserve the ends of justice; and unless the — 
Court is satisfied that it is right in every Aper 
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it refuses to interfere."* In an old English case 
it was said, “ discretion is a science not to act 
arbitrarily, according to men's wills and private 
affections.”* The rules contemplate an exercise 
of the arbi/rri« m, not the arbitrariness, of judges.’ 
Consequently the use of an ambiguous term like 
‘discretion’ is unfortunate and calculated to 
mislead. To take the case of contracts for an 
instance. The law always enforces the contracts 
of men where they are unobjectionable.* In the 
words of Rolt, L. J., * Contracts ought to be 
performed; to break * them, and to propose 
compensation for the breach, by damages, is not 
complete justice." 5 ‘‘ Within the domain of 
equity jurisdiction remedies are not, in any true 
sense, discretionary," says Pomeroy, “but are 
governed by the established principles and 
rules which constitute the body of equity 
jurisprudence.'^ All that we mean by saying 
that the right to an equitable remedy is 'discre- 
tionary' is that the mere existence of a legal 


right is not sufficient to attract the equitable 


remedy. In addition to the facts, events, and 
relations which give rise to the certain and 
absolute /ega/ right, there may be other facts, 
circumstances, and incidents which determine the 
existence of the equitable right, which modify 
its application, or, perhaps, entirely prevent its 
exercise. The plaintiff who seeks the assistance 
of a court of equity may not be himself prepared 





3 Per Stewart, J.. O'Brien v. Eden, 177, 214, 28 E. R. 666, and 
Pentes, AS Md , 562. Waterman, 7-8. Haywood vw. Cope [1858] 25 Beav., 


Willard +.7ayloe [1869] 8 Wall. 557, 140, 151.53 E R. 589 

567. 1 Ames, Cf. Leech v. * 40 Law Journal (Eng.), 277. 

Wy — 9 Ch 467. * Per Moncure, P. J., Hale v. 
s s Case, 5 Rep. 996, cited Wilkinson, 21 Gratt. 75, So 


| md per owe S s BE Thomas [1867] 3 Ch. 
1 2 P. Wms., 720, 753, 24 E.R. 61, 72, 2 Keener, 1099. 
ke Waeate [1759] 1 * S. P., s- 37, p- 60. = 





7 —* 






CENTRAL LIBI 


CODIFICATION. 41 


to do equity, or his hands may not be clean. 
Either circumstance will determine the so-called 
discretion of the court against the plaintiff. 
Where neither circumstance is present, the court 
will exercise its jurisdiction in favour of the 
plaintiff. A careful analysis therefore discloses 
that what has been so frequently and so vaguely 
described as the discretionary power of a court 
of equity consists really in the application of 
two fundamental maxims of equity.* As has’ 
been well said, Equity walks arm-in-arm with 
Precedent, and, after all, the question to what 
extent a court of equity will go is very largely 
one of authority as to what has been done 
before. 

We have now reviewed the broad features of 
the several forms of specific relief that the Indian 
statute-book recognises. As is well known, a 
large portion of the law which is administered by 
courts in this country is codified. Codification 
has some obvious advantages in a country where 
law is not always administered by lawyers. 
Rules may be stated in a precise and definite 
form and a study and consideration of the 
ultimate principles may thus be rendered to some 
extent unnecessary. Butthis very fact of the 
judiciary being only a partially trained body may 
make it doubtful if codification on a large scale 
is an unmixed blessing. A civilian critic has 
sharply criticised * measures introduced by a 
lawyer ignorant of India and passed by a Council 
ignorant of the measures."* The Calcutta High 
Court has severely commented upon the 





* 4 Pomeroy, Ey. Jur., s. 1404, * Per Rigby, L. J., Re Scott and 
p: 2768. See the matter further Alvares’ contract (1895]2 Ch at 615, 
iscussed, Lect V. infra. "TES USE orburn, Punjab 
* 11 Encyc. Laws of Eng, 655 in Peace and War, ch. on “ Machine 
(Rawlins). Rule.” : 
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tremendous power of granting an injunction 
having been a little lavishly bestowed upon our 
mofussil Courts. ‘‘A jurisdiction originally, and per- 
haps properly, belonging only to superior Courts 
possessed of legal knowlege and experience, is im- 
posed on Courts in the mofussil, which sometimes 
share with the victims of its exercise, the inconveni- 
ence of its being so imposed on them.™ Besides, 
by codification legal principles run the risk of losing 
their elasticity and life, as the letter not unoften 
eats up the spirit. It is important to remember 
that “the law is not a series of arbitrary distinc- 
tions to be retained by memorizing.” The law, 
viewed aright, says Professor Brooks Adams, 
'" presents a series of phenomena, evolved by the 
conflict of social forces," and ‘for every change 
in the ways of daily life which has been wrought 
by science, there must be a corresponding change 
in law."?* “Whatever disadvantages attach to a 
system of unwritten law," observed Cockburn, 
C. J., “and of these we are fully sensible, it has 
at least this advantage, that i elasticity 
enables those who administer it to adapt it to the 
varying conditions of society, and to the require- 
ments and habits of the age in which we live, so 
as to avoid the inconsistencies and injustice which 
arise when the law is no longer in harmony wiih 
the wants and usages and interests of the genera- 
tion to which it is immediately applied." 5 But in 
India neither courts nor parties are always able 
to appreciate the proper nature of the rights and 

obligations in issue where the same have not 
been made the subject-matter of legislation. Under 
the circumstances the Government probably 
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pursued a wise policy when they determined to 
formulate in the form of codes the general law of 
the land. 

The British Indian law of specific relief is 
contained mostly in Act No I of 1877. This 
Act was originally drafted by Dr. now Sir Whitley 
Stokes upon the lines generally of the 
draft New York Civil Code, 1862, and after 
mature consideration it was placed upon the 
statute-book at the instance of that eminent 
equity lawyer, now unhappily deceased, Lord 
(then Sir Arthur) Hobhouse, Law Member of 
the Imperial Legislative Council of India. It 
came into force on the first day of May, 1877, 
and extended to the whole of British India, except 
the Scheduled Districts as defined in Act No. 
XIV of 1874, to some of which it has since been 
extended. The Act in its main provisions follows 
the doctrines of the English Equity Courts, and 
deliberate departures therefrom were intended 
to be few, though some of the English doctrines 
have since been modified and cannot now be said 
to be in entffe harmony with the words of the Act. 
But the Act, on the whole, has worked well and 
has not required much amendment, though there 
is room for improvement both in the expression? 
and the substance.? 


* 1Stokes, 4.7.Codes, 938-939,where 22 ef seg. 
the author acknowledges his obliga- 3 See, efx SRA 8. 33 (0), CF) 
—— also * ne well-known treatises s. 27 (d). 
of Fry and Dart. See also Abstract of. ? Stokes, op. cit., 939-940 ; Pollock 
Proceedings of G. G's Council for | F.M M., tok sqq. s : 
making laws (1877), Vol. XVI, pp. 
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LECTURE IH. 
POSSESSION. 


The first form of specific relief that the 


Indian Legislature has recognised’ is “b 
taking possession of certain property and deliver- 
ing it to a claimant.” | propose to deal with 


this in the present lecture, and the first concept 
I propose to consider is that of possession. 

Now there is hardly another concept known to 
the student of jurisprudence which is more difficult 
or more important. But | do not propose today to 
enquire into the history of the idea of possession, 
or to discuss the various philosophic theories that 
have been advanced to account for it. Let us 
recognise once for all that “ the first lesson to be 
learnt from the study of legal history is that the 
fundamental conceptions of modern Law are the 
result of a slow growth which has been going on 
for ages."* Let us further recognise that all legal 
ideas are sociological phenomena, which have 
their history as also their metaphysic,? and when 
a philosopher says, ‘‘ possession is the objective 
realization of free will,"* he throws a light upon 
some vexing questions that really  illuminates. 
All historical and philosophical questions apart, 
however, what is necessary to make clear to our 
minds is the meaning of possession both as a 
physical fact and as a legal concept, as it is now 
understood. “In common speech," says Sir 
F. Pollock, “a man is said to possess or to be 
in possession of anything of which he has the 





!' S, R. A, * Miller, Data of Juris., 2. 
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PHYSICAL RELATION. 45 


apparent control, or from the use of which he has 
the apparent power of excluding others." The sub- 
ject possessing is brought in a certain relation with 
the object possessed and thereupon the fact of 
possession follows. This relation may in the 
first instance be viewed as physical. I am in 
possession, e.g., of the pen I hold or the chair I 
occupy. But it is not necessary that there should 
be actual physical contact, some “ corporal 
touch.’ If I am in possession of the pen I 
actually hold in my hand, I am also in 
possession of the other pens on the pen-rack 
before me; so "H- I am in possession 
of the chair I am actually sitting in, I am also 
in possession of the other chairs in the room. 
And the reason is that I may take any other pen 
at any moment, I may even now sit in any of 
those other chairs if I feel so inclined. And to 
go further afield, I am in possession of the horse 
in my stable or the fruits in my garden and also 
of my country house several miles away, and I 
am so in,possession not because l stand in a 
physical relation to them at the present moment, 
but because it is open and competent to me to 
resume such relationship with them whenever I 
choose. But physical contact, either actual or 
possible, is not enough to constitute possession. 
Juxtaposition is not possession. There are your 
books lying in front of me, but I cannot be 
said to possess them unless I am in a position not 
only to handle them, but to bring them to my use, 
to do what I like with them. The physical rela- 
tion should therefore be such as to enable me 
to control the use of the material object in 
question. This consideration brings us to the 





E e riet & Wright, Posses- per — C.J. 
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second or mental aspect of the relation. In order 
to constitute possession not only must I be placed 
in a position to exercise some control or power 
over the object, but | must intend or will to 
exercise this control or power. Suppose you 
hand up one of your books to me, and I 
hold it for a time; there is a physical 
relationship brought about no doubt, but no 
possession strictly speaking. The physical re- 
lationship must be accompanied by a certain 
intent. If I hold the book say with the intention 
of keeping it and using it for my own purposes, 
then I have possession of it. Upon analysis, 
therefore, the idea of possession resolves itself 
into two elements, physical and mental, corpus 
and animus (to adopt the terms of Roman 
lawyers); The mind must accompany the act, 
the will must realise or embody itself in an exter- 
nal fact or group of facts. I, as distinct from 
other human beings, from other possible posses- 
sors, must elect to deal with or subject to my 
control a certain physical object. To gain a 
complete idea therefore of possession we have 
to consider (1) the person possessing, (2) the 
thing possessed, and (3) the persons excluded from 
possession. If there is a general scramble for 
a thing and none of the scramblers can keep it 
for himself and exclude the others, there is no 
possession. As soon as one of them puts himself 


—— — —— — — — — — — — ÀÁ 





case of possession is founded on the mere appearance of power; cl. 
the state of consciousness of Holmes, Com. Zaw, 234; Pollock 
unlimited physical power. To and Wright,(1). 
create this feeling the desire to ! Holmes, Com. Law, 216. 
have the subject as one's own must * Cf. Holland, Fur. 185: 6A 
ist ; and, at the same time, the moment's reflection must show that 
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in such relation with the object as to be able to 
hold it against the others and keep them out, 
he has taken possession of it. It is important 
to note here that though possession in its fullest 
sense must be exclusive and absolute, yet a 
physical power to exclude others is by no means 
essential even to corporeal possession. I may be 
owner, say, of a large estate and I am in posses- 
sion. This does not mean that I have the physical 
power to put down by brute force all acts of tres- 
pass and wrong-doing in different parts of this es- 
tate, but that l exercise such control over it as the 
nature of the samzndarz admits of, and outsiders 
respect my possession and do not interfere with 
the exercise of such control on my part. This they 
may do because they are law-abiding people, 
because they do not feel inclined to quarrel with 
established facts, because they have a whole- 
some dread of the civil and criminal courts, or 
because they think I am too strong for them. If 
the physical power to prevent interference were 
essential, then a helpless infant or imbecile could 
not be in possession of what he could not guard. 
Possession is a continuing relation. Prof, 
Salmond defines fossesstom of a material object 
as ‘‘the continuing exercise of a claim to the 
exclusive use of it."' The intention to hold or 
occupy has to be realised or embodied in certain 
external facts, and the holding or occupation can 
not be effective without some reasonably sufficient 
security that it will continue. The test there- 
fore is the improbability of any interference, and 
this, as we have seen, may arise from a variety 
of causes; “Absolute security for the future," 





' Salmond, Fur. 243. amount of pel force at the 
* Ibid, 262: “The chances of disposal of the claimant. We have 
hostile interferenceare determined by — to take account of the customs and 


other considerations than that of the opinions of the community, the 
? ach c - s s 


Physical 
power to ex- 
clude, 


Continuing 
relation, 


Three degrees 
of animus. 





48 SPECIFIC RELIEF. 

however, ''is not requisite,’ says Dernburg,’ 
"for it can not be bad Al that is necessary 
is that according to the ordinary course of affairs 
one is able to count on the continuing enjoyment 
of the thing,” And, as Sir F. Pollock has neatly 
put it, “ the reality of de facto dominion is measur- 
ed in inverse ratio to the chances of effective 
opposition." * 


So far for the physical element. The mental 
element may now be considered. Three different 
degrees may here be distinguished. A person may 
hold an object without claiming any interest therein 
for himself. I may, e.g., have given my watch 
to my servant to keep. Here the watch is 
actually with him, but he holds it forme. He 
has therefore only custody of the watch, not 
possession. Again, a person may hold an object 
and intend to use it for the time, but not claim 
it absolutely for himself. Ee, I may lend my 
watch to a friend. Here my friend does not 
disclaim my outstanding title, but he keeps the 
watch for use and may be said to be in possession 
of it in a qualified sense. A person may, lastly, 
hold the object for his own exclusive use and 
recognise the title of no one else to it. He is 
then truly in possession of the object. Such 
possession. may be of the owner or of a wrong- 


epirit of law-abidingness and of 
respect for rightful claims, and the 
habit of acquiescence in established 
facts. We have to consider the 
nature of the uses of which the 
thing admits, the nature of the 
precautions which are possibly or 
usually taken in. respect of it, the 
opinion of the community as to the 
rightfulness of the claim seeking 
to realise itself, the extent of law- 
less agri] that is — in the 
society, the opportunities for in- 
terference and the temptations to it, 


and lastly but not exclusively the 
physical power of the possessor to 
defend himself against aggression. 
If, having regard tothese circum- 
stances and to such as these, it 
appears that the animus possidendi 
has so prospered as to have acquir- 
ed a reasonable security for its due 
fulfilment, there is true possession, 
and if not, not." 

! Pandekten, I. s. 169 (cited b 
Salmond, of. dt. 243%. 4a 
Pollock & Wright. Pos., 12-13. 

* Pollock & Wright, of. cit., 14. 
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doer, say, a thief who has stolen the thing from 
the owner. The mental element, the intention 
to exercise control, is in this last case to be seen 
in its fullest form. What then is the nature of 
this mental element ? One feature is common to 
all the three cases,—the intention is to retain the 
thing and exclude others. In the first case, of 
custody (or, as Roman lawyers prefer to call it, 
detention), however, the servant means to hold 
the thing against all but the master, to keep off 
every other claimant, but there is no intention 
to retain the thing independently of the master. 
The master therefore is in possession, the servant 
is only his hand wherewith to hold the thing. 


In the second case, of derivative possession, 
as it is called, there is an intention to exclude 
everybody but the owner, and to exclude the 
owner also to such extent and for such period as 
may be necessary to enable the holder to get 
such use out of the object as he holds it for. 
The intent here differs from that in the third case 
only in degree. Viewed from the standpoint of the 
holder it is self-regarding, viewed from that of 
the outsider it is exclusionary, but in both 
aspects it is not of that absolute character which 
it reaches in a case of true possession. An 
owner, for instance, holds the object for himself 
with intent not to let anybody else have any 
thing to do with it. The intent is to appropriate, 
to bring the object, as has been said, under the 
personality of the possessor. Savigny holds 
that without ‘such intent (animus domini) there 
can be no true possession. Holmes prefers to 
think that all that the law requires is an intent to 
exclude others. This view would bring the 
second class (of borrowers, pledge-holders, 
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bailees, efc.,) within the category of possessors. 
There is not much difference in the nature of the 
intent, however, by reason of the view-point from 
which we regard it. Von lhering, to achieve 
practically the same result as Holmes, reduces 
to its minimum the intent admittedly required to 
distinguish accidental physical contact from 
possession. The intention, according to this 
jurist, need be one only of retention. But the 
controversy between Savigny and Ihering turns 
upon certain peculiar rules of the Roman law,’ 
and we need not pursue it. further. 


We may take it then that possession is a 


physical relation which gets its legal meaning. 


from the intent with which it is accompanied, and 
which is established as a fact and a right when 
the intent is respected by others; There is 
dominion on the possessor's part and submission 
to this dominion on the part of those excluded 
from possession? Lawyers distinguish between 
physical and legal possession.* In the former 
case the physical relation, the actuality or 
possibility of corporeal contact, is the dominant 
consideration. In the latter case what we 
principally contemplate is the legal relation of the 
possessor to the object possessed with respect to 
other persons. It may exist without physical 
possession, as, for instance, by reason of my 
absence from Allahabad Ido not cease to be in 
possession of the goods in my house there. 
Lawyers also distinguish between mediate 
and immediate possession5 What is directly 





! Markby, Ekm. Law., 196-7. = *A.S. Thayer, 18 Harv. L. Rev, 
* The question whether possession 


212. 
is a matter of fact or of right was * Pollock & Wright, of. cit., 118- ` — 


raised by Bentham. See Pollock 119. 
& Wright, Pos„ 10; also Holmes, 5 Salmond, of, ciz., 254-8, 
op. cit., 213-214. 
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held by me is in my immediate possession, what 
somebody else holds for me is in my mediate 
possession. An object in my servant's custody 
may therefore be said to be in my mediate 
possession, so also is what is in the ‘ derivative’ 
possession (to adopt Savigny's expression) of 
some borrower or hirer from me, a tenant-at-will 
or even a termor or pledge-holder. Inthe case 
of the last two, no doubt, they have the corpus 
and also the animus to hold even as against me 
for a certain period or till some claims of theirs 
are satisfied. But as against third parties | 
retain possession ; for though temporarily I have 
placed somebody else in occupation, he occupies 
on my behalf and in my interest and not adverse- 
ly to me, and my anzmus to claim exclusive use 
for myself remains intact.' Mediate possession 
is also sometimes spoken of as constructive 
possession, which, however, is often taken simply 
to mean the right to possess as distinct from 
possession.* 

A third distinction worth noticing is that 
drawn between actual and symbolical or formal 
possession. The idea of symbolical possession 
is that where the usual physical relation can not 
be readily effected there may be a delivery of 
something by way of symbol. For instance, 
where goods in a warehouse are transferred, the 
key of the warehouse may be handed over to the 
transferee, and he will thereafter be deemed to 
have taken possession, though he had never gone 
near the warehouse or touched the goods. Simi- 
larly where immovable property is sold by auction 


in execution of a decree, the possession that is deli- ! 


EE 
'“ In each case the possession of Marvin v. Wallace [1856.] 6. E & Er — E | 
the bailee is the possession of the B., 726, 735, per Crompton, J — "Sieg: 





bailor; it would be dangerous to © 
distinguish between such cases.” J.. 
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vered to the auction-purchaser by, say, beat of drum 
on the spot by an officer of the Court, is generally 
spoken of as symbolical, The judgment-debtor 
whose property has been sold is at the time in 
actual possession and may not be ousted by the 
auction-purchaser for years afterwards. But the 
formalities carried out by the officer of the Court 
are taken to amount to a ‘ livery of seisin, and 
as between the judgment-debtor and the auction- 
purchaser, the legal possession is deemed to be 
with the latter: The expression ‘symbolical 
possession," however, is a misnomer, In determin- 
ing whether possession has been taken of a parti- 
cular thing, the nature of possession that that 
thing is capable of has to be borne in mind. 
Now in the cases we have been considering, 
there is in fact such a transfer of control as the 
nature of the case admits of. As Lord Hard- 
wicke pointed out in the classic case of Ward v. 
Turner, "delivery of the key of bulky goods, 
where wines etc. are, has been allowed as delivery 
of the possession, because it is the way of coming 
at the possession or to make use of the thing; 
and therefore the key is not a symbol, which 
would not do." So with regard to delivery of 
possession under section 263, 264, 318, or 319 
of the Code of Civil Procedure, it has been point- 
ed out by two learned judges of the Madras 
Court that such delivery cannot legally be charac- 
terised as ‘symbolical’ or ‘formal’ either as 
against the judgment-debtor in possession ora 
third party in possession. ‘If the judgment- 





! Juggobundhu Musersee v. Ram- ? By possession is meant posses- 
ir Bysack, [1880] 5 Cal., $84, sion of tat character of which the 
FB; Hart Mohan v.  Baóural: thing is capable.’ Lord Advocate 
[1897] 24 Cal, 715 ; Manz Prasad v. Young [1857] 12 A.C., 556, per 
v. Deói Din [1897] 19 All. 499; Lord Fitzgerald. 

Narain Das v. Lalita Prasad, 1899] * Pollock A Wright, op. cit., 61. 
21 All. 269. Cf. Gunga v. Bhoojat Mk Ves Sr, 431 443, IWh. 
[1872] 19 W.R. ror, P.C.. & T., 390. 
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debtor is in possession such delivery operates as 
a delivery of actual possession. Ifa third party 
is in possession, it is no delivery of possession at 
all, as against him, if made in his absence and 
without his knowledge, but it 1s operative as an 
ouster or dispossession of him and placing of the 
decree-holder or purchaser in actual possession, 
if such delivery takes place in the presence 
of and adversely to the claim of such third 
party." 

Another concept which it is worth while to 
examine here is that of * joint possession. Asa 
physical fact possesion does not easily admit either 
of division or participation. For instance, two or 
more persons cannot be in physical occupation of 
the same point of space at the same time. Pos- 
session has therefore been said to be by its nature 
exclusive. But from this it does not follow that 
two or more persons can not own or exercise 
dominion over the same property at the same 
time. Toan Indian lawyer acquainted with the 
personal law of the Hindus no juristic phenome- 
non is more familiar than that of coparcenery 
property, that is, an estate which is owned and 
held and enjoyed in common by a number of 
persons. It may be that the actual management 


m—— —— — — — — —s —— ——— —— 


! Kocherlakota v. Vadrevu Venkappa 


[1903] 27 Mad., 262, 269-270: “In 
all cases of delivery of possession of 
immovable property whether to the 
decree-holder or to an execution- 
purchaser, the officer entrusted 
with the warrant of delivery pro- 
ceeds to the spot near enough to 
command a view of the land with 
its boundaries (see Savigny on 
* Possession,” p 150), in the presence 
of the decree-holder or purchaser or 
their agent and generally in the 
presence also of several others, inclu- 
ding village officers ; and, after the 


delivery is thus effected, a receipt 
acknowledging delivery of 
sion and attested by witnesses is 
obtained and fcrwarded to the Court 
along with the returnto the warrant. 
If the judgment-debtor be the party 
in possession, it is difficult to see 
what else has to be done to put the 
decree-holder or purchaser in actual 
possession." Per S Ayyar, OCI, 
and B, Ayyangar, J. Cf. also Ram- 
chandra Subrao wv. Ravji, [1895] 
20 Bom. 351. 

3 Mohanlal v. Amratial 
3 Bom. 174,177. | 


(1878) 
MEI ^e Ze vH 


Joint posses- 


sion. 








ENT OF 


SPECIFIC 


$4 RELIEF. 
is vested ina single member of the family, the 
svami, prabhu or karta, as he is called, but his 

ossession as such manager is on behalf of the 
whole family, none of the members of which he 
can exclude. If itis a family governed by the 
Mitákshará, before partition it cannot be predi- 
cated in respect of any individual coparcener that 
his interest is limited to a specific share.? In a 
Dayabhaga family too, which affords points of 
analogy to a body of English tenants in common,’ 
the shares of individual members may be ascer- 
tained before partition, but the possession of 
no member can be limited to a specific portion of 
the property. Co-owners consequently are said to 
be seized per my et per fout, an expression which 
Blackstone understood to mean, ‘‘ by the Za// or 
moretv and by aé/: that is, they each of them 
have the entire possession, as well of every parcel 
as of the whole.’’® In actual life therefore joint 
possession is not only an easily intelligible concept, 
but it is a reality, a fact which no practical law- 
yer can afford to ignore. The legislature has 
expressly recognised it in the Transfer of Property 
Act," and the law reports contain numerous cases 





3 Ghose, Hindu Law, 369 

* Ap jer v. Rama Subóa Ayyan 
[1866 ], 11 M. L.A. 75, So Cf. Katama 
v. Rajah of Shtwagunga | 1863]9 M. 
I. A. 543. 

è Mitra, Joint Prop., 174-6. 

* Dayabhaga, ch. 1, $8 8 Cf. Ram 
Chundar Dutt w. Chunder Coomar 
Mundu? [1869] 3 M. I. A. 181; 
Bhattacharyya, Joint Hindu Family, 
:71- 

e i 323. Cf. Markby, £/em. 
Law, s. 399; Buswell, Zim., 408; 
Mitra, Lim., 150. 

* 2 Blackstone, Com., 181 ; 4 Kent, 
Com., 405. But the correct meaning 
of the French expression seems to 
be that the party is seized wholly 


- 


or not at all. 7 C. B. 455; Bigelow, 

C., 360. 5 

? S. 44: “ Where one of two or 
more co-owners of immovable pro- 
py legally competent in that be- 

If, transfers his share of such pro- 
perty or any interest therein, the 
transferee acquires, as to such sbare 
or interest, and so far as is necessary 
to give effect to the transfer, the 


| transferor's right to joint possession 


or other common or part enjoyment 
of the property, and to enforce a 
partition of the same, but subject to 
the conditions and liabilities affec- 
ting, at the date of the transfer, the 
share or interest so transferred,’ 
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in which decrees have been made for joint posses- 
sion of property." 

In recent years, however, a doubt has been 
raised by some Hon'ble judges of the Allahabad 
High Court and the current of decisions in 
that Court during the last two or three years 
has in consequence been disturbed, and there 
is now a perplexing conflict of authority. The 
exact meaning to be attributed to the words 
"a decree for joint possession " has been said to 
be not intelligible, it has been doubted if such a 
decree could be executed, and it has been ruled 
that a Civil Court can declare rights but can not 
go on to partially eject one co-sharer for the 
benefit of another. "Where co-sharers in an 
undivided mahal," said Stanley, C. J. ' come 
into court complaining that other co-sharers 
having a like interest with themselves have 
taken possession of part of the joint property, 
the only relief which a Civil Court can give is a 
decree declaring the plaintiffs to be entitled to 
possession jointly with the other co-sharers.*...It 





! “In the case of land, it is pos- 
sible for the co-owners to enjoy it 
concurrently," says Prof. Kenny, 
" and therefore any attempt by one 
of them to exercise an exclusive 
enjoyment may easily constitute tres- 
pass against the other," Cases onm 
Torts, 338 ; Murray v. Hal? [1849], 
7 C. B. 441, Kenny, 387. ecrees 
have been made for joint possession 
even where plaintiff bad asked for 
exclusive possession: Wahid Alam 
v. Safat Alam, [1890] 10. A. W. N. 
130; Rambhowan v. Ramébaran, ibid, 
166; Ram Chandar v. Madho Rae, 
[1891] 113 AW.N. 45 ; Bhiku  Rav/u 
v. Puttu Ti mappa [1905], 8 Bom. L. 
R. 99, 105 (large number of authori- 
ties collected). Cf. also Antu Singh 
v. Mandil Singh [1893] 15 All. 412. 
Decree made for partial ejectment 
and joint possession: Hulodhur v. 


Gooroo Dass, [1873] 20 W. R. 126; 
Radha Prosad v. Exuf [1881] 7 Cal. 
414; Kamal Kumari v. Kiran 
Chandra [1898] 2 C. W. N 229. 

* Rahman Chaudhri v. Salamat 
Chaudhri | 1901] 21 A. W.N. 48. 

? * There is no machinery, so far 
as we are aware, whereby this court 
can put a joint owner into joint 
possession of property under a 
decree for joint possession," Ram 
Sarup v. Gulzar Banu, [1905] 25 
A W.N., 160, 161. But see ss. 
263, 264, C. P. C., the latter would 
apparently apply where the decree 
is for joint, and not exclusive, posses- 
sion. 

* This passage seems to imply 
that where the —— is of —— 
chiracter (e. g., house property) as 
may be partitioned by a Civil Court, 


that Court may be competent to 7 


Conflict at 
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appears to me that if co-sharers desire to sue a 
co-sharer who is in occupation of joint property, 
and who has not obtained possession illegally, the 
only course open to them is to apply for and obtain 
partition." Now there is no doubt that the courts 
should be very cautious of interfering with the 
enjoyment of joint estates as between their co- 
owners, but they will do so in proper cases. 
Where one co-sharer makes use of the joint pro- 
perty in a way quite consistent with the continu- 
ance of the joint ownership and joint possession, 
and does not exclude any other co-sharer, the 
fact that he spends money in a certain use of the 
profit for 
himself does not give a cause of action to another 
co-sharer. So where one share-holder is in the 
act of cultivating a portion of the lands which 
is not being actually used by another, it would 
scarcely be “consistent with justice, equity and 
good conscience to restrain him from proceeding 
with his work, or to allow any other share-holder 
to appropriate to himself the fruits of the other’s 
labour or capital. This is what happened in the 
leading case of Watson.& Co. v. Ramchund Dutt." 
Messrs. Watson & Co. were co-owners of a joint 
estate. They had procured leases of a plot of 
land from the others, had built a factory and had 
produced indigo. After the expiry of their leases 
they went on in the same way. But the other co- 
owners wished to grow oil-seeds, and they sued for 


rant relief more substantial than a 
declaration. Precedents like Rajani- 
Kant v. Ram Nath, [1883] to Cal, 
244, and Ram Chandra v. Damodhar, 
[1895] 20 Bom., 467, show that a 
ecree for joint possession can be 
made. 
| Jagarnath Singh v. Fainath 
Singh, [1904] 27 All. 88, 90; Phani 
— Nawab Singh, [1905] 28 


All 16r, 166. 
3 Lach meswar Singh v. Manowar 
apa [1891] 19 Cal. 253, 265, 
C 


8 Zackneswar Singh v. Manowar 
Hossein, supra. ln Ram Sarup v. 
Gulzar Banu, supra, a. grove had 


been planted on waste land with the 


consent of co-sharers. 
* [1890] 18 Cal., ro, P. C. 
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an injunction to restrain the Watsons from growing 
indigo on gmail land. The Judicial Committee 
observed: “If there be two or more tenants in 
common, and one (A) be in actual occupation of 
part of the estate, and is engaged in cultivating 
that part in a proper course of cultivation as if it 
were his separate property, and another tenant 
in common (5) attempts to come upon the said 
part for the purpose of carrying on operations 
there, inconsistent with the course of cultivation 
in which 4 is engaged and the profitable use by 
him of the said part, and A resists or prevents 
such entry, not in denial of 4's title, but simply 
with the object of protecting himself in the pro- 
fitable enjoyment of the land, such conduct on 
the part of A would not entitle Z to a decree for 
joint possession." Their lordships accordingly 
refused such a decree as also an injunction, but 
declared the plaintiffs’ title and gave them com- 
pensation for the exclusive use of the joint land 
by the Watsons. 

Where there is an actual ouster of a co-sharer 
his right to a decree restoring him to joint pos- 
session cannot be denied. Nor can it be disputed 
that where a co-sharer takes exclusive physical 
possession of a parcel of joint property, he must 
account for its profits to the other co-sharers.? 
But Watson & Co. v. Ramchund Dutt does not* 





* 18 Cal. 21. f 1 27 All. 88, 
* Ribes ai c. ewe Rai- — pau Chive RIP Ve BONA 


t1904) 26 All. $88 F.B.; Dar Seit All. 153, 1 TE 
[ar a sa E 1 ] 26 Cal. ie Gar. A [1894] 1 WW. N 
553; Wasudeo v. Sa am 13 127 seems to have 
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lay down that there can be no decree for joint 
possession as between co-sharers except in the 
case of an illegal ouster. . If that were so then 
the result would be (in the words of Banerji, J.) 
“that any co-sharer in a _ coparcenary body, 
however small the extent of his share may be, 
may, if he is more powerful than his co-sharers, 
take exclusive possession of the bulk of the 
land jointly belonging to him and to his co-sharers 
and thereby drive the latter to the necessity of 
suing for partition, which, as is well known, 
entails delay and expense." Where a co-sharer 
has taken exclusive possession of derelict land, 
the court may well refuse to disturb such posses- 
sion at the instance of other co-sharers, and 
in two recent cases the Allahabad High Court 
accordingly held that the proper decree to make 
was one declaring the parties to be joint owners 
of the land in dispute and the plaintiffs as 
such entitled to an account of the profits of 
the land so long as it remained in the posses- 
sion of the defendant. But the Calcutta High 
Court has refused to hold ‘‘ that whenever new 
lands are formed by accretion to an old estate it 
is open to any co-sharer of the estate, who appears 
first on the field, to grab possession of the land 
and hold it either as his kamazt or by settling 
tenants thereon to the permanent exclusion of all 
the other co-sharers,  '' Such a principle," said 
Brett and Gupta, JJ., “would be subversive of the 
rights of joint owners and would, in the large 
alluvial tracts of Bengal, lead to frequent distur- 
bances of the peace."* Amongst co-sharers tater 


1 Nannh: Devi wv Daulat Singh, Singh v. Nawad Singh, supra. 
supra. : 3 Surendranarain Singha v. Hari 

? Jagarnath Singh v. Fainath Singh, Mohan Misser [1906] 33 Cal. 120r, 
supra, expld. in Raja Ram v. Lal: 1207. 
[1905] 2 A. L. J. R. 481; Phani 
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se there is a right to joint possession, and, as a 
merely declaratory decree can serve no purpose 
beyond that of establishing the. right, they may, 
in a proper case, sue to enforce the right, without 
being forced to a suit for partition. If the plaintiff 
establishes a subsisting right as a co-parcener to 
the joint property, the proper decree to pass, says 
the Bombay High Court, is one placing him in 
joint possession with the defendants.* If a decree 
can be passed to put back a plaintiff into joint 
possession in any case, and apparently it can be, 
even at Allahabad, in the event of an illegal ouster, 
there is no reason why it should be considered im- 
possible to pass a decree for joint possession in the 
case of a plaintiff who has never been in possession. 
Whether such a decree ought to be passed in any 
particular case is, as remarked by Aikman, J., 
“ another matter. In one case Edge, C. J., and 
Banerji, J., issued an injunction instead, restrain- fnjunction. 
ing the defendant from dealing with the land by 
cultivating it, letting it to a tenant and recovering 
the rents and profits of it in any way to the exclu- 
sion of the plaintiff without the previous consent 
of the plaintiff.‘ An injunction, as we shall see 
later on,* will not always be the proper remedy,* 
but in every case the plaintiff is entitled to a 
decree which will thoroughly protect his rights 
and interests.? 

. I will now consider the relation between pos- 





* JVarainóéai v. Ranchod [1901 
m 141, 145. 1 Gour, od 
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session and property or ownership. ‘‘ Possession,” 


deni says Ihering, “is the actuality or objective realis- 
Ownership. | ation of ownership; it is to ownership what an 
outwork is to a fortress." Similarly says Sir 
Henry Maine: “The distinction between pro- 


perty and possession is the distinction between 
the legal right to act upon a thing and the physi- 
cal power to do so.”? Possession, therefore, is 
in fact what ownership is in steht? “ Posses- 
sion," to quote Professor Salmond, “is the de facto 
exercise of a claim; ownership is the de jure 
recognition of one. A thing is owned by me 
when my claim to it is maintained by the will of 
the state as expressed in the law; it is possessed 
by me, when my claim to it is maintained by my 
own self-assertive will. Ownership is the guarantee 
of the law; possession is the guarantee of the: 
facts. . . . Possession without ownership is the body 
of fact, uninformed by the spirit of right which 
usually accompanies it. Ownership without posses- 
sion is right, unaccompanied by that environment 
of fact in which it normally realises itseif. The two 
things tend mutually to coincidence. Ownership 
strives to realise itself in possession, and possession 
endeavours to justify itself as ownership."* Histo- 
ricaly the fact of possession comes first, and 
the idea of ownership is subsequently developed. 
Where no prior proprietorship has been asserted, 
the occupant of a thing naturally becomes its 
owner, because everything of value may be the 
subject of exclusive enjoyment, and here nobody 
else can be shown to have a better right to such 
> enjoyment There is no ground for surprise 





ı * May it not rather be com- * Jenks, Law-& Pol., 188-190. 
to an earthwork, worth defen- * Salmond, Fur , 267. 
ing, whether or not the fortress of * Maine, of. ci? , 269. See art. *Pos- 
ownership lies behind it?" Holland, session and ownership’ (Thayer), 23 
Jur., 192 n. L.Q.R 
3 Ancient Law, 298. 
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therefore if, as Sir Frederick Pollock says, the 
Common Law of England regularly protects 
ownership only through possessory rights and 
remedies.’ 

I have tried to examine the import of the 
notion of possession at some length because 
without clear ideas upon this subject it will be 
difficult to follow the nature of the specific relief 
dealt with in the first chapter of the second part 
of Act I of 1877. There is no difficulty about 
a suit on title where the plaintiff seeks to eject 
the defendant, say, from certain land, because 
the said land belongs to, is the property of, the 
plaintiff, and the defendant is in wrongful pos- 
session of it. The question is one of title or 
ownership in this case, and if the plaintiff can 
establish that he is the owner and the defendant 
can not show a better title, the latter must go out. 
Such title is proved by evidence. There may, 
for instance, be a conveyance, or the plaintiff 
may be able to prove possession, acts of user 
extending over such a long period of time that 
all adverse claims are barred by the statute of 
limitations. Possession is primd facte evidence 
of ownership. For, as we have seen, possession 
in fact is the visible exercise of ownership, and, 
so long as it is not otherwise explained, it tends 
to show that the possessor is also the owner.” 
The presumption raised is rebuttable, but the 


strength of it is shown by the popular saying, 


possession. ts nine points of the law. 
It may not be out of place to note here | 
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a mine‘ or of the upper story of a house; The 
same principle would seem to apply to the case 
of projecting eaves, walls, bay-windows, and 
foundation stones. The dispossession of the 
owner from a part of his land may be small, 
but it is actual and permanent in its nature. 
The disseisor may not be personally present, 
but he has subjected the land to a purpose of 
his own to the exclusion of the owner. It 
has accordingly been held in New York that 
ejectment will lie for a telephone wire strung 
without right over the plaintiff's premises. e 
Since possession implies a right to possess, 
physical possession itself becomes a title or a 
root of title* Possession matures into title in 
course of time by prescription, and possession 
itself may bea title in. the eye of the law which 
requires to be superseded by a better one? 
"Actual possession," says Bentham, “isa title 
to property which precedes all others, and may 
hold the place of them. It will always be good 
against every man who has no other to oppose it.“ 
A finder of a lost jewel consequently may 
keep it against all but the rightful owner; by 
finding it he does not become the absolute proprie- 
tor, but he acquires such property therein as 
will be protected against a mere wrongdoer.’ 
Possession has a two-fold value, according to 
Jenkins, C. J.,—it is evidence of ownership, and i is 
itself the foundation of a right to possession." 
Sede tok, Nou e ee 
3 Butler v, Frontier Telephone * Theory of Legis., 158. 


Co., 186 N.Y., 486. Cf. 19 Harv. L.R. * Armory v. Delamirie [1722] E 
I Sm. L. C. 343; Pollock, Torts, — 3 


Pii, Fur., 85; Pollock & Wright, 355. mede Campbell, C. J.: D Ce NER 
, 22, “Long enjoyment is a wrongdoer —— is a title" om 
oats tals? Sumbhoolall "Collector 9 A. deel . W. Ry. Co. (1856] p 
Warde. [1859] 8 M. I. A. 40. Cf 5 El. & B. — — 
[1906] 9 O.C. 161. Aari Khardu v. Dhondi Natka Gë 
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Seisin may not be heritable, but the man who 
dies seised as of fee transmits a heritable right to 
his heir and thus seisin generates a_ heritable 
right." A possessory right has therefore been 
held to be both heritable and alienable.* 

But it seems necessary to emphasise, in view Fosssssory. n 
of some recent judicial Z7c/a, that possession alone of ejectment. 
is not sufficient in ejectment (as it is in trespass) 
to maintain the action? When a plaintiff sues 
to recover possession of some property and 
not merely damages for some interference with 
his possession, he has to prove his title to the 
property, to show, in fact, that he has a better 
right to be in possession of that property than the 
defendant. For the defendant holds the property, 
his possession raises in his favour a presumption j 
of ownership, and he cannot be disturbed till 
somebody else shows that he has a better title 
to the possession* So Patteson, J., said, 

“ Possession is primd facte evidence of title, and 
no other interest appearing in proof, evidence 
of seisin in fee. Similarly Mellor, J.: “The 
fact of possession is primd facte evidence of seisin 
in fee. The law gives credit to possession unless 
explained.” The principle is well explained 
by Messrs. Radcliffe and Miles: ‘‘ An action of 


— 


' 2 Pollock & Maitland, Zeg 61. fendant a good title against 
3 Asher v. Whitlock, [1865] 1 man who cannot show a good title." 


Q.B i. Perry v. Clissold [1907] Per Mansfield, C.J., Roed. Haldane v. NEL 
A |.C.73- Harvey [1769 ]4Burr. 2487, Cf. Arum- diii ce unm S 
* “Trespass isa possessory action, ugam v. d dp —— IE aie: * me 
founded merely on the possession, KR. 81, P. C.; EE 
and it is notatall necessary that Dhondi Natha [ SES Bom. ER s + r2 
the right should come in question," 96. Where plaintiff — i ; Er E 
Lambert v. Strocther, Willes, 221. — E E om EL AE 






Cf. Graham v. Peat [1801] 1 East, 
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ejectment is ex Zypot/es? brought against a person 
who is in possession of the land, and therefore 
prima facte seised of it. This of course is merely 
a legal presumption liable to be rebutted. But 
if the plaintiff comes into court and only proves 
that he once was also in possession of the land 
before the defendant, and zoting more, he only 
sets up a presumption against a presumption, 
and as the onus is upon him to prove his case 
he must fail. If, on the other hand, he goes 
further than mere proof of prior possession, and 
establishes that while he was peaceably in posses- 
sion the defendant came and ousted him, upon 
proof of that additional fact he is entitled to suc- 
ceed if the defendant does not show title. For the 
defendant’s possession in that case is a possession 
obtained 77, and it could never be permitted that 
a person by merely doing a tortious act and 
forcibly ejecting another who is peaceably in pos- 
session should be allowed to improve his position 
at the expense of the person whom he has wronged, 
and shift the onus of proof from himself to the 
previous possessor." 

The proposition therefore that possession is 
good against all the world except the person 
who can show a good title’ is to be applied 
with some qualifications in an action for ejectment. 
The authorities seem to establish that prior pos- 
session avails a party only in three cases: (7) 
when he is in possession and seeks as a defendant 
to resist a claimant who cannot show a better 
title, (77) when he is in possession and upon 





! Cases on Torts, 283, citing Cole 
on Ejectment, 212-3, and Browne 
v. Dawson, [1840]12 A.& E.6 24. Cf. 
Dadabhai v. Sub- Collector of. Broach 

1870] 7 Bom. H. C., A. C. 82, 
* Shi Goval v. Aisha. [1906] 3A. 


L. J. R. 775 (Knox, J.) 

* Asher v. Whitlock, supra, per 
Cockburn, C. J. 

* ‘Possessio contra omnes valet 
praeter eum cui jus sit possessionis", 
Lofft, Maxims, no. 265. i 
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the ground of such possession seeks some relief, 
e.g., an injunction’ or a decree for partition ;* 
and (zzz) when while in possession he has been 
wrongfully ousted by a trespasser and seeks to 
recover possession from the wrong-doer?. The 
title conferred by possession is (apart from the 
statute of limitation) a title only against wrong- 
doers.’ " When the statute converts twenty 
years’ wrongful possession into a right," said 
Romilly, M.R., “ it requires that that fulllength of 
time should have elapsed, asa condition, before 
such conversion. If I could allow eighteen years 
and a half to constitute such a right, why could 
I not allow a shorter space of time to perform 
the same office d And if I did so, I should in effect 
repeal the statute." 5 But “any possession,” 
remarked Kenyon, C.J., “is a legal possession 
against a wrong-doer."^ Where of two claimants 
neither appears to be in actual possession, the 
person who has the title will be held to be in 
possession, for possession follows the title.” 
But if neither has title, it would seem, says 
Bigelow, that the one who first entered, if his 
possession were continuous, would be entitled 
to the possession as against the other. 
Possession relied on as evidence of title must 
be continuous in itself; a claimant can not 
tack together successive occupations,  how- 





* Ismail Arif v. Mahomed Ghous Goltnd Prasad v. Mohan Lal [ 1901 Za 


[1893] 20 Cal., 834, P C All. 157; Paklwan Singh v. Ham 
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All. 51, P.C. * Pollock & Wright, op cit., 
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ever, peaceable, which are not connected as of 
right.’ 

The law upon this point was very well explain- 
ed in the Indian case of Kaya Enaetoollah Chow- 
dhry v. Kishen Soondur Surma’ D. Mitter, J., ina 
luminous judgment pointed out that throughout the 
whole system of our laws a constant solicitude to 
widen the distinction between legal and illegal dis- 
possession, and to discourage the latter as much as 
possible, was to be found. He also showed that to 
permit a mere wrong-doer to take any advantage 
of his position as a defendant in the cause, when 
that position had been acquired by illegal means, 
would be tantamount to holding out a premium in 
favour of wrong and violence. Proof of prior pos- 
session in actions of ejectment raised a presumption 
of title, and adverse possession for any period suff- 
cient under the Limitation Act would be itself a title, 
even against the rightful owner himself. As againsta 
mere wrong-doer prior possession, however short, is 
itself a title. The illegal dispossession of the plain- 
tiff being established, the wrong-doer defendant 
should be called upon to prove his title. “If 
he fails to do it, the plaintiff is entitled to a decree; 
if, on the other hand, he succeeds, the plaintiff 
should then, and wo? ?:// then, be called upon to 
prove a better title.” 

Upon principle and authority, therefore, in 
the case of a wrongful ouster a plaintiff is entitled 
to succeed upon the strength merely of previous 
possession, if the defendant fails to prove a better 
title. And this would be so where neither party 
can prove a title, but the plaintiff proves anterior 
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possession. It has, however, been sometimes 
thought that the law in British India has been 
made different by the legislature. Section 15 of 
the Indian Limitation Act of 1859° provided as 
follows :— 


“If any person shall, without his consent, have 
been dispossessed of any immovable property 
otherwise than by due course of law, such person or 
any person claiming through him, shall, in a suit 
brought to recover possession of such property, 
be entitled to recover possession thereof, notwith- 
standing any other title that may be set up in 
such suit, provided that the suit is brought within 
six months from the date of such dispossession." 


This has now been replaced by section 9 of 
the Specific Relief Act, which runs thus :— 


"If any person is dispossessed without his 
consent of immovable property otherwise than 
in due course of law, he or any person claiming 
through him may, by suit? recover possession 
thereof, notwithstanding any other title that may 
be set up in such suit. 


Nothing in this section shall bar any person 
from suing to establish his title to such property 
and to recover possession thereof." 


Now learned judges have thought that since 
the law in India has fixed a period of limitation 
within which a party may recover possession 


without proof of title, if he allow that period to x 
elapse, he must prove his title, and mere anterior — — 
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possession would not avail him? But as D. ~ 
Mitter, J., pointed out, the section? “does — 
not say that a person illegally dispossessed — - 
shall not be entitled to recover, notwithstand- 7 
ing that the defendant has failed to prove any — 
other title, if the suit has not been brought - 
within six months from the date of disposses- 
Son. " Possession in law, as we have seen, is | 
a substantive right or interest which exists and 

has legal incidents and advantages apart from the 

true owner's title.* 

Does section 9 of Act I of 1877 then, or its 
predecessor, section 15 of Act XIV of 1859, take 
away any remedy available to a person previously 
in peaceable possession? In order to answer 
this question, upon which there has been no little 
conflict of authority, it is necessary to exa- 
mine the nature of the relief which the above 

| Lakshmibai v. Vithal Ram- 3C. W. N, 158; Nisa Chand Gaita 
chandra, [1872] 9 Bom. H. C. R. 53 v. Kanchiram Bagani, [1899] 26 À 
(Westropp, C. J). See also Dada- Cal. 579; Faslar Rahman v. 
bhai Narsidas v. Sué-Collector of Raj Chunder Erud SES 
Breach, [1870] 7 Bom. H. C.R. A W.N., 234. The following cases 
C., 82, 86(Melvill,J.); Kawa Manji v. (besides those cited in s. 2, p. 66) 
Khowaz Nussio [1879] 5 C. L, R, give or support a negative answer : e 
278, 282(Prinsep, J.) ; Wak Ahmad Dabyee Sahoo v. Tumeezooddeen,[ 1888 : 
Khan v. Ajudhia Kandu [1891] 13 10W. R.102;Mohasbeer Pershad Sing 
All., $37, 540 (Mahmood, J ). v Mohaóeer Singh, [1881] 7 Cal. 591 ; 

3 Act XIV of 1859, s. 15. Pemraj v. Narayan [1882] 6 Bom., vd 

3 Enmaetoollah v. Kishen Soondur 215, F. B.; Krishnarao v. Vasudeb x 


[1867] 8 W. R., 386, 389. 

* Pollock & Wright, Pos, 19. 
Mustapha SaÁe) v. Santha Pillai 
[1899] 23 Mad., 179. ; 

5 The question has been ans- 
wered in the affirmative in the 
following cases (besides those cited 
in n. I above): Rassonada v. 
Sitharama [1864] 2 Mad H.C. R., 
171; Kunh: Komapen v. Changara, 
ibid,313;Er/aza Hossein v.Bany Mis- 
try [1882] 9 Cal. 130; Deli Churn 
Boido v. mui rige id 5 e: 

;Purm r Chowdhry v.Brijo 
Chowedhry 1889) 17Cal. 256 ;Sáama 
Churn Roy v. Abdul Kabeer [1898] 
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Apayi, [1884] 8 Bom , 371; Wali Ah- 
mad Khan v Ajudia Kandu, [1891] 
13 All. 537 ; Ismail Arif v. Mahomed 
Ghous [1893] 20 Cal. 834, P. C.; 
Krishnacharya v. Lingawa, [1895] 20 
Bom., 270 ; Gangaram wv. Secretary of 
State, ibid, 798; Hanmantrav v. Secy. 
of State [1900]25 Bom. 287; Mustap 
Saheb v. Santa Pillai, [| 1899]23 Mad, 
179; Narayana v. Dharmac£ar[ 1901] 
26 Mad. 514 ; Rajaram v. Nanchand, ` 
[1903] 5 Bom. L.R., 225; Abdul ~~ 
Hamid v, Sarbuland [1902] P R., no, 
78; Wa Tha v. Pe Hlaw [1905] 3 L. B. 
R. 27. Cf. also Tamizuddin v. ` 
Ashrub Ali [1904] 31 Cal. 
















Ch 
a 


ee TO 
CENTRAL LIBRARY 


SUIT ON POSSESSORY TITLE. 69 


statutory enactment provides for. A person who 
has been dispossessed may recover possession if 
he institutes his suit within a certain period, 
notwithstanding any other title that may be set up 
in such suit. Here we have then the very apo- 
theosis of possession. No matter how good the 
title of the dispossessor, the person previously in 
possession is entitled to be restored to pos- 
session if he is prompt in coming into Court. 
The Court will try no question of title, it will 
simply determine two questions of fact, viz., first, 
who was formerly in possession, and,secondly, whe- 
ther he was dispossessed within six months from 
the date of the institution of the suit. If the Court 
finds these facts in favour of the plaintiff, it must 
decree his claim for ejectment of the defendant, 
even though it be patent to the Court that the 
defendant is the owner of the immovable pro- 
perty in dispute and the plaintiff has no title 
thereto. We will presently examine the nature 
and scope of this form of specific relief further, 
but our analysis sô far has made one thing plain, 
viz., that this is a very different sort of action 
from that we were previously considering. Where 
a plaintiff sues for ejectment and only proves 
anterior possession, ordinarily it is open to the 
defendant to prove a good title in himself or another, 
and, if he succeeds in doing so, the presumption in 
favour of the plaintiff (embodied in the rule that 
possession is prima facte evidence of title) is dis- 
placed, and the plaintiff's suit fails. But if he 
brings his suit within six months of the date of 


his dispossession and proves that he was pre- — 


viously in peaceable possession, the defendant 
is not allowed to prove any title but must go out. 
Section 9 of the Specific Relief Act therefore 


is a piece of special legislation designed to confer ` 





a unique advantage upon possessors who. 
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promptly. They are protected from all defences 
based on title." The section therefore was 
intended, in the words of Holloway and Innes, 
IL. “not to abridge any rights possessed by a 
plaintiff, but to give him the right, if dispossessed 
otherwise than by due course of law, to have his 


on which he holds, and that which the dispos- 
sessor asserts." There is no reason therefore 
to think that the remedy provided by section 9 
has the effect of doing away with the English 
rule above referred to, viz., that possession is 
prima facie evidence of title? In fact, the 
rule has been embodied in a way in section 110, 
Evidence Act, and the first proviso to section 9 
shows clearly that it provides for a summary 
process which does not debar any person from 
suing to establish his title to the property in dis- 
pute. Such title may also be possessory, which 
is good against all who cannot prove a better 
title. This probably explains (he dictum of the 
Calcutta High Court, of which fhe Judicial Com- 
— mittee approved in Wisev. Ameerunnissa Khatoon :* 
A-eamiss But lands to which he (the plaintiff) is unable 
to make out a title cannot be recovered on the 
ground of previous possession merely, except in 
a suit under section 15 of Act XIV of 1895, which 
must be brought within six months from the time 
of dispossession."  Fortheir lordships said in a 
previous passage, “If the plaintiffs had wished 










' The section gives a oem 314. Narayana v. Dharmachar 
remedy to the party illegally dispos- [1902] 26 Mad. 514 d 
sessed the dispossessor * Per Garth, C. J, Mohabeer ` - 
of the a better Pershady. Mo&aóeer —* [painia ; 2 

title to the land in Khajah Cal. 5 n 593. Cf. Lachho v. » o 

Soondur Seat [ri 7] 12 All. 46. —— 
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to contend that the defendants had been wrong- 
fully put in possession, and that the plaintiffs were 
entitled to recover on the strength of their pre- 
vious possession without entering into a question 
of title at all, they ought to have brought their 
action within six months under section 15 of Act 
XIV of 1895." This only means that if a plain- 
tiff seeks to take advantage of this special pro- 
vision, he must strictly comply with the require- 
ments of the section. The validity of what has 
been loosely termed a possessory title, and which 
has been affirmed in England in cases like Asher 
v. Whitlock, was distinctly recognised by the 
Privy Council in the later cases of Sundar v. 
Paróat? and Zsmai? Arif v. Mahomed 
GAous.? 
Section 9 of the Specific Relief Act is a spe- 
cial provision which is based upon the old Eng- 
lish writ of novel disseisin, which in its turn Writ of navel 
seems to have been founded on the interdictum "zz ` 
de vi of the civil lawyers of Rome.* The policy 
of the law has always been to discourage people 
from taking the law into their own Bande If 
therefore A wrongfully dispossessed B, B could 
recover the property on the ground of previous 
possession alone by an interdict wade vz, provided paie 
he put forward his claim within one year from the “rde vi. 
date of dispossession. If he failed to avail him- _ — 
self of this special summary remedy, however, he . . — 
had to bring an action for the property and = 
make out his title. It appears that "En BE odes 












* [1889] 12 All. er 

* [1893] 20 Cal, 834. See the 
question dis in 4C, WN. 
eclxxii, ecxeii ; 6 C. W. N. ix; also ` 
Collett, 81-92; 20, 9: — M 
Nimar . Goin 21 Cal. 244. — z 


? Lë I Q B.1., Rad. & M. 277. 
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Jilustration. 

A contracts to grant B an under-lease of property held by 
A under C, and that he will apply to € for a license necessary to the 
validity of the under-lease, and that, if the license is not procured, 
A will pay B Rs. 10,000. A refuses to apply for the license and 
offers to pay D the Rs. 10,000. B is nevertheless entitled to have 
the contract specifically enforced if C consents to give the license, 

Similar Law—taken from the New York Code, 
s. 1892. Cf. LC.A, s. 74, the Indian law makes no 
distinction between penalty and /iguidated damages. 

Principle—An agreement may be to do a certain 
act or pay a sum of money, or to do a certain act with 
a sum specified as payable in the event of default to 
secure the performanee of this very act. A Court of 
equity looks at the substance, and not the form, of the 
agreement and generally leans against the construction 
that it is of an a//ernative nature. Ante, 146-9 ; 2 Story, 
Eg., s.715; 2 Wh. & T., 259. Alternative contracts 
are not within the scope of this section. 

otherwise proper—consider specially ss. 21, 
22, post. Hukan v. Nikka, [1908] P.R., no. 15 (contract 
to sell land). 

sum be named-Where defendant agreed to 
serve a railway company exclusively for four years 
under a penalty of £100, he was restrained by injunc- 
tion from taking other service, Madras Ry. Co. v. Rust, 
[1890] r4 Mad., 18. 

Ill Long v. Bowring, [1864] 33 Beav., 585. 


(6) Contracts which cannot be specifically 
enforced. 


21. The following contracts cannot be speci- 
fically enforced — 

(a) a contract for the non-performance of 
which compensation in money is an adequate 
relief ; 

Zllustrations to (9) — 


(i) A contracts to sell, and B contracts to buy, a lakh of rupees 
in the four per cent. loan of the Governmerit of India : 


(ii) A contracts to sell, and B contracts to buy, 4o chests of 
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“The plain object is to discourage proceedings 
calculated to lead to serious breaches of the peace 
and to provide against the person who has taken 
the law into his own hands deriving any benefit 
from the process.” 

We will not go into the philosophical question 
here whether the protection of possession is pro- 
tection of the person, ° or of property, ? or whether 
possession as such deserves protection, the theory 
of law being that he who possesses has by the 
mere fact of his possession more right in the 
thing than the non-possessor has. It is enough 
for our present purposes to recognise that the 
possessory action was invented with the object of 
providing a special and speedy remedy to a person 
who has been forcibly dispossessed of immoveable 
property against his will and consent. It places 
even a rightful owner “in the same predicament 
asa mere wrong-doer when the act of illegal 
dispossession has emanated from him.” 

Another object why the legislature enacted this 
special provision has been thus stated by Phear, J.: 
“A person turned out of possession by a stranger, 
and in invoking the assistance of a Court of law, 
would come into Court seeking to eject one who 


! Kunhiv. Changarachan[1865]2 both medieval and modern, seems to 


Mad. H.C R , 313.314. Krisāánarav accept to the full the theory that —— 
v. Vasudee [1884] 8 Bom , 371. every title to land has its root in 
* Per Denman, C.J, “These seisin, and the title which has its ` 
rights of action are given in respect root in the oldest seisin is the best ` ` 
_ of the immediate an esent viola- title. NE neg 


of rights of property. are an 
extension DE ba) romeli which 
rson.”” 1 


&W. aith [1868] 9 W. 
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has possession, and therefore, by the general rules 
of procedure, the burden would be placed upon him 
to prove a prima facie title, before the defendant — 
would be called upon :* whereas, had it not been | 
for the high-handed act of violence, which had 
turned the plaintiff out of possession, the defendant 
could not have obtained the land in question, 
except, upon the same condition, viz., of discharg- 
ing the onus of showing a prima facie title; 
and we imagine that the Legislature considered 
it advisable to do away with the opportunity thus 
lying open to powerful persons of shifting by wrong- 
ful act, the burden of proof from their shoulders 
to those of persons less able to support it." 
"m By reason of the introduction of improved 
forms of procedure and less rigid rules of evi- 
dence in England, the necessity for writs of 
assize has probably disappeared? They were 
finally abolished by 3 and 4 Will. IV, c. 27, sec. 36, 
and the law is now well settled that so long as 
the rightful owner makes his entry "in a peace- — — 
able and easy manner," he cannot be treated as a 
trespasser, and the person previously in posses- — 
sion without title must vacate.* - 
| will now proceed to consider the nature of - 
the possessory action recognised by the statute — — 
law of India. 
This is an action to recover possession of 
action in — immoveable property which may be maintained by ` 
"M any person who has been dispossessed of the same 
(i) without his consent and (ii) otherwise than in ` 
due course of law. The plaintiff therefore may — 
be any person who was in possession and has ~~ 













r 
E 





* And this would be so even  CAingarachan[1865] 2 Mad. H.C Ry 
where the suit is only for a decla- 313 Cf 2 Pollock & Maitland, Hist, 
ration of title, Rassonada v. Sitha- — 47 ; Salmond, Jur., 271. e 
rama [1864] 2 Mad H.C.R, 171. s Sa d,Jur.270-89. eee 

by Sein v. Adoo * Taylor v, Cole [1789] 3 T.R., 293 
Shaikh [1868] 9 W,R.,603. Kunkiv. 1 Sm. L.C., 13z3. 
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been dispossessed. There is no question of owner- 
ship, but there must have been such possession as 
the law recognises. A wrong-doer by commit-  Phintiff in 
ting an act of trespass to-day cannot tomorrow possession. 
maintain a possessory action, if he is in the mean- 
time turned out. The reason is that the wrong- 
doer never acquires juridical or juristic posses- 
sion of the property. His possession is not ac- 
quiesced in by the real possessor, any acts of 
dominion on his part therefore cannot be regarded 
as exclusive. | As Bramwell, L. J., pointed out 
in Leigh v. Jack ‘‘Acts of user are not enough 
to take the soil out of the plaintiff and vest it 
in the defendant; in order to defeat a title 
by dispossessing the former owner acts must 
be done which are inconsistent with his enjoy- 
ment of the soil for the purposes for which he 
intended to use it." Dispossession therefore is 
constituted by ‘positive acts which can be e 
referred only to the intention of acquiring ex- 
clusive Control" Under the Civil Law of 
Rome a plaintiff could not obtain the interdict 
unde vt unless he had a juridical possession, z.e., 
one founded in right and obtained ` without 
force, stealth orlicense. And it was held with 
reference to section 15, Act XIV of 1859, that 
the law in India was not different. The plain- 















' Per Denman, C J.: “A mere [1902] 27 Cal., 943, P C. ; Vithaldas ee 
trespasser cannot by the very act v. Secretary of State [1901] 26 = — 
of trespass, immediately and with- Bom., 416. — = € CE 
out acquiescence, give himself what * Pollock & Wright, Pos, ERIT. 
the law understands by possession 85. BEN poco 
against the person whom he ejects, * Dadathai arsidaş v. Sub- —— | 
and drive him to produce his title, Collector of Broach [1870]7 Bom. H. 
if he can without delay reinstate C. R, A C, 82, 87; also Virjivau- — 
himself in his former possession." das thomed Ali | 
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tiff therefore must prove possession, f. e, a 
certain relation to the thing of which the use 
or enjoyment isin question," and this must be ~ 
a juridical or legal possession against the de- 
fendant. But "legal possession," as Sir F. 
Pollock points out, ''does not necessarily coin- . — 
cide either with actual physical control or the 


present power thereof (the ‘detention’ of Conti- —— 
nental terminology), or with the right to possess 2 
(constantly calle ed ' property’ in our books), and it. - 


need not have a rightful origin," 5 But "physical 
control or occupation is prima facte evidence 
that the hoider is in exercise (on his own behalf 
or on that of another) of an actual legal posses- 
sion, and then, if the contrary does not appear, 
the incidents of legal possession follow."* Juristic 
possession ( sus possesstonts) has been said not to 
depend on a legal title to possess (jus posstdendt) 
like ownership, but simply on the fact of a man's 
having actual control of a thing with the intention 
of maintaining it5 The only question of title, if í 
it is one, that comes in issue, therefore, in a posses- — — 
sory action is as to the nature of the plantiff s ante- : 
rior possession.” Mere custody will not do, as in — 
the case of a son occupying a room in his father's ; 
house” But if there was possession, which the — 
law regards as such, that is sufficient, and, as we i 
have seen, possession may be either physical 
or constructive, direct or mediate. Upon principle 
therefore there is no reason to limit the section 
to those cases only where “physical possession” $ 








thatthe possession ofa tenant of land 3 Torts, 328. 
holding on after the expiry of his ! [bid. 354. 
term was a juridical possession, * Poste, Gaius, 610. 


summary remedy in the event of for- dur MET 8 W.R.,386,390. -- sae 

ritto Lal v. Rajendro [15g KL 
22 Cal, 562. In such a pgs ; 
— father must sue. Be 
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has been disturbed by force. “Ilf any one 
possesses a thing as usufructuary, pledgee, tenant, _ 
borrower, or depositee, or in any similar capacity ‘Constructive 

by virtue of which he is entitled or bound with : 
respect to some other person to keep possession 

of the thing for a limited. time, then that other 

person has possession of it also." The Cal- 

cutta High Court, however, held in Zarini 

Mohun Mosumdar v. Gunga Prosad? that where 

A's tenants were persuaded by B to attorn 

to C and discontinue paying their rents to A, 

the latter could not proceed under section 9; 

and has reaffirmed the same view in a more 

recent case? A similar doctrine seems to 

have found favour in the Central Provinces* 

and Oudh. But in the eye of the law the 

possession of the landlord is the possession of 

the tenant, and vice versa ;^ so also the posses- 

sion of a mortgagee is the possession of his e 
mortgagor.’ One possesses for the other, who 

possesses through him.” Where, therefore, there 

is no conflict of interest between, say, a landlord 

and a tenant, either may sue, the tenant on his 

possessory right, the landlord for an injury 

to the reversion.? Where, therefore, a tenant in 

possession was dispossessed, immediately befere | 
his tenancy terminated, by the wrongful act of a T 
third party, the Madras High Court held that the 
landlord could maintain a suit under section 9.'? 
Where tenants are in actual possession the right ` 












! German Civil — ss. 868- * Grish Chunder — a ae 
871, cited Salmond, Fur., ed. i, 308 Chunter, [1870] 13 WR. m Sr E 
—— 14 Cal, 649. Cf. Fadu 7? Inayat Husen v. Ali He — 
v. Gour Mohun Fhala [1892] | £d cu 
— ] 6 c. 
v. Helim [1 
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to collect rents from them may be restored to the 
landlord by directing the tenants to pay rent as 
heretofore to the landlord and not to his rival 
claimant, until the latter dispossesses the former 
in due course of law.’ 

Possession of immoveable property must 
necessarily consist of a more or less discontinuous 
but exclusive series of acts of dominion,’ and acts 
of ownership exercised over part of the property 
may be evidence of possession over the whole. 
“ What amounts to a sufficient occupation must 
depend upon the nature of the soil, and the uses to 
which itis to be applied."* For instance, “if 
there were an inclosed field, anda man had turned 
his cattle into it, and had locked the gate, he 
might well claim to have a de facto possession of 
the whole field; but if there were an uninclosed 
common of a mile in length, and he turned one 
horse on one end of the common, he could not 
be said to have a de facto possession of the whole 
length of the common.'5 The dispossession 
therefore against which redress is sought under 
section 9 need not in every case be ¢ofa/. Where 
consequently the plaintiff had been only partially 
disturbed, and the trespasser acquired a joint 
possession with him, the latter was held com- 
petent to sue." 

The dispossession next must be contrary to 





! Innasi v. Steagnana, (1894) 5 
M. LR. 95 (M. Aiyar, IA 

3 Pollock A Wright, Pos., 
30. Cf Lord Advocate v. Lord Blan- 
tyre, (1879] 4 A.C., 770; J/shan 
Chunder v. Ram e ri I ved * 
R ,79; Jagabandhu v. Dinabandhu, 
t 1868) 2B.L.R., Ap , 30 ; Sivrasusra- 
ze Secretary of State [1885] 9 


$ ze Williams, [1837] 2 M. 





& 26 ; Lord Adexate v. Young 
(1887 12 A.C., Cf. Pudar Bin- 
v. Mohesh C Sen, [1873] 


20 W. R., 183 ; Sivasuéramanya v. 
Secretary of State [1884-5] 9 Mad., 
285 ; /géal Husen v. Nand Kishore 


[1902] 24 All, 294 (possession 

of SE I 
' Cook v. Rider, 16 Pick, 186, "A 
187 (Mass.) K “3 
` Per Bramwell, L.], Coverdale Es 


v. -Charlton (1878) 4 Q.B.D, Leem 
Cf. Dartmouth v. Spittle [1871] 19 ` 
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Chetti, [1881]3 Mad., 250; Omar Chand 
v. Nawab Nazim [1869] 11 W.R. 229. I. 
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the wishes of the person dispossessed’ and other- 
wise than in “ due course of law." This last ex- 
pression means the regular, normal process and “Pue course 
effect of the law operating on a matter which has cs 
been laid before it for adjudication.” Where there- 
fore a landlord ejects a ryot of his own authority, 
without the intervention of a Court of law or of 
the Collector, the rot, evenif he isa tenant on 
sufferance, holding over after expiry of the term 
of his lease, can recover possession by a summary 
action without reference to the title of the landlord 
or his representative to eject him? But it is not 
necessary that the ejectment should have been 
effected by the exercise of actual physical force. 

The dispossession complained of must be from “Immoveable 
*immoveable property." There is no definition of Property- 
this expression in either the Specific Relief Act or 
the Contract Act ; consequently, unless there be . 
something repugnant in the subject or the 
context, the definition in the General Clauses Act 
may be referred to. This runs thus: “ [Immove- 
able property shall include land, benefits to arise 
out of land, and things attached to the earth, or 
permanently fastened to anything attached to the 
earth" This definition clearly includes property 
both tangible or corporeal and intangible or in- 
corporeal. The question has been debated whether 
the possessory action contemplated by section 9 










may be maintained in respect of incorporeal or - EM 
intangible property, z.e., rights which arise out of | SS 
corporeal or tangible property, "benefits to arise E ` 


' Baldeo Das v. Mangni Ram [1868] 9 W. E "d 
Ha 20 A.W.N. 7 (plaintiff had Haradan [1868] 


imself let defendant into posses- bati ser ses da £ 
sion, but latter had subsequently mF whichis apparently Pc 
done acts indicating intention upon this point by ` amizuddin s Yos 
interfere with plainti E Ashrub Ak [1904] 31 Ca 
* Rudrappa e B.); Kuldip eo^ A 
E ZG, Arbuthnot & Co. [1 
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out of land” (to adopt the words of the legislature). 
Such a right or benefit Can not, strictly speaking, 
be the subject of possession. A right is confer- 
red by law and removed by law. The exercise of 
such a right may be obstructed, but that entails” 
no divestiture of the right, and there is no dispos- 
session properly so called. The right remains in 
the person in whose favour it has been created by 

the law, and when the obstruction has been removed 

or enjoined, he becomes free to exercise the right 
again. If there has been an injury to an incor- 
poreal right, therefore, the proper remedy seems 

to be aninjunction, as also damages for trespass, 

and not delivery of possession. The specific 
relief contemplated by section 5 (a) of Act 1l of - 
1877 is "by taking possession of certain property 
and delivering it to a claimant.” These words 
are wholly inapplicable to the case of an incor- 
poreal right. There seems therefore great force 
in the following observations of Petheram, 'C.]. : 
“The whole of section 9 is repugnant to the idea 
that immoveable property in that section includes 
an incorporeal right, such as a right of fishing ` 
in waters belonging to another. It is I think ap- — 
parent from the section itself read as a whole, 
that the immoveable property, intended to be 
dealt with by it, is something of which actual 
physical possession can be given and taken, in 
other words, some piece of land or something 
permanently attached to the land, and that the 
words as they appear in the section cannot include 
an incorporeal right, which must always remain 
in the possession of its owner, though he may for 
any reason be prevented from exercising it." 
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Sha/la [1892] 19Cal., $44, 547. Cf. or rents, held not tobe immove- : 
Fuelur R m v. Krishna Prasad, able property). EC 
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In the case, from one of the judgments in 
which the above quotation is taken, the dispute *#d Jħala 
related to a right of fishing in a #/d/ the soil of žan 7Aala. 
which did not belong to the plaintiff. In a pre- 
vious case' it had been held that since the plain- 
tiff had no right in the land nor possession of the 
land, section 9 did not apply to such a right. The 
matter was thereupon referred to the Full Bench 
and the majority, consisting of Petheram, C. J., 
Ghose and O’Kinealy, JJ., confirmed this 
view. Pigot and Prinsep, JJ., dissented. The 
question is exhaustively discussed in the several 
judgments. The minority seems to have been 
much impressed by the fact that the quali- 
fication “tangible " of “ immoveable property ” 
was not to be found in section 9, though it 
was to be found in section 145 of the Code of 
Criminal Procedure, 1882. Taking this.to be a 
deliberate omission on the part of the Legislature, 
the Bombay High Court also held a right of fish- 
ing to be “immoveable property" within the mean- 
ing of section o" and the Madras High Court came 
to asimilar conclusion in respect of a right of ferry. 
Sargent, C. J., observed in the former case, “A 
man is said to bein possession of a right, when he 
can exercise it, and he recovers possession of an 
incorporeal right, when the obstruction which in- c 
terfered with it is removed.”* But in a later case * = — 
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the Bombay High Court has held that mere ease- 
ments are not “immoveable property" within the 
meaning of section oO: 

A common right, [ may note in passing, can 
not be the -exclusive property of any individual 
member of the community to which the right be- 
longs, and so no question in respect thereof can 
arise under section 9.’ 

The result then is that where a plaintiff proves 
that he had juridical possession of immoveable 
property capable of possession, and was wrong- 
fully dispossessed of the same within six months 
of the date of the institution of the suit, he is 
entitled to recover possession of the land, with 
crops growing thereon, if any,’ and also costs of 
the suit.* If he dies within the six months, his heir 
or representative may bring the suit. It will 
not avail the defendant to plead that he was 
acting as merely the agent of a third person,‘ or 
that the plaintiff's anterior possession had been 
obtained by fraud,’ or that the property in dispute 
formed part of a larger area which belonged to 
him,® or that a Magistrate had made an award in 
his favour under section 145, Criminal Procedure 
Code, or that a Mamlatdar in the Bombay Presi- 


lib. rr, tit. I, 1-2. 

* Shirajdee Pramanick v, Emam 
Buksh [1870] 13 W.R., 104. 

3 Radhakristo Chaklanuvis v, Kalee 


! Man v. Yewanram [1899] 
23 Bom, 673. Cf. Haro Dyal v. 
Kristo Govind [1872] 17 W.R , 70 
(right of way). The question is 
well discussed by Nelson, S. R. A., 


Prosunno Roy [1871] 15 W.R., 268. 
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102-6. Under the Common Law 
of England the convenient remedy 
of the assize of novel disseisin was 
allowed in the case of several incor- 
poreal rights over real estate where 
they admitted of exclusive enjoy- 
«ment. But this was only an artifi- 
cial extension of the idea of posses- 

nds of analogy. 
right, Pos, 35, 36, 


` Baban Mayacha v. Nagu Shra- 
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Tilak Chandra Dass v. Fatik [1890] 
25 Cal., 803. 

* Nritto v. Rajendro [1895] 22 
Cal., 562. 
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Lie 11 W.R. 229. 
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20 W.R., 12, The object of s. 9 is to 
restore possession, that of s, 145 to 
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dency had given hima decree." Evenin aclaim case 
under section 331 of the Code of Civil Procedure, 
which arises in execution of a decree under section 
9 of the Specific Relief Act, no question of title 
can apparently be raised or enquired into,’ though 
the proceedings are in the nature of a fresh suit.? 
The plaintiff is not, however, entitled to an injunc- — Ijunction. 
tion in a summary action like this ; nor can the 
decree direct that the defendant should, e.g., pay 
the costs of removing huts and filling up excava- 
tions. Even mesne profits must be separately  ,, 

$ : esne pro- 
sued for, though, no doubt, in such separate suit fts 
the plaintiff may rely upon the decree in the pos- 
sessory suit as prima facie evidence of his title. 
But the defendant will not be precluded in this 
suit from proving a better title in himself. A 
decree in a possessory suit has thus the effect of Burden of 
shifting the onus of proof, and if the defendant eim 
brings a regular suit to establish his title, he has 
to allege and prove possession on his own part 
and dispossession by the plaintiff. 

But thereis no res judicata by reason of the  Finality of 
order under section 9. An order or decree made der. 
under section gis final in the sense that no appeal 
lies against it to a superior tribunal? nor may 
such an order or decree be reviewed? But this does Bo. 










maintain in possession. Nagappa * Radha Churn v. Zumuroonissa 
v Badrudin [1901] 26 Bom, 353, Hes 11 W. R., 83. Cf. Jiaul/ah 
358. As to these two sections see v. Inu Khan [1896] 24 Cul; CE 
ihe Lolit v. Surja [1901] 28 Cal, 693; Sheo Kumar v. Narain Das oe u 


709, 715. An order for possession 1902 AIL, Sot. i EN 
under s 145, Cr. PC., — no : g la? i "s . — 


title, Dinomomi wv. Brojo Mohini 
(1901) 29 —— Cal, 187, P C. 

handra v. Narsinhacharya 
[1899] 2 strat. BEA F. B, where 


— r AR 595] 22 V 
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22 Cal, 830 : 
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not mean that there may not be a rehearing under 
section 108, Code of Civil Procedure, where there 
has been no determination of the claim advanced,' 
or revision by the High Court under section 622, 
where jurisdiction has been shirked.? The remedy 
of the aggrieved party is a regular title.suit. But 
this summary remedy is not available against the 
Government. 

A point of procedural law of some importance 
is—whether in a suit for ejectment based on the 
plaintiff's title, if proof of title fails, a decree 
may be made in his favour, in the event of his being 
able to prove possession within six months as re- 
quired bv section 9. There are some old cases in 
the Allahabad Court, in which it was roundly de- 
clared that to a suit to establish a title section 9 
had no application. * But ina later case stress was 
laid upon the “ most salutary object" which the first 
paragraph of that section had in view, and the 
Court ruled that effect should be given to it even 
where the claim was for damages and for establish- 
ment of title,? and the pleading of the right given 
by the section was an after-thought.^ The Madras 
High Court, however, has differed, and not without 
reason. To regard a suit partly as under section 
9 of the Specific Relief Act and partly as based on 
the plaintiff's title, can but lead to inconvenience 
and inconsistency, inasmuch as no question as 
to title can be raised on either side in a possessory 
suit under the statute.’ 


| Anthony v. Dupont [1881] 4 89. 


Mad., 217. * Ram Harakh v. Sheodihal [1893] 
s Rudrappa v. Narsingrao [1904] 15 All, 384. 
29 Bom., 213 © Mousi v. Kashi [1897] 17 A. 


s "No suit ae this section shall W.N, 145. 


be — t against the Govern- 7 Ramasami v. Paraman 1901] » x 
ment," S.RA A? E 


» $. 9, para. 3. 25 Mad., 448. Distinguish Radha 
Wajid Ak v. —— esti Način [1870] 5 B. L.R., 708, — 


AA. W.N., 39; F. B.; Hanmantrav v. Se. of State — = 


— Rai Ga 9 A. W N, [1900] 25 Bom., 287. 
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So far | have been discussing suits for the 
recovery of possession of immoveable property. 
But moveable property’ may also be tortiously 
transferred or detained. Where the possession 
of the particular article of moveable property in 
question has been wrongfully transferred from the 
claimant, who is entitled to its immediate posses- 
sion, and the person who has possession or control 
of it is not the owner, he may be compelled to 
restore it to the claimant.* The transfer must be 
wrongful, that is, by an offence or fraud, so that no 
property passes. If the transfer be under a contract 
which is only voidable, then the plaintiff has to 
proceed under the ordinary law of contract? This 
is a relief analogous to that dealt with in section 
9, with this distinction that the defendant may 
prove his title and defeat the plaintiff's claim. 


But this is not the only instance where a person . 


entitled to immediate possession of a moveable is 
allowed to recover it in spectre. In the case of a 
wrongful detention, an adverse holding by another, 
if the goods are recoverable, such a person may sue 
for them.* The technical name of this action in 
England was Definue. Itisin substance and form 
an action for a wrong independent of contract,’ 
the injury complained of being not the taking or 
the misuse and appropriation of the goods, as it 
would be in the Common Law actions of trespass 
or trover or conversion, but detention, z.e., with- 


holding without authority, which, however, may; 





''"Moveable property" means 
" property of Se description Lor 
cept immoveable property." ct 
X of A fie See 
S. R. A, s. 11 (d). Kartick 
— v Gopalkisto [1877] 3 Cal, 
264. In his commentary on this £4 
clause (p. 116) Nelson refers'to Nut- D. eh "De P 
brown v. Thornton, (1804] vo . [1903] 
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not necessarily be wrongful, unless there has been 
a refusal to deliver on demand or something 
amounting to it. The goods must be specific, 
that is, ascertained and ascertainable, but if 
they have ceased to be recoverable, the claimant 
can get only compensation. If, however, the 
goods are still available, the plaintiff may get them 
back on showing a right to immediate possession 
in himself. It is not necessary that the plaintiff 
should have been previously in possession or that 
the goods should have been removed from his pos- 
session. It is enough to found the action that he 
has acquired a right to present possession^ Such 
right may arise out of title, where the plaintiff is 
the owner, or it may be a special or temporary 
right, which may have been either granted by the 
owner or created by law. A factor, e.g., to whom 


_goods have been consigned, but by whom they 


have not been received, has a right to present 
possession? So also a purchaser of goods who 
has paid the price or has bought on credit, pay- 
ment of price being deferred.* A special right to 
possession, which is not to be identified with 
special property, may, when arising by the act 
of the owner, take the form of a bailment, or a 
lien.” In such a case the right to possession of the 
owner is temporarily suspended, unless the bailment 
is of a simple character. In the latter case (e.g., 
loan, custody, carriage, or agency), though the 


bailee has legal Eon the bailor retains his 


C. P. C, sch. iv, forms of in the case of a naked depositary, 


laints, 96—98. Murugesa v. Fotha- 
ram [1899] 22 Mad , 478. 
^S.R A.,s IO. 
3 Fowler v. Down [1796] I B. 
e v. 


dit. ^: Ax 6. :96; Swain 
fs 4 267. 
5 There ps be a right to pos- 


| session without any property, as 


and there may be a special proper- 
ty without a right to possession, as 
in the case of the sender of a 
letter, Gee v. Pritchard [1818] 2 Sw., 
402. Collett, 101. 

KEIN Ach 

` lbid, s. 95 (unpaid vendor of 
property). 
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right to possession, and clearly either may ` 
sue a third person for recovery of possession.‘ 
Where, however, the bailment was not revocable 
at will, e.g., in the case of a pawn, hire or lien under 
the old Common Law of England, during the con- 
tinuance of the bailment or debt, the bailor or 
debtor having no right to possession, apparently 
the pawnee, hirer or lienee could alone sue? The 
distinction was more a matter of procedure than 
principle, and is out of place in India. We there- 
fore find section 180, Indian Contract Act, 
provides that if a third person wrongfully deprives 
the bailee of the use or possession of the goods 
bailed, or does them any injury, either the bailor 
or the bailee may bring a suit against a third 
person for such deprivation or injury. 

The illustrations to section 1oare all cases of S.R.A.s. 
special or tempOrary right to present possession.? 
[Illustration (æ) is the case of a legal life-tenant who 
is entitled to present possession of the title-deeds 
as against a remainderman.* [Illustrations (2), (£) 
and (e) are instances of bailments of pawn, cus- 
tody and carriage respectively. Illustration (c) 
recognises the right of the receiver of a letter to 
the possession thereof as against the writer.’ 

As an instance of a special right which arises ` Wrongdoer 










independently of any act of the owner may be [0721 Plead 
mentioned the case of a lost article which is found SÉ 
by astranger. The finder is entitled, as we have of 
seen, to hold it as against the whole world ex- ` E 
cepting the owner^ A wrong-doer is not entitled — — | 





* Pollock & Wright, Pos, 93,145. 3 See illustrations in App. A. ——— = o 
Cf. Shankar v. Mohanlal [1887] t1 * Lord ~Buckhurst’s C [1572 To 
Bom., 704 ; Seager v. Hukma [1900 1 Co. Rep. 2a; Leathes v. Leathes ` — 
24 Bom, 458; see also Gr [1877] 5 Ch. D., 221. et 
v. Holquette(1873]12B.L.R,42. * Oliver v. Oliver 

* The English law is explained m - 
with much learning in Te "7 Wing-  * 
field” [1902] P. 42, C.A., Radcliffe Sm. 
& Miles, 319. — — 
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to question the title of the party in peaceable and 
quiet possession and set up a jus Zeil “It is 
of the utmost importance," said Lord Campbell, 
C.]., *that a man shall not, having no good title 
of his own to the property, be allowed to seize 
it, and thereby probably bring about a breach of 
the peace and occasion great mischief and 
confusion.’” 

GE A trustee, who in England is said to have the 
legal title is entitled to the right to possession 
even as against the beneficiary, and therefore the 
legislature has expressly provided,—‘'A trustee 
may sue under this section for the possession of 
property to the beneficial interest in which the 
person for whom he is trustee is entitled. " 

I have indicated above that of the actions for 
the recovery of specific moveables that may 
be brought by persons entitled to present posses- 
sion of them, some may be directed even against 
persons who are not the owners, but who happen 
to be in possession or control of the moveable in 
question. One such case I have already con- 
sidered. There are three other cases provided 

sra, for by section 11, Specific Relief Act. The first 
11 (a). is “ (a) when the thing claimed is held by the 
defendant as the agent or trustee of the claim- 

E^ ant. There is a fiduciary relationship subsisting 

Fiduciary re- between the parties, and equity will fasten upon 
the conscience of the defendant and compel him 
to make specific delivery. Ifa trust or fiduciary 
relation exists in reference to the chattels, the trust 
may be either express or implied,—it may have 





' Wilbraham vw. Snow [1669] 2 4S. R. A., s. 10, expl. 1. Sathia- 
Wms Saund. 87. nama V. Saravanabagi [1894] 18 
s jes v. G. W. Ry. Co. [1856) Mad., 266,272. Cf. C. P. C., s 437. 

25 J, Q. B. 107, Rad. & M., Where a tenant for life has only an 

i 315. , equitable estate, the trustees are 
The Indian Law makes no dis- entitled to possession of the title- 
tinction between a legal and an deeds, Duncomée v. Mayer [1803] 
equitable title in the came sense. 8 Ves., 320. 
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been created by the contract or have arisen from 
the acts or omissions of the parties, —and the chat- 
tels may be either common or special, but a court 
of equity will always enforce a trust.' '' Where 
a fiduciary relation subsists between the parties, 
whether it be the case of an agent or a trustee 
or a broker, or whether the subject-matter be stock, 
or cargoes, or chattels of whatever description, 
the court will interfere to prevent a sale, either 
by the party entrusted with the goods, or by 
a person claiming under him, through an alleged 
abuse of power." So said Lord Cottenham 
in the leading case of Wood v. Rowchffe.3 
There specific chattels were placed by Wood 
in the possession of Elizabeth Wright to be 
held by her as his agent, but, in breach of her 
duty to her principal, she contracted for the 
sale of these goods to a third party. ‘‘ The ques- 
tion," said Wigram, V.C., “is, whether a court of 
equity will not, at the suit of the principal, res- 
train his agent from parting with the possession 
of his property, by which the plaintiff's title would 
be embarrassed, if not defeated?" His Honour 
had no hesitation in answering the question in the 
affirmative, and observed, “ the right to be pro- 
tected in the use or beneficial enjoyment of pro- 
perty in specie is not confined to articles possess- 
ing any peculiar or intrinsic value.” 

This leads us to the consideration of the next 
two cases : 








! 4 Pomeroy, Eq. F., s. 1402 n. "A proceeding to Europe, leaves his 
* As to trusts of chattels, see furniture in charge of B, as his 
note, 1 Ames, 44. agent during his absence. B, with- 


*(1847] 2 Ph, 382, 383. Cf also out A's aut rity, pledges the fur- 
Fells v. Read [1796] 3 Ves, 70; Mc — nitureto C, and C, knowing that 
Gowin v. Remington, 12 Pa. St 56; B had no right to pledge the fur- 
Biddomoye v, Sittaram (1879] 4  niture, advertises it for sale. C may 

97 be compelled to deliver the furni- 
* [1844] 3 Hare, 304. The illustra- ture to A, for he holds it as A's 
tion to cl. (æ) of s. II, SSR.A,is trustee.” A. 





Wood v. 
Rowcliffe. 
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dient in the contract, or where the contract 
provides that his interest shall not be assigned, 
his representative in interest or his principal 
shall not be'entitled to specific performance of the 
contract, unless where his part thereof has already 
been performed ; ` 


Scofe—Case of succession by transfer to the contract 
itself, (1) where no personal quality is involved, and 
(2, where the contract is assignable. Ante, 499-303. 


representative in interest--:. g., transferee, 
executor, administrator, assignee in insolvency, 
committee in lunacy. Cf. I. C. A., s. 37, para. 2. 
Corbet v. Plowden, [1384] 25 Ch. D., 678. Asto suits 
by Senamidars see ante, £10 n. Where a grantee died 
and the grantor for sometime after treated his heir, who 
was not in existence at the time of the grant, as entitled 
thereunder, Ae/d that no equity arose in favour of 
this heir to enforce specific performence of the agree- 
ment under which the grant was made, ’udmanund v. 
Hayes, [1901] 5 C. W. N., 806, P. C. Where land was 
sold subject to an agreement to repurchase within a 
certain period, and the vendor died, his representatives 
enforced specific performance of the contract to.resell, 
though there was no express reservation of the right in 
their favour, $ L. B. R., 257. 


principal—See I.C.A., s. 226; where the principal 
is undisclosed, see ibid, ss. 230 (2), 231, 232. 
. persona] quality — Mohe ndra v. Kali, [1902] 30 
Cal. 265 (case of lease’. 7 Laws of Eng., S. 849. 

assigned—As to ee: of contracts see 
ante, 501. 7 Laws of Eng., 495, sqq. 

his part—:;.-, of the party whose learning, 
skill, solvency, or any personal quality isa materia]  - 
ingredient in the contract. Ante, 302. — 

(c) where the contract is à settlement on ds 
marriage, or a compromise of doubtful rights - : 
between members of the same family, any personi m 
beneficially entitled thereunder, ; wa 


Scope—An exception to the general e ER, SE i. 
parties to a contract may enforce it. 7 Za:es of E: T. 


ME ». 
* ias ` 
— 
— T 
m. UM * 
ite 


~ 







> he * 





CENTRAL LIBRARY 


UNIQUE MOVEABLES. 91 


belonging to Red Indians,‘ and slaves (in Ame- 
rica)? As was urged in Duke of Somerset v. 
Cookson? where the thing sued for was matter of 
curiosity and antiquity, it would be very hard that 
one who comes by such a piece of antiquity. by 
wrong, or it may be as a trespasser, should have 
it in his power to keep the thing, paying only the 
intrinsic value of it: which is like a trespasser's 
forcing the right ownerto part with a curiosity, or 
matter of antiquity, or ornament, nolens volens. 
Talbot, L.C., upheld the broad contention that in 
itself nothing can be more reasonable than that 
the man who by wrong detains my property, 
should be compelled to restore it to me again in 
specte. 

Just as there may be moveable articles of 
special value to their owner but of no general 
pecuniary value in themselves, so there may be 
other moveable articles of such great rarity and 
value that they cannot be replaced by money.‘ 
Such are many works of art, unique and uncom- 
mon, or at any rate not susceptible of reproduc- 
tion at wil. The Indian legislature gives as 
instances a picture by a dead painter and a pair 
of rare China vases, andsays, ''the articles are 
of too special a character to bear an ascertain- 
able market value."5 It will probably be admitted 


on all hands in respect of such articles that koe 





. 1 Onondaga Nation v. Thacher, faithful Saa slave endeared ER 
61 N. Y. Supp., 1027, affd 65 N. Y. a long course of service or early 
Supp., 1014. n - om 
Murphy v. Clark, 9 Miss., aa ensate ` 
n M Deel A DA T ANIM by which 
I cite de 9] — oie 
elivery ol neg- ` He: 
d Hardwicke — 
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are of great value, but the value will depend upon 
such a variety of circumstances,—antiquity, design, 
rarity, etc.,—and will be so much a matter of 
zesthetic sensibility and artistic taste, that differ- 
ent people will put different values upon them, 
and their loss cannot be compensated for by any 
practical or certain measure of damages. So in 
one case monetary compensation is inadequate, 
in the other it is impracticable... Any damages 
allowed must be in a great measure conjectural.’ 
Take the case of a box of jewels, or a finely 
carved cherry stone,* or an extraordinarily 
wrought piece of plate, or family pictures." 
The owner is entitled to insist that the value 
of none of these articles should be left to the 
estimate of a jury’ or to people who have not his 
feelings. The rule, however, is not to be capri- 
ciously extended. As an American court observ- 
ed, “These are cases which have their foundation 
in the refinement of society, and those affections 
of the heart which it would be a reproach to 
the country not to indulge. But still they de- 
pend on the plain tangible principle that there is 
no adequate remedy at law, and the principle 
must not be extended to cases founded in weak- 
ness and folly. It would therefore be a perver- 
sion of the rule to apply it to the delivery of a 
favourite spaniel or a lady's lapdog.''* 

This particular exercise of the jurisdiction, 
however, extends to suits to compel the delivery 
of deeds, muniments of title, and other written 








* Cf. 4 Pomeroy, £g Jur., s. Ves., 139. 
7 Cf per Wood, V.C, Dowwg v. 


14O! ; - +2 
Teen 2 Story, Zo, s. 722 (a). Hetjemiaann, [1862] 2 J. & H.a, 544, 
3 Saville v. Tancred (1748] 1 Ves. 1 Ames, 41. 
Sr. ror. "Cf. per Lcughborough, L.C., 


* Pearne v. Lisle [1749] Amb. 75, Fells v. Read, [1796] 3 Ves., 70. 
77- * Lining v. Geddes, 16 Am. Dec, 
* Ibid, 1 Scott., i 


88. 606, 6 R. E 646, 
s Arundel! w. Phipps, [1804] 10 
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instruments, for the value of these cannot, with 
any reasonable certainty, be estimated in money.’ 

Before leaving this subject it will be worth 
while to note a point of procedure in respect of 
sections 10 and 11, Specific Relief Act. Whena 
suit is instituted under section ro, the decree will 
be framed under section 208 of the Code of 
Civil Procedure. It will be a decree for the de- 
livery of the specific moveables in suit and will 
"also state the amount of money to be paid 
as an alternative if delivery cannot be had.’” 
Tothis may be added a further sum by way 
of compensation for any special loss caused 
by the wrongful detention? This decree may 
under section 259 be enforced by the attach- 
ment of the judgment-debtor's property or the im- 
prisonment of his person or both, if the seizure 
and delivery of the specific moveable is not 
practicable. The defendant consequently has 
not the option, allowed to him formerly by the 
English law, to pay the damages and retain the 
goods. 

When, on the other hand, a suit is instituted 
under section 11,* the decree is for specific delivery 
of the article in question, and may be enforced 
under section 260 of the Code. Here too the 
judgment-debtor may be imprisoned, and his 
property attached, but the attachment may last 
for a year, and if the decree-holder has applied 
for the sale of the attached property, the court 








' Pomeroy, £7. Jur. ss 185, Westerly Rifles v. Swan, 84 Am. St. 
14024. Jackson v Butler (1742) 2 R.,849 (books of a militia company). 
Atk., 306 (mortgage deeds), Good ue ? Kashee v. Debkristo, [1871] 16 
v. Goodale [1848] 16 Sim , 316:secu- W. R., 240. A. 


rities of estate), Gibson v. /ngo [1847] ` $ Ibid ; Bombay Trading Corpora- “= 
registry of 


6 Hare, 112 E of tion v. Mirzah Mahomed [1873] 19 


ship), Beres 


Beav., 134 (title deeds), Mc Gowin v. damages see Collett, ro2sg7, 
Remington [1849] 51 Am. Dec., 584 * See form — no. 103, sch. 


(valuable private maps’, Battalion IV., Act XIV of 1882, 
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may sell same and award to him out of the sale- 
proceeds "such compensation as it thinks ft." 
This compensation may or may not include the 
value of the particular article of moveable pro- 
perty in question, whereas the damages awarded 
by section 208 are paid as an alternative and the 
right of the plaintiff determines upon payment of 
these damages in full. Besides an attachment 
of property under section 259 remains in force for 
only six months. “The amount of legal coercion, 
which can be brought against a defendant to 
enforce a decree for specific delivery under sec- 
tion 11, is therefore clearly greater than that 


which can be employed to enforce a decree under 
section Io, ` 


! Nelson, S. &. A., 115. 
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CONTRACTS ENFORCEABLE. 


| now proceed to consider the second branch Specific 
of specific relief administered in British India, Performance 
which is given by “ ordering a party to do the 
very act which he is under an obligation to do" 
‘‘ Obligation " includes every duty enforceable by 
law. Consequently whenever a man finds him- 
self under a liability to do or forbear anything, 
he lies under an obligation. The liability may 
spring out of either a contract or a tort. But an 
"obligation to do," as distinguished from an 
‘obligation to forbear,” is a positive duty gener- 
ally imposed by contract. It is when one under- 
takes to do something that an obligation results 
which finds its solution in action ; it is ordinarily 
by agreement that one becomes bound to perform 
acts in the law. This form of specific relief there- 
fore may be briefly, if loosely, described as the 
"specific performance of contract,"5 and the 
granting of it constitutes a jurisdiction that is 
at once extensive, important and beneficent. 

Section 4 of the Specific Relief Act pro- Agreements 
vides: “ Except where it is herein otherwise ex- "her than 





< : : contracts. 
pressly provided, nothing in this Act shall be 
deemed (a) to give any right to relief in respect 
of any agreement which is not a contract.” 
*S. Ra, s. 5(2) contract, iéid, 40-1, vide ante, p. 
_ 7S. R. A,s. 3. This definition — 28, but lawyers have got so accus- 
is wider than that adopted by Eng- tomed to the other expression that 
lish lawyers, see 1 Austin, Fur., 7. I have not thought it necessary to 
a This, Sir Edward Fry defines abandon it. E 
as “its actual execution according ‘Cf. “ Equity will never make — % 
to its stipulations and terms.” S. that a good agreement which is not 
P.,2. See also Langdell, Eg. F., 73. by law," Normandy vw. Devon- 
The more correct expression to use shire [1697] 2 Freeman, 216. — e 
is * specific reparation for breach of ER e. 
— Ree oe 
EN ae kee ea ae 
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Section io of the Indian Contract Act declares : 
'" All agreements are contracts if they are made 
by the free consent of parties competent to con- 
tract for a lawful consideration with a lawful 
object and are not hereby expressly declared to 
be void." This is developed and applied by the 
more specific provisions of the following sections 
in the second chapter and a number of agreements 
is expressly declared to be vord in sections 24-30. 
I have already dealt with the general nature of a 
contract and | will have hereafter to deal speci- 
ally with its various essentials. What I want to 
make clear at this stage is that for purposes of 
specific performance the law does not recognise 
an agreement that is not a contract. We shall 
hnd presently that even among contracts there 
are not a few which are not specifically executed, 
and we shall have to examine the grounds upon 
which such exclusion is justified. But void agree- 
ments' and void contracts? a student of the law 
of specific relief may for the present leave out of 
consideration. A voidable contract, it should be 
noted, however, stands on a different footing. It 
is enforceable at the option of one or more of the 
parties to the contract? and consequently may, if 
otherwise proper, be executed according to its 
terms at their instance. We may therefore ex- 
clude from our consideration ootd agreements, 
and also, it seems, agreements of imperfect obli- 
gation.* There may be things a man is morally 
or spiritually bound to do. Two friends may 
come to a mutual understanding that they 
will not compete with one another in trade or 
business. There may be things agreed to with- 
out any intention of creating a jural-relation. I 
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may ask a friend to dinner and he may agree Io 


come. In such cases we have no agreement 
which is a contract and they lie outside the pale 
of the Specific Relief Act, if not of all law 
whatsoever. 

We may then start with the negative proposi- 
tion that no agreement which is not a contract 
shall be enforced in spectre. From such a pro- 
position we cannot clearly deduce the universal 
affirmative, “all contracts shall be enforced in 
specie." We find therefore the Indian legisla- 
ture speaking of (a) contracts which may 
te specifically enforced, and (5) contracts which 
cannot be specifically enforced.” But I am 
not at all sure that the latter expression 
is quite the correct one to use, or that it 
is appropriate in respect of all the various 
kinds of contracts enumerated in section 
21. Lord St. Leonards in a classic judgment? ex- 
pressed the principle thus: ‘‘That principle is to 
bind men’s consciences to a fair and liberal per- 
formance of their agreements. | have always 
thought you may attribute a great deal of the 
right feeling and fair dealing that exists between 
Englishmen to the exercise of this jurisdiction. 
Men are not suffered by the law of this country to 
depart from their contracts at their pleasure. It 
does not leave the party with whom the contract 
has been broken to the mere chance of what a 
jury may give inthe shape of damages,‘ but it 








* Cf. Pollock, Con. (W. W.), 3: shall if necessary be so dealt : 
“The agreement must be in our old or at least they must not have th 
English phrase an act in the law; con intention" This is Savig- 
that is, it must be ontheface of — ny's view and seems to be um 
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dealt — SE eent Sec H — 21 L. J. Ch. 898, 902, — 
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enforces where it can the literal performance of the 
contract ; and this | believe has mainly tended to 
produce the good faith that exists toa greater 
extent in this country than in many others." 
Contracts are entered into with the object of 
being performed, and the law of contract has been 
described by Sir F. Pollock as “the endeavour of 
the State, a more or less imperfect one by the 
nature of the case, to establish a positive sanction 
for the expectation of good faith. which has grown 
up in the mutual dealings of men of average right- 
mindedness."' “Accordingly,” says the learned 
author, “the most popular description of a contract 
that can be given is also the most exact one, vZ., 
that it isa promise or set of promises which the 
law will enforce." The aim and object of the 
law therefore is and should be to enforce the 
promise according to its terms and in the spirit of 
its intent literally and liberally. We should there- 
MR fore be involving ourselves in a moral absurdity 
performance. (to adopt the words of Westbury, L.C.) if we pre- 
tend to declare a contract binding and yet refuse 
to extend to it the only remedy and the only mode 
of execution that can secure to the contracting 
parties the real benefit of the covenant? “No 
principle can be more sacred," said Jessel, M.R, 
“than that a man shall be compelled to perform 
his contract." Inall cases “where a court of equity 
has jurisdiction to enforce the specific perfor- 
mance of contracts, and persons voluntarily, with- 
out any fraud, accident or mistake, enter into con- ` 
tracts, the jurisdiction should be exercised."* “To 
my mind," says Farwell, J., "the whole doctrine of. . 
specific performance rests on the ground thata 
` man is entitled in equity to have in specie the 
5 Con. (W. W ), 1. F. & J., 221. I Ames, 132. e 
3 bid. : 4 Leech v. Schweder [1874] 9 Ch. 
3 Hunt v. Hunt [1862]4 DeG. 467, 43 L. J. Ch., 488. n 
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specific article for which he has contracted, and 
he is not bound to take damages instead. The 
right to sueon the contract is the same in law 
and in equity, but the remedies differ, and the 
court of equity will grant the equitable remedy in 
all cases, unless there has been some conduct 
on the part of the plaintiff disentitling him to the 
relief in equity, or in some rare instances unless 
there has been a great hardship imposed on an 
innocent grantor or lessor by reason of some mis- 
take which he has made, although the other party 
has not contributed to it." So American judges 
have observed : “Every contract the subject of 
which is susceptible of substantial enjoyment should 
be enforced, provided always the circumstances 
surrounding connected with the contract bring it 
within the rules entitling the party to equitable 
relief."*^ “In such cases a court of equity will 
decree specific performance as a matter of course 
where the contract isin writing, is fair and certain, 
is upon an adequate consideration and is capable 
of being enforced."* All the above quotations, 
however, recognise certain restrictions upon the 
right to enforce specific relief. It is no doubt 
true that in some cases a court mav find the 
granting of such relief impracticable. It is diffi- 
cult fora court to enforce specifically a contract 
which runs into minute particulars and involves 
supervision, possibly by a technical master or ex- | 
pert, fora long period of time. So it is difficult — 









1 Hexter v. Pearce 1901] 1 Ch. aie FN — : hr 
341. 346, 69 L J. Chon "WE SÉ 
> Johnson v. Rickett, 5 218 Waterman, 14 
Bruck v. Tucker, 42 ibid, 347; Water- 
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to surmount these difficulties and practically 
and substantially secure specific performance, 
albeit without making a direct order. The 
arm of the law is long enough to reach almost 
every violater of the law.' But there may be 
practical difficulties and the law- may in. view of 
all the circumstances prefer to stay its hand. The 
restrictions, however, which are contemplated 
above do not owe their existence even mainly to 
such practical difficulties. “The law," says Dean 
Bigelow, “is necessarily a. continuous stream from 
past times down which to our own day survivals 
>. of other social states and the wreckage of other 
—— times have floated. To change .the figure, the 
restricting law is handicapped in all its branches with histori- 
jurisdiction. cal survivals."* And it is to these historical sur- 
vivals that we must look for the explanation of 

the restrictions. 
—— One historical fact which even in India 
Courts ef Las We cannot afford to lose sight of is that 
and Equity rz the Courts in England were formerly divided as 
Courts of Law and Courts of Equity. In India we 

quity 

never had and now have not any such division, and 
even in England the  Judicature Act of 1873 
effected an amalgamation. Every division of the 
High Court in England therefore now possesses 
the jurisdiction to grant the primarily equitable 
relief of specific performance? But the text- 
T" books still repeat the rule that where there is a 
| : remedy at law equity will not interferes—it is ` 
s.t ` ` the “fundamental rule of equity jurisdiction that ` ` 
there is not a plain, adequate and complete remedy ` — 
—  gatlaw."5 There was a constant reference in the í : 


PT — 


fate — * Waterman, 12: Pomeroy, & P., 
A: Fry, 20 : Strahan and Kenric' 
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older cases to what a Court of law would or would 
not do with respect to a particular contract and, 
as equity was said to follow the law, a learned 
Chief Justicein England went so far as to say, 
“I take this to bea certain clear rule of equity 
that a specific. performance shall never be com- 
pelled for the not doing of which the law would 
not give damages." The rule in this form did not 
command the assent of a later Lord Chancellor,” 
and has been said to be confined to cases in 
which the party was not entitled to any remedy 
atlaw and there was no equity to be administered 
beyond the law. But I refer to it here to show 
how the equitable jurisdiction grew in intimate 
relationship with and by constant reference to the 
legal. 

The next historical fact to bear in mind is 
that the remedy that the old courts of law in 
England granted in cases of breach of contract 
was damages or monetary compensation. To 
quote Sir Edward Fry’s felicitous language, “The 
Common Law treats as universal a proposition 
which is for the most part but not universally 
true, namely, that money is a measure of every 
loss.” Where the contract relates, e. g., to the 
sale of an ordinary article of merchandise, say corn 
or coal or even live-stock which is easily available 
in the market, itis clear that if the defaulting 
party pays the difference between the value at 
which it can be purchased in the bazar and that 





— — C: J. mm Bettesworth 
v. Deana apter of St. Paul 
MS Sel. Ch. Cas, e. 69. - 
ecision was 
IAE reversed by the House 
* Lord Macclesfield in Canne v 
Buckle, [1724] 2 P. Wms., 244, 1 
Scott, roo : “Neither is it a true rule 
that where an action cannot be 
brought at law on an agreement for 
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stipulated, the plaintiff may purchase an exactly 
similar article in. the market and thus gain what 
he had bargained for and sustain noloss.;' The 
courts of law, reflecting possibly the spirit of the 
age, proceeded upon this ground and refused to re- 
cognise that the subject-matter of the contract in 
dispute might be of a special orunique character. 
It is thus that law, which really is the creature of 
the social forces and economic ideas at work at the 
time when it is in the making, and which original- 
ly aimed at specific relief rather than damages, 
gradually lost sight of the fact that such relief 
was the primary relief, and endeavoured to measure 
every loss in the ordinary medium of exchange. 
But all contracts cannot be reduced to a stereo- 
typed pattern. Where there is a promise to pay 
money in consideration of a similar payment or 
promise, there can be no difhculty. But there may 
be a promise to do or omit some act or acts in con- 
sideration either of a promise to pay ora pay- 
ment of money or of the doing or undertaking to 
do certain acts. Whatever the consideration in 
this case the act is what is bargained for and not 
a sum of money.* Damages are ordinarily based 
upon the general value of the subject-matter, z. e., 
its value to persons generally, and not upon any 
special value which it may have for the contracting 
party or any special relations in which it may 
stand to him.* So judicial conscience was roused 
again and it was realised that pecuniary com- 
pensation did not always make for perfect and 
complete justice. Hence the equitable remedy 


! 2 Story, Eg., 5. 746 gives specific performance instead 
® See Centralization andthe Law, of damages only when it can by 
I that means do more perfect and. 


3 Ante, 189. de e complete justice,’ per Lord Sel- 
i$. ia, dX, ss f borne, Wi/som v. Northampton Ry. — 
= 5 Ibid. s. 9. 1874] 9 Ch Ap. 279. 284. Cf. fer 


SA d S lewbich —— — Stuart, V.C., Ord v. Jonsen, Fsass] e 
. to be considered is that the Court 1 Jur, N.S., 1063, 1064, 1 Scott, Ae, — 


We = Ki 





CENTRAL LIBRARY 


EQUITY AIMS AT JUSTICE. 103 


of the specific performance of contracts came to 
be administered as a substitute for the legal remedy 
of compensation whenever this legal remedy was 
deemed to be inadequate or impracticable. And 
even some Common Law judges wanted apparent- 
ly to think that they were granting specific relief 
when they made a decree for damages. Lord 
Mansfield, C.J., e.g., is reported to have observed, 
‘pecuniary damages upon a contract for the pay- 
ment of money are from the nature of the thing a 
specific performance. ’' 

The foundation and measure of the equitable 
jurisdiction is thus the desire to do justice which 
the legal remedy would fail to give. This justice 
is primarily due to the plaintiff, but not exclusively, 
for the equities of the defendant are also to be 
protected.* Specific performance is therefore, says 
Pomeroy, a conscious attempt on the part of the 
court to do complete justice to both the parties 
with respect to all the juridical relations growing 
out of the contract between them? We may 
consequently adopt the broad principle that a 
contract will be enforced in spectre where the ends 


! Fohnson v. Bland [1760] 2 there is no difference between the 

Burr., 1086. As Sir E. Fry pointsout plaintiff and the defendant as such, 
this remark is not — 
“No doubt the sum agreedtobe both defendants, and any decree 
paid will be the measure of damages which is made isin favour of —— 
and the amount paid will bethe and against both. Ges CH 
same whether the contract be per- such a suit it does not rege a 
es or broken. in the for- the —— less t 





accurate, f. e., they are both plaintiffs. and i : 
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of justice can alone be thereby subserved.; The 
jurisdiction depending upon this broad principle 
Is, according to Pomeroy, exercised in two classes 
of cases: (7) ''Where the subject-matter of the 
contract is of such a special nature, or of such 
a peculiar value, that the damages, when ascer- 
tained according to legal rules, would not be a just 
and reasonable substitute for or representation of 
that subject-matter in the hands of the party who 
is entitled to its benefit— or, in brief, wheré the 
damages are zzadeguafte. (11) Where from some 
special and practical features or incidents of 
the contract inhering either in its subject- 
matter, in its terms, orin the relations of the 
parties, it is impossible to arrive at a legal 
measure of damages at all, or at least with 
any sufficient degree of certainty, so that mo 
real compensation can be obtained by means of 
an action at law—or, in brief, where damages are 
impracticable”? 

This classification is at once comprehensive 
and logical and it will be found to embrace the 
three classes dealt with in clauses (^), (c) and (4) 
of section 12, Specific Relief Act. The Indian 
legislature adds one more class, viz., “ (a) when 
the act agreed to be done is in the performance 
wholly or partly of a trust." English writers dis- 
tinguish this class upon the ground that a trust 
is a matter within the exclusive jurisdiction of a 
Court of Equity, and relief is granted in the case 
of a trust without any consideration of the nature 
of the “legal” relief available to the plaintiff. 
In many parts of India, however, the execution 
of trusts is as much governed by statute law! as 


— — — — — 


1 Skinner v. Morris Canal and *S.P,5.8;4 Eg Ss 1401. 
Banking Co., 27 N. J. Eq, 36434 ? Fry, 16; Lewin, Trusts, 15. 
Pomeroy, £g. J., s. 1403. * Act [I of 1882, 
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the specific performance of contracts, and our 
law here does not recognise any distinction be- 
tween legal and equitable estates. It will be 
proper therefore to advert, though briefly, to this 
class of cases. 

It is desirable to note first of all that a trust 
may in some respects be regarded as a contrac- 
tual obligation. [In fact, some Scottish and 
American writers treat of trusts as a species of 
real contract." Indian law looks upon it as an 
obligation annexed to the ownership of property, 
as the definition in the Indian Trusts Act makes 
manifest: “ A trust is an obligation annexed to 
the ownership of property and arising out of 
a confidence accepted by the owner or declared 
and accepted by him for the benefit of another 
or of another and the owner." The contract 
here is evidently executed, and as Lord Selborne 
pointed out in Wolverhampton and Walsall Ry. 
Co. v. London and N.-W. Ry. Co.’ specific per- 
formance strictly so called cannot be decreed in 
respect of contracts that are not executory. But 
this does not prevent the granting of specific 
relief, and equity has always enforced every 
species of fiduciary ownership, be it express or 
implied or constructive. If, says Pomeroy, “ 
trust or fiduciary relation exists in reference 
to the chattels, if an express trust has been 
created by the contract or an implied trust has 
arisen from the acts or omissions of the parties, 
then equity will exercise its jurisdiction to compel 
the specific performance of such a contract, 


whether the chattels are common or special, since ` 
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the court will always enforce a trust." And the = 
areis same rule will apply where the trust relates to ~~ 
realty. “The only thing enquired of in a Court 
of Equity." says Story, “is whether the property — 
bound by a trust has come into the hands of per ~ 
sons who are either bound to execute the trust or — 
to preserve the property for the persons entitled 
to it. Trusts will accordingly be enforced not 
only against those persons who are rightfully 
possessed of trust property as trustees, but also 
against all persons who come into the possession $ 
of the property bound by the trust with notice 
of the trust; The origin of the trust need not 


dat E 
ER 
Y 


be enquired into. Thus if the Court finds that. E. 
A, who held certain stock in trust for B, has — 


wrongfully disposed of the same, it will compel 
A to restore the same quantity of stock to B,* or 
make over to him what he has sold it for (together Ze 
with interest and any profit) or what he has in- E^ 
vested it in5 Take again a case where certain — 
stock is purchased by A with B's money and A ~~ 
- declares that he will hold it as trustee for B. — 
The Court will here compel A to transfer the © 
stock to the beneficiary B. The mere contract ` 
for the sale and delivery of a chattel cannot, as - 
would a contract of sale in the case of land, - = 
create a trust; But if the contract in regard to — 
personalty be complete so far as the vendoris — 
concerned, if, e.g., he has been paid all that E 


— — 











€ A Eg. J. s 1402, see cases not be insisted upon, eg., B can- 
— cited there ; Godefrai, Trusts, 805, not claim to have the stock re- 


814 $ E and interest instead of divi- - 
ends, or to have the value and — 


d s. 533, P- 549. 

e Pelo; > Budd. (1851) 14 dividends, treating the stock as 

Beav., $6, 445 Clark v. Flint, 22 still existent. 2 Story, Æg., s. 1263. 7 
: * Stanton v. Percival, [1855] 5 He 

R. A., s. 13, cl (a, ill. L. C., 257, 10 E, R., 898. 
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he was entitled to and has no claim upon the 

property arising from the contract, and the 

contract only remains unperformed to the ex- 

tent that the property has not beén delivered to 

the purchaser, then the vendor would become a 

mere trustee of the property for the benefit of the 
purchaser and the latter would be entitled to spe- 

cific relief.’ 

. A contract to devise land by a will where it Contract to 
is definite, clear and without doubt may be in by will. 
effect enforced after the death of the promisor by 
directing all who claim under him as volunteers 

to convey the property in question.* Such a con- 

tractis a non-testamentary method of disposition 

of property and is not subject to the English 

Statute of Wills. And as performance is not due 

until the time of death, strictly speaking, there 

can be no compulsory specific performance by 

the would-be testator? But the theory on which 

Courts proceed is to construe such an agreement 

to bind the property of the testator or intestate 

so far as to fasten a /rzs? on it in favour of the . 
promisee, and to enforce such trust against the 

heirs and personal representatives of the deceased 

or others holding under them charged with notice 

of the trust. There is nothing in this contract 
which is repugnant to public policy.* KE 


— —— — — — 





* Pooley v. Budd, supra, 43, $t E. possible for him to make a will, — E 
R., 203. courts of equity can do what is — — — 
Synge v. Synze, valent to a specific —— — 
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It remains to note that an agreement to 
carry out some object, in itself not unlawful, 
by means of a breach of trust is unlawful and 
void.' Great indeed is the solicitude that Courts 
of Equity profess in the matter of trusts. But this 
is not the place to consider at greater length 
this extensive jurisdiction. A trustee, e g., may be 
removed, even if he has not been guilty of mis- 
conduct, where the welfare of the beneficiaries re- 
quires such removal; And the Courts of Equity 
would go so far in cases of trust that a wrong order 
once made they would review and correct, where 
the error was due to misrepresentation or mistake 
of fact. 

| now come to cases of contract proper. The 
first thing to note is that you cannot specifically 
enforce acontract that does not exist. Inthe 
discussion that ensues therefore the existence of a 
contract or deed, the terms of which are before the 
Court, is presupposed and assumed.* And the 
contract is assumed ta. be a complete contract. 
Where some terms, e. g., have yet to be settled 
and the bargain has not been struck there can be 
no specific execution? For the parties have not 
come to any contract, and it is not the function 
of the Court to make a contract for them. 


consider its nature. 


* 
Having got a contract then we have next to 
For specific performance is 


granted where that remedy is required by the nature 


— — — — — — — 





[1892] 3 Ch, 510, Stirling, J., re- 
specific performance against 
a mere donee of a testamentary 


f intment. 
Pon Pollock Com. (W.W), 376, 
and cases infra. f 
5 Letterstedi v. Broers, (1884) 9 


v. Evans, [1887] 34 
Ch D., 470. 









* Mayaram v. Pragdat, KN 5 
All., 44, 51, per Stuart, C. J. 

^ Koylash C. Doss v. Tariney C. — 
Singhee, [1884] 10 Cal, 588. In 
this case, one of sale, though the — 
price had been fixed there was no — 
absolute proposal or undertaking ` ` 
to purchase and the amount of the — 
earnest money had yet to be ascer 
tained. mM 
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of the contract,‘ that is, when the remedy given by 
a Court of law is imperfect and inadequate to 
full and reach the real intent and object of the 
parties.” 
This, as we have seen, means where pecuniary SRA.s:: 
compensation is not available. The Indian Legis- 
lature recognises three such cases :— 
(6) When there exists no standard for ascer- 
taining the actual damage caused by the non- 
performance of the act agreed to be done. 
(c) When the act agreed to be done is such 
that pecuniary compensation for its non-perform- 
ance would not afford adequate relief. 
(d) When itis probable thai pecuniary com- 
pensation cannot be got for the non-performance 
of the act agreed to be done.’ 
I will presently consider different classes of 
contract with reference to the principles embodied 
in these clauses. But before I proceed to do so 
l may point out that the distinction between the 
first two clauses above corresponds to that be- 
tween clauses (c) and (4) of section 11, Specific 
Relief Act, already discussed. The subject- matter 
of the contract in either case is of special charac- 
ter, it may have for the party complaining a value 
over and above any pecuniary estimate or it may 
be incapable of being reproduced by money . .— — | 
damages As an instance of the former class — | E 
case of Fe//s v. Read* may be referred to. The 


suit there was brought to recover a silver — EV 
D : EV pt ; 
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box which was adorned with engravings of public — 


transactions and heads of distinguished persons. 
Loughborough, L.C., decreed the claim and said, 


“The Pusey horn, the patera of the Duke of. 
Somerset were things of that sort of value that 


a jury might not give two pence beyond the weight. 
It was not to be cast to the estimation of peoplé 
who had not those feelings....It would be great 
injustice if an individual cannot have his property 
without being liable to the estimate of people who 
have not his feelings upon it." The Court there- 


fore recognises and allows for what is known as” 


pretium affectionis. 

The second class may be illustrated by the 
case of Falke v. Gray,’ where the plaintiff 
sought to enforce a contract for the sale of two 
rare China jars of much antiquity. The price 
settled between the parties was £40, but Kinders- 
ley, V.C., found that the jars were articles of 
unusual beauty, rarity and distinction, and their 
value must be both artificial and fluctuating, 
depending upon the taste and caprice of the 
community. His Honour therefore should have 
had no hesitation in decreeing specific perform- 
ance, but for some special circumstances which 
were to be found in this case. The ground of 


the decision in such cases would therefore be (to ` 


quote Story) the utter uncertainty of any 
calculation of damages, which must in such 
cases be in a great measure conjectural.’ - 


The above are cases of unique or exceptional ` 
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A painting by Titian,’ the arch stone, 
the spandril stone and the Bramley fall stone from 
old Westminister Bridge, after it 
mantled, a barge,*a foreign ship,*a yacht, letters 
and papers relating to a title,^ a promissory note,’ 
private papers, maps and charts, a news-paper 
business, and the printing plant and materials used 
in the said business,? heirlooms,” and even slaves," 
treated as such chattels, and bills in 


had been dis- 


if 


Even 


reproduction or substitution, chancery will inter- 


— ——— —MM—— — 


! Lowther v. Lowther, [1806] 13 
gc. CI. S.K A. IS, cr fe), 
A contracts with B to 
a picture for B who agrees 
therefor Ks  r,ooo. etc. 
the picture had been 


specific performance under S. 

3 Thoru + Commissioners of 

Works, [1863] 32 Beav., 490 
3 Claringiould wv. Curtis, I 

Ch, 541. The claim in 

this case included the cargo. “A 

vessel engaged under a charter- 


1852 | 


party ougbt to be regarded as a 


chattel of a peculiar value to the 
charterer," said Lord Chelmsford 
in DeMattos v. Gitson, [1859] 4 
DeG. & J., 276, 1 Arres, 104 
* Hart v Herwig, [1873] 8 Ch., 
860 ; see about this case Fry, s. 130. 
It is extremely doubtful if an Indian 
Court would have assumed juris- 
—— d sucha p 4, (1881] 
atthyany ~V. ouch, | 1$51] 50 
L.J- E Ee dt, 
Pattison v. Skillman, 34 N.J. 


Eq., 
KN dfe Mullen v. Fanzant, 73 Ill. 


190. The maker of the note had 
here obtained | ion of it from 
the holder under promise to return 
it. or execute ten ës note of the 


— — — — — 





Tuttle v. Moore, 16 Minn, 123, an 
agreement by a holder of notes to 
deliver them up to the maker to be 
cancelled, notwithstanding they 
were overdue and in the hands of 
the original payee, was specifically 
enforced. The Court said that as 
the defendant expressly agreed to 
cancel and deliver the notes the 
granting of the relief sought was 
simply compelling the specific per- 
formance of bis express contract 
and was in truth the only adequate 
and complete remedy for the plain- 
tiff: that if an action were brought 
on the notes the plaintiff might be 
prevented from making a success- 
ful defence in consequence of lapse 
of time, deatb, removal or forget- 
fulness of witnesses, the loss of 
documentary evidence and other 
contingencies not within his con- 
trol; and that there was no — 
reason why the plaintiff should be 
subjected to this risk, nor any in- 










justice in compelling tbe : 

to d what he —— to do. Water- ` 

man, 20, #. 3. ! JR Ehe | 
* McGowin v. Remington, [1849] ` ` 

22 Pa., 56, 1 Scott, 9i — — "A 
^ Brady v. Yost,[1898]55 Pac. 542. — — 
1% Stoane v. USS, — 1901] 59 I X 
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fere if damages cannot be so estimated as to 
cover present loss or compensate its future conse- 
quent inconvenience.’ 

But though an artist is entitled to insist that 
the value of his picture should not be left to the 
estimate of a jury^—or a judge in India,—where the 
parties have by agreement fixed a price, the non- 


payment of that price will entitle the seller only ` 


to damages to thatextent. An artist accordingly, 
who agreed to sell his picture of “The Raising 
of Lazarus " to some picture-dealers at a given 
time and under certain circumstances for the sum 
of £300 and was paid only £50, was held not 
entitled to the surrender of the picture, as he had 
himself fixed a value for it? This value, being 
his own estimate, was taken by the Court to be 
a sufficient compensation.* 

But articles of exceptional value do not ex- 
haust the list of things that may form the sub- 
ject-matter of contract. In fact, there is hardly 
anything that may not form the subject of con- 
tract. But even a Court of Equity does not 
profess to decree a specific performance of con- 
tracts of every description? By reason of cer- 
tain historical conditions, to which I have ad- 
verted before, it is only where the legal remedy is 
inadequate or defective that English Courts of 
Equity have felt called upon to interfere. And 
the legal remedy is inadequate or defective where 
the party aggrieved cannot be compensated by 


a decree for money. Where the plaintiff must ` 


! Per Bell, J., who continues, “And McGowin v. Remington, supra 
I take it this is always so where, 2 Per Page, Wood, V. C.. Dowling 
from the nature of the subject- v. Beiemann, [1862] 2 J. & H, 
matter or the immediate object of 544, I Ames, 41. 
the parties, no convenient measure * Jbid. 
of damages can be ascertained ; or, * Pomeroy, S.P., 18n. " 
where nothing could answer the * Flint v. Brandon, [1803] 8 Ves., 
justice of the case but the perfor- 159, 1 Ames, 69. 
mance of a contract in specie" 


— 
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have the thing agreed upon in secre or suffer 
irreparable damage’ the Courts of justice vindi- 
cate their name and compel the defendant to 
perform his part of the agreement. The first 
class of cases therefore that we have to consider 
is where money damages are an inadequate 
compensation for the breach of contract. Let 
us now take some specific instances. 

Considering chattels or moveable objects at first, 
it is important to note that some chattels are 
readily available and others are not. For instance, 
Government promissory notes or stock may be pur- 
chased every day in the market, but not shares in 
a railway company which are limited in number.’ 
In the leading case of Cud v. Rutter? Parker, 
L.C. (afterwards Lord Macclesfield), observed : 
“£1000 South Sea Stock whether it be A, B, C, 
or D's isthe same thing and in no sort variant." 
But the same observation would not apply to stock 
or shares of the East India Company,* or the 
Patent Fuel Company,* or the Imperial Mercantile 
Credit Company,’ or the Contract Corporation 
Limited; or to York Building Stock,? or even 
Neapolitan Stock.? The value of such stock is un- 
certain and it is difficult to do justice by an award 


——M——— M — — 


1 Cf, Errington v. Ayneslv, [1788] * Colt v. Nettervile, [1725] 2 P. 

2 Bro. Ch. 341 Wms., 304. But see Dorison v. 
® Duncuft v. Albrecht, (1841] 12 West2rook, 5 Vin. Ab., 540, pl 22. 

Sim. 189, 1 Ames, 55; Shaw v. - 3 

Fisher, Dias a: & Sm. * Sim & St, 590. But 


A. 5. 12, cl. (c), ill. very of the certifica 
* [1719] r P.W. 570, r Ames, 34. constitute him 
dL DR rn 2  stockand it furt 
SC v. Middleton, [1861] 29 
Vex -3 
- * Hawkins v. Maltby, [1867] 3 Ch. 


188, 1869] 4 Ch., 100. | 
NL v. — LR 
56s 635 
A^ aoe ean e 
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of damages.' So where the plaintiff was the pur- 
chaser on the refusal of or option upon the stock 
in a steam-boat, an American Court held he “was 
dealing for an article which he could not go upon 
the market and buy, and which no one could 
deliver to him but the holder with whom he bar- 
gained. The shares of stoc: had for him a 
peculiar value which could not be compensated 
by mere damages such as would be recovered 
at law. Their possession would enable him to 
control the company and to retain his possession 


as master of the vessel.’ 


Ra 


Again particular articles may be stocked or 
manufactured by particular dealers only. In 
such a case where one of these dealers enters 
into a contract to sell such articles, the contract 
will be specifically enforced; for even if the 
manufacture of the articles in question is not 
guarded by a patent the defendant has practi- 
cally a monopoly, and “it is impossible with an 
approach to accuracy to ascertain how much the 


vendee would suffer from not being able to obtain — 
such articles for use in his business.’ In Rector 


* Waterman, s 19. American ( 
188, 
better opinion. Cf Fry, 638; Re —— 
Coalfort China Co. (1895) 2 Chr 
404. It is generally the 

purchaser to procure registration 
and the vendor may call upon him 
for indemnity against future cails 
in respect of the shares. Shaw 


Courts do not seem to be quite so 
liberal in decreeing so iene! 
in respect of corporate stock. 5 
Pomeroy, S-P.. ss. 18, 19; 3 Page, 
Con., s. 1630. 
* Bumgardner. Leaeitt, 1891] 35 
W. Va, 194,; 1:13 L R. A, 776; 


will be specifically enforced even if 
made subject to approval 


ER 


Hawkins v. Malthy,[1867} 3 Ch, 


Ames, $1 Cf. H 









194), and this seems to be the 


uty ofa 





J, Q.B., 335, where upon a sale 
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of St. David's v. Wood,’ for instance, the 
defendant undertook to build an edifice with stone 
of a peculiar kind and texture which he alone 
could furnish, but having furnished enough to 
build two-thirds of the walls, he refused to go on. 
The Court granted specific performance because, 
if the defendant was not required to furnish the 
residue, it would be necessary to use other stone 
and thus ‘‘ destroy the harmony and beauty of the 
building or to tear down the part already built and 
re-build with other materials." Soin Aguztadéle 
Gaslight Co. v. Baltimore Coal Tar etc. Manufac- 
turing Co., specific performance was decreed ofa 
contract to sell coal-tar which the plaintiff wanted 
for fulfilling existing contracts and which it was 
impossible to obtain otherwise than by purchasing 
‘‘in other and distant cities and transporting the 
same ata great expense and loss, the amount 
of which it is impossible to estimate in advance." 
A similar case was that of Gloucester /singlass & 
Glue Co. v. Russta Cement Co. where a contract 
to furnish fish-skins for the manufacture of glue 
was specifically enforced. The Court found that 
fish-skins were of a very limited production, that 
most of the producers were under a contract with 
the defendant company, and that unless relief 
were given the plaintiff company would find it 
very difficult, if not impossible, to carry on their 
business. |n all these cases the contract is- 
made under special circumstances and for pur- 





of goods of special mercantile value, 
inasmuch as exportable free of duty, 
no other like goods being in the 
— £ M time, ce papam 
join rom disposing of the g e else 
hs breach of contract be specifically e NEU. 












on AxAncun 
*[1884]63 Md,285,2 Keener, 35. 563; 2 Keener, Sr °° 0O 7T O 
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poses requiring specific performance to render it 
of value.’ 

Lord Hardwicke suggested an analogous case 
in Buxton v. Lister: “A man may contract for 
the purchase of a great quantity of timber as a 
ship carpenter by reason of the vicinity of the 
timber."^ And if the ship-builder is under con- 
tract to complete the ship by a given time and the 
seller fails to supply the timber, an award of 
damages would hardly answer the justice of the 
case? But a distinction sliould here be made 
betweeen necessity and mere convenience. A 
contract therefore for the sale of a quantity of 
coal from a neighbouring mine, which, however, 
was not alleged to be either peculiar or such as 
could not be got elsewhere, was not enforced in 
specie by Jessel, AR: 

A contract to sell a certain quantity of wood 
pulp annually for a term of years has been en- 
forced specifically at New York, as the future price 
of the wood and the cost of obtaining it was 
uncertain and damages were difficult to estimate, 
because of the chances of destruction of the 
timber by fire or possible action of the govern- 
ment in compulsorily acquiring it for public pur- 
poses; Ihe pulp, however, was to be made from 
timber growing on a specific tract, and the contract 
therefore in a sense involved an interest in realty, 

An article may not be of exceptional value, but 
it may be of peculiar importance to a person who 
requires it for conducting a particular business. 
In North v. Great Northern Railway Co. the 
plaintiff was a colliery owner who had been using 





' Clark v. Flint, 33 4m. Dec, 17 Eq, 132, 1 Ames, rir. Cf. 


733; ress T — "ror eiiis d [1890] 107 
1746] 3 Atk., 383, mes, 40. o? » 717. 
s br od v Clayton, [1855] 5 St. Regis Paper Co. v. Lumber 
1 K. & J , 462, 477. Co, 173 N Y., 149 
* Fothergill v, Rowland, [1873] * [1860] 2 Giff. 64, 66 E.R., 28. 
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certain waggons in his business. The defendant 
Company claimed to have a lien upon these wag- 
gons and sought to sell them. Stuart, V.C., said, 
"Where specific things, necessary for conducting 
a particular business, are in the possession of 
persons who claim a lien upon them, and threaten 
an immediate sale, this Court has undoubted jur- 
isdiction to interfere by injunction, and prevent 
irreparable injury to the debtor, by giving him an 
opportunity of redeeming assets.'"' 

Similarly suppose a man wants to clear his 
land in order to turn it to a particular sort 
of husbandry and sells the timber with that 
object, the seller may claim that nothing can 
answer the justice of the case but the performance 
of the contract in specie.” 

As some articles may be necessary for a parti- Articles 

— necessary ſor 

cular purpose that the plaintiff has in hand, so enjoyment of 
others may be necessary for the enjoyment of Property. 
some property possessed by the plaintiff. Where, 
therefore, a landlord let to a tenant a farm to- 
gether with the stock there and afterwards seized 
the stock under a distress and bill of sale, Lord 
Eldon held that there was an entire contract to let 
both the estate and the chattels, and the enjoyment 
of the latter was requisite for the enjoyment of 
the former, and the landlord was bound specifi- 
cally to restore the stock? So a covenant in a 
lease relating to alum works to leave certain stock 
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3 Per Hardwicke, L. C., Buxton 
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goods connected with an existing business has a 
special and peculiar value in connection with the 
transfer of such business. A contract therefore 
to sell an entire stock of goods‘ or an interest in 
a partnership? will be specifically enforced, An 
agreement for the sale of a business as a going 
concern together with the business premises is 
clearly a subject for specific performance.* 


a Lord Westbury seems to have thought that 
V where there was a contract for the delivery of spe- 


cific chattel, a court of equity should decree spe- 

cific performance. His Lordship said, “A contract 

for the sale of goods, as for example, of 500 chests 

of tea, is not a contract which would be specifically 
performed, because it does not relate to any chests 

of tea in particular; but a contract to sell 500 

chests of the particular kind of tea which is now 

in my warehouse in Gloucester is a contract re- 

lating to specific property, and which would be 
specifically performed. The buyer may maintain 

a suit in equity for the delivery of a specific chattel 

when it is the subject of a contract and for an 

injunction (if necessary) to restrain the seller from 

Tetino delivering it to any other person."^ But it may 
meer but be respectfully doubted if the rule is not too broadly 
importance ^ stated in the above dictum. It is not so much 
the specific character of the subject-matter of the 

contract which is the real test, as the importance 

of that specific subject-matter which renders 

monetary compensation inadequate. It is upon 
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Woo Syndicate v. Brown, to lie with the purchaser whether 


124 Fed., 80 he will have the chattel contracted 

3 Ralston v. Ihmsen, 204 Pa. St, for, or damages in lieu thereof. 2 
588 ; ; 3 Page, Con., 22469. Wh. & T., 424 (notes). CES 
CER — . Outram, [1892] 3 * Cf. Fry, 35, where are cited, — — 





= olreyd v. M 1862] 10 Staffordshire Ry. Co _ [1850] 2 Mac. a. 
LA — Cr eub. v & G., 112 ; Hoare v. — E 


Receiver, (1888) 13 A. C. Pach. C. 40-8 (per 
RK . Cranworth), 
rs RO, codes sima 
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MOVEABLE AND IMMOVEABLE PROPERTY. (to 


this ground that an agreement entered into to pay 
in gold coin has been specifically enforced when 
gold and silver bankbills have been found to have 
different market values And where delivery of 
chattels is part of a contract otherwise capable 
of being enforced, specific performance may be 
decreed.” So where a plaintiff has purchased 
several articles and can be compensated in 
damages only for some he will have a decree for 
specific performance in respect of all? A con- 
tract to convey real and personal property to- 
gether, e.g., to sell a furnished house,‘ will be 
enforced zz spectre. 

A distinction has been drawn by many judges, 
in exercising this equitable jurisdiction, between 
personalty and realty, or moveable and immove- 
able property, as [ndian lawyers are accustomed to 
call them. And the Indian Legislature has at- 
tempted to formulate this distinction in the form 
of a more or less rigid presumption of law. The 
explanation appended to section 12 of the Specific 
Relief Act runs thus : — 

“ Unless and until the contrary is proved the 
court shall presume’ that the breach of a con- 
tract to transfer immoveable property cannot be 
adequately reli:ved by compensation in money 
and that the breach of a contract to transfer 
moveable property can be thus relieved." 

This is unfortunate, for though there is no 
doubt that Courts of Equity in England and 
America act upon the general rule that contracts 
as to the purchase of personal propertv are not 
specifically enforced, as are those which relate to 


' Hall v. Hill, 2 Bush, $32; 12 Pa. St. 56, 1 Scott, go. 
Waterman, 20. * Fowler v. gem So Atl, —— 
—— Milligan, [1857] 3 Jur., » — Ev. A. S. 4 (def. *shall 
N. 
s M. Gowin v. Remington, [1849] ur DH égen, S... P, 14 


Moveable and 
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property. 
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real property, yet, as has been pointed out more 
than once, this rule * does not rest on the ground 
of any distinction between the two classes of 
property other than that which arses from their 
character."* Vice-Chancellor Leach said in Ad- 
derley v. Dixon 2 2 

" Courts of Equity decree the specific perfor- 
mance of contracts not upon any distinction be- 
tween realty and personalty, but because damages 
at law may not in the particular case afford a 
complete remedy. Thus a Court of Equity decrees 
performance of a contract for land not because 
of the real nature of the land, but because damages 
at law, which must be calculated upon the general 
money value of the land, may not be a complete 
remedy to the purchaser, to whom the land may 
have a peculiar and special value. So a Court 
of Equity will not generally decree performance 
of a contract for the sale of goods or stock, not 
because of their personal nature, but because 
damages at law, calculated upon the market-price 
of the stock or goods, are as complete a remedy 
to the purchaser as the delivery of the stock or 
goods contracted for; inasmuch as, with the 
damages, he may purchase the same quantity of 
the like stock or goods.” 

So Mr. Justice Devens of the Supreme Judicial 
Court of Massachusetts observed : 

“ Contracts which relate to real property can 
necessarily be satisfied only by a conveyance of 
the particular estate or parcel contracted for, while 


- — — 








* Adams v. Messinger, [13888] 147 enforce the one and not the other, 
Mass, 185, 1 Ames, 50. "It is well but from matters which are entirely 
settled,” sa Pomeroy, “thatthe incidental and collateral to the 
roce wanton of treating the two subject-matter.” S P., 11 But see 
kinds of contracts do not result Bigelow's note, 2 Story, Ee, 31-2. 

- from different qualities inher- [1824] 1 Sim. & St, 607; 1 

ent in the nature of land and Ames, 58. 
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those which relate to personal property are often 
fully satisfied by damages which enable the party 
injured to obtain elsewhere in the market property 
precisely similar to that which he had agreed 
to purchase. The distinction between real and 
personal property is entirely subordinate to the 
question whether an adequate remedy can thus 
be afforded." 

The test therefore that a Court should apply 
in determining if a partic 'ar contract should be 
specifically enforced a . whether the subject- 


matter of the cor «s moveable or immoveable ` 


property, but whether the said subject-matter 
would find a complete and satisfactory equivalent 
in money. ‘If damages would not be a sufficient 
compensation, the principle on which a Court of 
Equity decrees specific performance, is just as 
applicable to a contract for the sale and purchase 
of chattels, as to a contract for the sale and pur- 
chase of land." But as a matter of experience 
we often find that a plot of land or a house has 
some special features which makes it an object 
of desire, quite irrespective of its market-value.? 
“ The locality, character, vicinage, soil, easements 
or accommodations of the land generally may give 
it a peculiar and special value in the eyes of the 
purchaser, so that it cannot be replaced by other 
land of the same precise value but not having the 
same precise local conveniences or accommoda- 
tions; and therefore a compensation in damages 
would not be adequate relief."* "One parcel of 
land may vary from and be more commodious, 





' Adams v. Messinger, supra, precisely the same market-value as 
1 Ames, 50-1. another, may be entirely different 

AEN SEEN, V.C., Fakke v. in every other circumstance that 
Gray, [1869] 4 Drew. 651. Cf. 3 makes it an object of desire,” 
Parsons, Con., 338. Pomeroy, S.P., 10. 

* “One landed estate, though of * 2 Story, Eg., s. 746, p. 63. 
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pleasant or convenient than another parcel of 
land,"' besides it is property of a permanent 
nature. But the same cannot always be said of 
moveables. This matter of experience we reduce 
to the form of a rule of practice, which in course 
of time easily slides into a stereotyped provision of 
positive law. As a result we find Courts of Equity 
enforcing in secte contracts for sale of realty 
as a matter of course? whereas contracts for sale 
of personalty are weighed with great nicety.* The 
explanation of this rule has to be sought in the 
historical conditions under which the jurisdiction 
of the Court of Chancery has grown up,ś and 
not in any considerations of equity or principle.‘ 
For, strictly speaking, it is immaterial whether the 
contract relates to realty or to personalty, in 
either case it is equally against conscience that 
a promisor should have a right of election whether 
he will perform his contract or only pay damages 
for the breach of it. The restriction of the 
relief therefore stands not so much upon any 
general principle ex «guo et bono, as upon the 
general convenience of leaving the promisee to 
his remedy in damages where that will be effec- 
tive, that is, give him a clear and full compensa- 
Don" A contract therefore to sell a plot of land 
or a house will generally be specifically per- 
formed, and so will most contracts relating to 


! Per Parker, L. C. Cud v. provisions of s. 12, (c) and Expln., 
Rutter, [1719] 1 P. Wms., 570, and s. at (a), S. R, A, Indian 
I Ames, 54. Courts will take an equally broad 

* Per Hardwicke, L.C., Buxton v. view. 

Lister, [1746] 3 Atk., 383, 1 Ames, 1 Per Hardwicke, L.C , Buxton v. 
48. Lister, supra, 1 Ames, 50 ; Mechanics’ 
* “The remedy in equity isnot Sank v. Setton, 1 Peters, 299, 304. 
refused because in the individual * Pollock, F. M. M., 22. 


case these reasons may not hold * Phillips v. Berger, 2 Barb., 609; S 


ood and damages in an action at Pomeroy, S.P. 13 n. 
aw may be adequate relief," 1 Po- 7 2 Story, Eg., 717a. 


meroy, £9. J., s.221 ; S.P., 12. It is * Lennon v Napper, [1802] 2 Sch. A 


doubtful, however, if, in view of the & L., 684; Hunsraj Morarjee v 
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realty. For instance, there may be a bond to 
convey land,* or an agreement for a tenancy from 
year to year,” or for even a shorter period.’ 

An agreement to give or renew or assign a 
lease is specifically enforced.* Lord Thurlow 
doubted whether where a man entitled to an 
estate of inheritance agreed to make a lease with 
a covenant for perpetual renewal, each lease to 
contain the same covenant for ever, such covenant 
was really intended by the lessor and could be 
executed by the Court. But Lord Eldon main- 
tained that decided cases had established the 
rule that covenants of this character were to be 
specifically performed.^ A covenant to renew on 
the part of the defendant, however, must be dis- 
tinctly and clearly shown, and it must appear 
that the plaintiff has not been lacking in diligence.’ 
But an agreement for a perpetual renewal will not 
be inferred unless the intention is expressed in a 
manner free from all ambiguity.” 

An agreement by atenant to surrender a given 
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Ranchordas | D&karmsey, [1905]. 7 [1789] 2 ibid, 636; Rees v. Dacre, 
Bom L R., 319 (contract to sell 9 Ves., 332 (cited). 

land situate outside the jurisdiction * Willan v. Willan, [1810] 16 
of the original side of the Bombay Ves. 72, 84 

High Court enforced by that ' Lennon v. Napper, [1802] 2 

Court); Hari Chand v Bura Mal, Sch. & Lef., 682; Eaton v. Lyon, 
[1906] P. L. R No. 27 (contract of [1798] 3 Ves, 690. In Jaggi La! v. 
sale of land entered into before the Cooper, [1905] 27 All, 696, it 


was 
Punjab Alienation of Land Act held, upon a construction of the — 


came into force). 


! 4 Pomeroy, Eg. J.. s 1402. 
3 Manchester — v. 


Coom^s. 
[1901] 2 Ch , 395; Fawcett, LE 7, 
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estate to his landlord upon a certain event is 
deemed eminently fit for specific performance.’ 

An agreement to execute a mortgage with an 
immediate power of sale has also been specifically 
enforced, where it has appeared that money has 
actually been advanced by the plaintiff, and the 
defendant is not prepared to pay off the advance 
at once. [n fact, as a consequence of the right — 
to specific performance of such an agreement,  — 
it has been held in England that an agreement = 
for value to give a mortgage or pledge of even 
specified chattels creates an equitable lien.? t 

Where property is agreed to be secured for 
certain purposes and in certain events, and there 
is danger of its being alienated or squandered, — 
the contract may be specifically enforced by ` 


Wik Oh NC 
Ge ee R fe, é 


h 

securing the property for the agreed purposes.* Ge 
A compromise is an agreement and willbe — 
enforced as such if otherwise unobjectionable.* 3 


The relinquishment or abandonment of a claim 
in good faith is consideration for the compro- — — 
mise. It is not required that the claim should — 
be a good one, for the right must always be on 
one side or the other, and there would be an end | 
of compromises if they might be overthrown 
upon any subsequent ascertainment of rights —— 
contrary thereto? Where, therefore, parties, — 
“ whose rights are questionable, have equal know-  - 

















! Crocker v. Orpen, [1846] 3 * Martin v, Read, (1862] 11 C. B.A 
Jones & Lat., 601. n.s., 730. In America a different 

2 Hermann v. Hodges, [1873] 16 rule seems to prevail. See Willis- 
Eq., 18 ; Ashton v. Corrigan, [1871] ton, Cases on Bankruptcy, 338, m. I. 
13 Eq., 76; cf. Sporle v. Wheyman, Secus as to realty,. Jones, Morty 
[1855] 20 Beav., 607, 2 Keener, 55 s. 163; 3 Pomeroy, £g. 7., s. 1237. 
(copyhold) ; Taylor v. Eckersley, ' 2 Story, Bo, s. 739; light 
[1876] 2 Ch. D., 302 (chattels); v. Cook, [1755] 2 Ves. Sr, 619, 
South African Territories v. Wal- E. R., 394. —F 
angton, | 1898] A. C., 309; Dean v. e E SE Op. cit S8. 131-2. 0 
Anderson, 34 N.J., Eq., 496. Contra, $ Pollock, Com. (W. WA 215. — 
Brown v. Van Winkle Co ,[ 1906] 6 * Story, supra; Lucy's Cf 
L. R. A., NiS, 585. [1853] 4 DeG. M. & G, 355- ees 
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ledge of facts, and equal means of ascertaining 
what their rights really are, and they fairly endea- 
vour to settle their respective claims among 
themselves, every Court must feel disposed to 
support the conclusions or agreements to which 
they may come fairly at the time, and that not- 
withstanding the discovery of some common 
error," or the “subsequent decision of a court 
which shows that the rights of the parties were 
different from what they supposed.” 

It is upon this ground that family settle- 
ments or arrangements involving the giving 
up, partition or exchange of land are always 
looked upon favourably by Courts of Equity. 
"Whenever doubts and disputes have arisen," 
said Sugden, C., “with regard to the rights 
of different members of the same family and 
fair compromises have been entered into to 
preserve the harmony and affection, or to save 
the honour, of the family, those arrangements have 
been sustained by Courts of Equity, albeit perhaps 
resting on grounds which would not have been 
satisfactory if the transaction hhd occurred 
between more strangers."* But the agreement 
in settlement of a family dispute must be etal 


t Per Lord Langdale, Pickering z Vern, 473, 23 ER, 
v. Pickering, [1839] 2 Bear., 11, 56. Boughton vo v. Be 
Cf Gibsons [1799] 4 625 ; Johnson v. Sm 

et Vin Se — L 
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otherwise it may be only the germ of future litiga- 
tion and specific performance in that case will 
be refused.' 


But the equitable jurisdiction in respect of 


compromises is not limited to. those which relate 
to^ or create a charge upon land? An agreement 
between a creditor and a third person whereby 


the former promised to compromise his claim - 


against his debtor has been specifically enforced 
in America. The principle is clear that even in 
the case of personal property its nature must be 
examined to see if pecuniary damages are an 


[d 
-L . 


adequate or a practicable remedy.5 


It is proper to mention here that a vendor of 


such property as is regarded of peculiar value by 
Courts of Equity and in respect of which contracts 
of sale are enforced in specze at the instance of 
the purchaser, is also entitled to ask for specific 


performance of the contract of purchase as against 
This may seem anomalous, for, 


the purchaser.* 


generally speaking, the 





! Wistar's Appeal, 80 Pa. St., 484; 
Waterman, 57. 

? Thus where two persons agreed 
upon a boundary line between their 
lands by a compromise in writing 
and there was no appearance of un- 


fairness, fraud or mistake, specific 


performance was decreed. Fugati 
v. Robinson, 18 B. Mon, 680; 
Waterman, 56. Compromise will 
bind a corporation too. Cf. Hols- 
worthy Urban Council v. Hols- 
worthy Rural Council, [1907] 76 
L. J. Ch, 389, 393 

3 Thus where a father and a son 
compromised a dispute as to a title 
toa farm by an agreement under 
seal binding the father to pay the 
son 2500 dollars in three instal- 
ments and sell the land, an Ameri- 
can Court held there was a charge 
upon the land and the son was 
entitled to a decree or specific per- 
formance. The unpaid money be- 





A. 


vendor say of a plot of 


came due after a reasonable lapse 
of time for the father to sell the 
land and realise from its sale. and f 
the Court might in such a case e 
properly appoint a trustee to make — 
the sale. Johnson v. Johnson, 49 Er 
Md., 189; Waterman, 57. Zb 
1 Phillips v Berger, 8 Barb., $527; — 
Waterman, 56. : Ett 
5 Clark v, Flint, 22 Pick, 331. 228 
2 Story, Eg , s. 718. , 
ë Chfford v. Turrel, [1841]; 1 
Y &C.Ch, 138,150. 62 E. R., 826, 
831 ; affd., 14 L. J. Ch., 359 (lease 
of land); Walker v. Eastern 
Counties Ry. Co, [1848] 6 Hare, — 
594 (land); Kennedy v. Werham, — 
[1822] 6 Madd., 355 (annuity); ` 
Hope v. Walter, [18991 t Ch. Get : 
(land); Cogent v. Gibson, [1864] ` 
33 Beav., 557, t Ames, 56 (patent — 
right); Witky v. Cottle, [1823]. 
I Sim. & St, 174, 1 Ames, $5 
(annuity) ; Adderley v. Dixon, [ 
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land has only to receive a certain fixed sum of 
money' and he can always bring an action to 
recover damages for breach of contract. But, 
as was answered by the counsel for the plaintiff in 
the old case of Lewis v. Lord Lechmere, "upon 
mutual articles there ought to be mutual remedies : 
that if the vendee had a remedy both in law and 
in equity the vendor would not be upon a par with 
him unless he had so too: that the remedy the 
vendor had at law was not adequate to what he 
had in this (Chancery) Court ; for at law they only 
could give him the difference in damages whereas 
he might for particular reasons stand in need of 
the whole sum.? Besides by the articles the land 
is bound and the vendor is in nature of a trustee 
for the vendee; ana whether a recovery in an 
action of law upon the articles may make cease 
to be so is not entirely clear." Lord Macclesfield 
allowed this contention and ruled that the 
remedy the vendor bad at law was not adequate 
to that of a bill in equity for specific performance. 
The sale may have been made for other than a 
mere money consideration, and the right of the 





t S. & S., 667 (debts). Sir E. Fry the sepcific performance of an or- 


remarks: “It does not appear to dinary land contract is really 
follow from the authorities referred brought for the recovery of money 
to or from principle that the vendor alone and it differs from the suit to 
of a chattel can maintain an enforce a vendor's lien in the fact 


action for specific performance that the judgment is for the re- 
in all cases where a purchaser covery of Szen generally and not 
of the same chattel could do so" out of the la itself as a special 
(Sp. Per, 35) But vide the last fund," 1 Pomeroy, Eg. J- S 112, x. 
three cases cited ; and if the rule is iE ma usetts, where 


to the doctrine of mutuality, it is same amount of ` y at law as 
not to see why wherever an he would receive in equity, he can- 
equitable remedial right in the Fones 


not apparenti oral TIS Mets 
dee is recognised, a correspond- v. /VemAal/, 11874] 115 Mass., ` 
iex emgeet leet IRAE NE I Ames, 56. ge ac a 
mitted in favour of the vendor. in India. — 
P- 


.2 Pomeroy, . R. s. 747, 
1262: 2 Wh. & T 425 Ce 
' “The suit by vendor for 
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vendor to be relieved from the responsibilities 
appertaining to the ownership has been said to 
be sufhcient to sustain the suit even where 
the consideration is paid. Sir Edward Fry 
refers to Eastern Counties Ry. Co. v. Hawkes? 
and Lewzs v. Lord Lechmere? and remarks that 
" damages will not place the vendor (of land) in 
the same situation as if the contract had been 
performed ; for then he would have got rid of the 
land and of all the burdens and liabilities attach- 
ing to it, and would have the purchase money in 
his pocket ; whereas after an action for damages 
he still has the land and, in addition, damages,— 
representing, in the opinion of a jury, the difference 
between the stipulated price and the price which 
it would probably fetch, if resold, together with 
incidental expenses and any special damage 
which he may have suffered. The doctrine of 
equity with respect to the conversion of the land 
into money, and of the money into land upon the 
„execution of the contract, and the lien which the | 
vendor has on the estate for the purchase-money 
and his right to enforce this by the aid of the 
Court, are additional reasons for extending the 
remedy to both parties" | 
Whatever may be the reasons—and it is pos- _ 
sible that different reasons may have influenced 
different judges at different times—it is now quite — 
settled that a vendor is entitled to ask for specific — 
performance whenever a purchaser is, thougha - 
Court may feel more inclined to listen to objections 
made against him seeking such relief ‘‘ because ~ 














! Shaw v. Fisher, [1855] 5 DeG. * [855] 5 H.L. C, 335 3500 
M. & G., 596; Wynne vw. Price, 379. — 
[1849] 3 Ib., 310; Chea/e v. Ken- = {17223 10 Mod., 503. : 
ward | 1858] 3 DeG. & J., 527; — Pu ms ie 3 
Hurnble v. mgston, [1844] 7 MS 2 Dart., V. & P., 1024; Waterman, — 
W., SIT ; Walker v. Rartlett, [1856] s. 15, pp. 17-19; 2 Pome — 
18 C. B , 845. | R 
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he can get complete relief at law."' The prin- 
ciple in Professor Langdell’s words is this: “If 
both sides of the contract be of such a nature 
that equity can enforce them, and one side be of 
such a nature that equity ought to enforce it, 
then equity will enforce both sides, though the 
other side consists merely, e.g., in the payment of 
money; and this equity will do, not only at 
the suit of the party who is entitled to come into 
equity from the nature of the thing for which he 
has contracted, but at the suit of the other party 
as well." 

An award has been specifically enforced by 
Chancery Courts in England and America where 
it directs the performance of some specific thing, 
e.g., the conveyance of an estate or the assign- 
ment of securities? the renewal of a lease at 
arent fixed by arbitrators or the adoption of a 
boundary line. The reason in Lord Eldon’s 
words is “because the award supposes an agree- 
ment between the parties and contains no more 
than the terms of that agreement ascertained by 
a third person," the bill therefore ''calls only for 
a specific performance of an agreement in another 
shape."5* But the arbitrators being judges of the 





| Webb v. Direct London and © Ce UE T 

Portsmouth Ry. Co.. [1852] 1 DeG. * Norton v. Mascail, £1687) 2 
M. & G., 521, 5289. The decree Vern, 24, 2 Keener, 109; H. v. 
granted to the vendor is not for the Hardy, [1733] 3 P. Wms., 187 (the 
ree | i bens to be paid with an reporter notes that an award | 
awar execution, if it is not, but to pay money is not 

it should direct a sale of the premi- 
ses in case of default, and should 
require the plaintiff to deposit with 


the court a conveyance of 
the land. ff sd . Sullivan, 43 
Am. Dec., 53; Lawson, Con, 578. 
In Porter v. Frenc c Bal te 
—— Me., 195, 2 Keener, 96, 
at law was not shown — med 
quate and incomplete, | 


Award. 
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parties’ own choosing Lord Hardwicke ruled that 
the award could not be objected to on the ground ~~ 
of its being unreasonable Even if judges sg: 
chosen erroneously decide a question of law the 
court will abide by that decision? An agreement 
embodied in an award therefore cannot be placed 
on quite the same footing as a common agree- 
ment. “ Having submitted to a judge chosen by 
themselves," says Lord Eldon, *'the parties give 
to his acts an authority which the court would not 
allow to their own." But where an arbitrator 
acts in excess of the authority given him the 
court will refuse to enforce his award. The case 
of Nickels v. Hancock* is in point. There the 
judgment of the arbitrator went to the length of 
destroying the right of one of the parties to the 
agreement of submission, though the parties never 
authorised him to decide that one of them had no 
right and should acquire no interest in the subject 
in dispute.5 In India too a suit may be brought 
to enforce an award,® but a more convenient and 
expeditious procedure is to have it made a rule of 
Summary court under the provisions of Chapter XXXVII 


(e *. of the Code of Civil Procedure, Part V7 Upon 
525-6. an application being made under section 525 
the proceedings are registered as a suit and 
notices are issued to the parties other than those 





tract would render such contract P. C. ; Sara/;ee! v. Gouree Pershad, CS 
capable of enforcement, then the [1867] 7 W.R., 269; Kota Seetam- — 
award itself may be specifically en- ma v. Xol/apur/a, [1875] 8 Mad.  J 
forced," 4 Pomeroy, Eg. J., s. 1402; H.C.R, 81; Gowdu agata v. NS 
SP. SE Gowdu Bhagavan, [1898] 22 Mad, 

1 Tees v. Metcalfe, [1737] 1 Atk., 299, 300; and other authorities — ~ 
64. . cited in D. C. Banerjee’s art, 4 A: 
* Cf. Gholam Khan v. Muham- L J., 219-222. See alsoSR.A. se 














mad Hasan, [1901 29 Cal., 167. 30; W. Wathawa v. Nga Po, [1906] 
* Wood v Griffith, supra. U.B.R.,3o Cf. Jafri Begam v. AB i 
$ [85s] 7 DeG.M. & G., 300. Raza, [1901] 23 All., 383, P.C. — 
s [bid, at 325. Cf. Mustafa v. ? Indian Arbitration Act (IX of | 
Phuija, (1905) 27 All., 526. 1899), also yv down a special proe — 
* Muhammad Newas Khan v. cedure for the presidency towns. - 


Alam Khan, [1891] 18 Cal, 414, See Morison's edition. 
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who have applied. Cause may be shown under 
section 526 upon the grounds indicated in sections 
520 and 521. That is, it may be shown (a) in 
respect of the award itself, that (i) it goes beyond 
or falls short of the terms of reference,‘ or (i1) it 
is too uncertain to be executed,’ or (ii) it is ex 
facte illegal ; (4) in respect of the arbitrator, that 
he has been guilty of corruption or misconduct ;* 
and (c) in respect of a party to the reference, that 
he has been guilty of fraudulent concealment or 
of wilful deceit towards the arbitrator. There is 
an implied condition in the submission of the 
parties that the award shall dispose of all the 
matters referred, but neither more nor less,> that 
it must be a final decision in relation to their 
agreement. An unintelligible or inconsistent or 
vague award cannot be put into execution, but 
the interpretation of an award should be fair and 
reasonable, sensible and liberal, and not according 
to any technical canons of construction.“ An 
award that directs an illegal thing to be done 
will not be enforced, nor apparently one which 
proceeds upona gross and palpable mistake of 
law, unless a doubtful question of law has been 
expressly left to his determination. Misconduct 
in an arbitrator does not necessarily imply moral 





® Cf. Russell on Aré4itration, 195, these cases, prior to the making of 
Jo, 371-2 ; Dandekar v. Dandehars, the award, injunctions were 
[1882] 6 Bom., 663 ; Tuala Singh v. against corrupt or misconducting ar- 
Narain Das,[1881] 3 All, 541; bitrators not to proceed with the ar- 
Dagdusa v Bhukan. (1384) 9 Bom., bitration). As to misc uct see 


* Cf Wakefield v. Llanelly Ry. & 
Dock Co., [1365] 3 Det J. & S., 11. 
- Vv. 


Cf. 
CEP — Hutchesony Faton,.| 1384 
I3 * y 86r, 867; — d 
v. Ram Narayan, 1872] : as 181. 


- 


Bos) se ers ee 200007 









Contract to 
build. 





malidas Amratlal, [1 29 Bom., 10Ves., 159, ante., II7. E Eco 

- Gar, F.B. nodis d A. * City of London v. Wer: 17474 
5^ Muhammad Newaz Khan wv. 3 Atk. 512. g 4e 
Alam Khan, [ 1891 ]18 Cal. 414, P.C. m Ze Sab 
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impropriety,‘ and though he need not be techni- 
cally accurate in his procedure, he should carry 
out whatever is essential to the administration of 
justice.?^ If the court finds any of these objections 
well founded,’ or if it appears that there was no 
submission to arbitration at all,* it should reject 
the application ; otherwise it shall pass a decree in 
accordance with the terms of the award. But the 
validity of an award will not be affected because 
the party in whose favour it was had never applied 
to have it filed in court: And a valid award 
Operates to merge and extinguish all claims 
embraced in the submission, and after it has been 
made, the submission and the award furnish the 
only basis by which the rights of the parties are to 
be determined, and they constitute a bar to any 
action on the original demand.* 

All contracts which relate to realty are looked 
upon with favour by courts of equity. We have 
already seen that Lord Eldon enforced a contract 
part of which related to realty and part to person- 
alty, ste, stock on a farm.” The learned Chancellor 
treated the whole contract as single. Similarly 
Lord Hardwicke enforced against a lessee a coven- — 
ant to build, upon the ground that “to build is one — 
entire single thing and if not done prevents that — - 
security which the City of London (lessor) has 
for the rent by virtue of the lease." But the — 
views of the courts of equity seem to have gone | 


DE 















| Kalicharan v. Sarat Chunder, * Per Mookerjee, J., Bhaja yi 













I 30 Cal, 397. Saha v. Behari Lal Bas E 
: "EE ies v. Barnes, [1867] 2  33Cal,S81, 4 C.L J., 162, 1 citing - 
C.P., 384. inter alia, Curley wv. Dean, [1822]. 

. Khan vw. Phuljatibi, 10 Am. Dec., 140, and V. 


Clegg AS 5 
AIL, 526. Dearden, [ 1 12 Q.B,, 576. —— 
[190$) 27 5 ix 5 848] dre 
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through a process of development with regard to 
the subject of building contracts. To quote 
Collins, L. J.: ‘‘ In early times they seem to have 
granted decrees for specific performance in such 
cases.' Then came a period in which they would 
not grant such decrees on the ground that the 
court could not undertake to supervise the 
performance of the contract. Later on again 
they seem to have attached less importance to 
this consideration and returned to some extent 
to the more ancient practice, holding that they 
could order specific performance in certain cases 
in which the works were specified by the con- 
tract ina sufficiently definite manner." n the 
case from which the above quotation is taken 
A. L. Smith, M. R.. summed up the result of the 
authorities thus: ‘‘ Where there is a definite 
contract by which a person who has acquired 
land in consideration thereof has agreed to erect 
on the land so acquired a building of which the 
particulars are clearly specified and the erection 
of which is of an importance to the other party 
which cannot adequately be measured by pecuni- 
ary damages, that is a case in which, according 
to the doctrine acted upon by courts of equity 
in relation to such matters, specific performance 
ought to be ordered."* The conditions neces- ` 
sary to confer jurisdiction thea are :— 





* Cf. Holt v Holt, [1694] 1 Eq. 
Ab., 274, pl. 11, r Ames, 68; Allen 
v. Harding, [1708] 2 Eq. Ab. 17, 
5 Pembroke vw. Thorpe, [1740] 
jection, A.L Smith, 
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(7) the work to be done is clearly defined," 
(zz) the plaintiff has a material interest in its 
execution which cannot be adequately compen- 
sated for by damages, 

(2272) the defendants have by the contract 
obtained from the plaintiff possession of the land 
on which the work is to be done.? 

And the authorities seem to establish that where 
these conditions are satisfied specific performance 
will be ordered irrespective of the fact that the 
case arises between a vendor and a vendee,? a les- 
sor and a lessee, or parties who stand in some 
other relation to one another. ‘The plaintiff, how- 
ever, should be shown to have an interest in the use 
or maintenance of the buildings, works or roads, 
either by way of reservation or as an adjoining 


landowner or even as one of the public.* 


The 


Scotch ccurts® and some of the American courts? 


îi But mere statement of estimat- 
ed value is not sufficient definition, 
Brace x. Heiser? [1858] 25 Beav., 

8. 
|i Fry, 42; 2 Williams, P. & Z., 
995. where it is pointed out (».y) 
that ZZep^urmn v. Leather, | 1884] 50 
L.T.,660,in which the third condition 
was not satisfied the covenant 
being by a purchaser to erect build- 
ings on adjoining land of the ven- 
dor was not a case for specific 

rformance. Prof. Pomeroy classi- 
Bes English cases under four heads, 
viz , (1) where the agreement is in 
its nature defined ; (2) where the de- 
fendant has contracted to construct 
some work, which is defined, on his 
own land and where the plaintiff has 
a material interest in. the execution 
thereof, wbich is not susceptible of 
adequate compensation in damages ; 
(3) where the defendant has under- 
taken to construct certain works 
upon land acquired by conveyance 
from the plaintiff, so that the plain- 
tiff, having with his land, 
cannot erect the stipulated struc- 
tures thereon at his own cost, and 











thus ascertain the amount which he 
should be entitled to recover from the 
defendant as damages for the breach 
of the contract ; and (4) where there 
has been a part performance of such 
a contract, so that the defendant has 
received and is enjoying the benefits 
of it i» specie. S P., s. 23. Lawrence 


v. Saratoga £L. Ry Co. [1805] 36 
Hun. 467, 2 Keener, 175. 
* Waterman, Sf Per. 35, sug- 


gests a distinction between such 
cases and other cases. 

*2 Williams, FP. © Z7, 995; 
Price v. Mayor ete. of Penzance, 
[1845] 4 Ha., 506. So where it was 

rt of an agreement to sell land 
that the vendor should execute works 


on adjoining land of bis own, the 
agreement would be specifically 
enforced against him. Wells vw. 


Maxwell, [1863] 32 Beav., 408. 
^ Clarke wv. Glasgow Assurance 
Co., [1854] x McQu., 668. 


5 Stuyvesamt v Mayor of New York ` ue 
II Paige Ch. 414 (agreement to open > 
drain through defendant's;land;,,and ` — 


other cases cited in 1 Ames, 79 ~”. 


F 


" 


245^ 
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exercise a more extensive jurisdiction in respect 
of these building contracts, and Mr. Justice 
Story justifies this upon the following forcible 
grounds :— 

“If the suit is brought before any building or 
rebuilding by the party claiming the benefit of the 
covenant the damages must be quite conjectural 
and incapable of. being reduced to any absolute 
certainty ; and if the suit is brought afterward, still 
the question must be left open whether more or 
less than the exact sum required has been 
expended upon the building, which enquiry must 
always beat the peril of the plaintiff. Such a 
covenant does not admit of any exact compensa- 
tion in damages from another circumstance: the 
changing value of the materials at different times 
according to the various demands of the market. 
It seems against conscience to compel a party at 
his own peril to advance his money to perform 
what properly belongs to another, when it may 
often happen either from his want of skill or means 
that at every step he may be obliged to encounter 
personal obstacles or to make personal sacrifices 
for which no real compensation can ever be made. 
In all such cases courts of equity ought not to 
decline the jurisdiction whenever the remedy at 
law is doubtful in its nature, extent, operation or 
adequacy." , 

When Scottish courts have to deal with con- 
tracts to build they generally appoint some pro- 
perly qualified person under whose superintend- 
ence the work is directed to be executed. The 
French Law, on the other hand, authorises the 
injured party to execute the work at the expense 
of the defaulter, where default has been made in 





P 2 B s. 728. — see Ross v. ux IA 
nion Paci, b 4 [r86 I » 435 
Woolw., —— 2 —— i 1 E 
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the execution of works contracted to be done: 
There is no reason why either or both of these 
courses should not be followed by courts in India, 
and the second illustration of clause (c), section 12, 
Specific Relief Act, possibly indicates an inclina- 
tion of the Indian Legislature in favour of the 
Scotch practice. 

I will now give a couple of instances of cases 


Price had sold to the Municipal Cor- 


Corporation entered and 


Price’s bill for specific performance was 
who observed that 


Price v, 

A where building contracts have been specifically 
enforced. 
poration of Penzance certain lands and the ven- 
dees by the deed of sale had covenanted forth- 
with to make a road and erect a market-house on 
the parcel sold. The 
made the road, but neglected to build the market- 
house. 
sustained by Wigram, V. C. 
the defendants having had the benefit of the con- 
tract in sfecze the . court would go to any length 
which it could to compel them to perform their 
contract in sfecte.’ 

ns d In another case the plaintiffs were the Corpora- 

&amtpm tion of Wolverhampton. 


They were possessed 
of a piece of land abutting on a street upon which 
they were desirous of having new buildings erected 
for the improvement of the town and also for the 
purpose of increasing the rateable value of the 
property. The defendant, who was desirous of 
engaging in a building speculation, purchased this 
piece of land and covenanted to erect a building 


— 


* Code Civil, ss. 1143-4 ; Fry, p. 
43. Cf Wells v. Maxwell, [1863] 32 
Beav , 408, 419. 

3 Price v. Mayor efc. of Pen- 


zamce, [1845] 4 Ha. 506. Cf. per 
ML P. J.: “Certainly there is 
seldom a case which calls more 
strongly for the active aid of the 
court ios the present. A corpora- 
tion gets possession of the plaintiff's 


land by his consent, and on terms 
to which thev agree; it pays noth- 
ing for the land, and is spared the 
trouble and expense of proceedings 
to condemn ; and then, when in poss- 
ession, it refuses to perform the 
things it agreed to." Lawrence v. 
Saratoga Lake Ry. Co, [1885]. 36 ' 
Hun, 467, 2 Keener, 178. 
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or buildings thereon which were specifically defined 
in all particulars by a subsequent agreement. 
Upon the defendant failing to perform this agree- 
ment it was directed by the court to be specifically 
executed. A. L. Smith, M. R., observed :— 

"It is specially important to the plaintiffs as 
the sanitary authority for the borough of Wolver- 
hampton that a piece of land like that in question 
should not be left vacant in the middle of the 
town and that houses should be built upon it which 
may be the subject of assessments to the rates. 
It appears to me that the value of their right to 
have houses erected by the defendant on the piece 
of land conveyed to him cannot adequately be 
estimated by pecuniary damages and that such 
damages would not be adequate compensation to 
them for the breach by the defendant of the 
contract.” 

The larger number of cases, however, upon 
this subject has arisen where a railway company 
has taken lands from a landowner on certain 
terms, one of them being that it will carry out 
specified works of construction.? The promise to 
construct these works is part of the consideration 
for the sale, and the works are to be constructed 
with a view either to rendering the railway less in- 
jurious to the vendor or to affording facilities to 
him for using the railway. Under the circum- 
stances equity assists the vendor. The Indian 
Legislature has put its z#primatur upon such 
cases by appending an illustration to clause (c) 
of section 12, Specific Relief Act. This illustra- 
tion is founded on the well-known case of Storer 





' Mayor of Wolserhampton vw. exception to the rule that ordinarily 
Emmons, [1901] 1 K. B., 515, I the court will not enforce specific 
Ames, 77. performance of building works. 

*In Ryan v. Mutual T. W. C. Fortescue v. Lostwithiel and F. Ry. 
Assn., [1893] t Ch., 116at 126, Kay, Co., [1894] 3 Ch., 621. 

L. J., referred to these cases as an ? La . Eg a 472 95. 
18 
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v. Great Western Ratlway Co., and runs thus :— 
'" In consideration of being released from certain 
obligations imposed on it by its act of incor- 
poration a railway Co. contract with Z to make 
an archway through their railway, to connect 
lands of Z severed by the railway, to construct a 
road between certain specified points, to pay a 
certain annual sum towards the maintenance of 
this, and also to construct a siding? and a wharf 
as specified in the contract. Z is entitled to 
have this contract specifically enforced, for his 
interest in its performance cannot be adequately 
compensated for in money ; and the court may 
appoint a proper person to superintend the con- 
struction of the archway, road, siding and wharf."* 

Similarly in Hood vw. North-Eastern Ratlway 
Co. ; an agreement by the Great North of England 
Railway Co. for the permanent use of some land 
then purchased by the company as *'a first-class 
station for the purpose of taking out and setting 
down passengers travelling along the said railway" 
as also a goods depot, was specifically enforced 
by James, V. C. His Honour held that there was 
no substantial difficulty in ascertaining the mean- 
ing of the agreement and that he was in a position 
to give the plaintiff substantial relief based upon 
the breach of the covenant committed by the 





3 [1842] 2 Y. & C. Ch. 48, and will not do" Rather than 
2 Keener, r41 allow such a gross piece of dishones- 


" Lyffom x. G. N. Ry Co., [1856] ty to go unredressed the court will 
ab & J. 394: Green v West struggle with any amount of diffi- 
Cheshire Co., (1871! 13 Eq.. 44. culties in order to perform the 

H Wilhom v. Furness Ry. Co. agreement." 

[1869] 9 Eq. 28, 2 Keener, 164 ; CES R A,s 22, III, 377 
an agreement to build road * [1869] 8 Eq, 666. ry Ames, 82; 


and wharf on land conveyed was affi. 5 Ch. 525. Cf. Zawrence v. 
James, V. C.. who said Saratoga Ry. Co, [1385] 36 Hun., 

“It would monstrous if the com- 467, 2 Keener, 171, (agreement to 

—— got the whole benefit erect two bridges and a ‘neat and 
t t coul 


d turn round tasteful station building" at which ` y F 


agreemen 
and say ‘thisisa sort of thing which all trains were to stop), 
the court finds a difficulty in doing ; 


— Ke? E E eer pe 
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company (which had gradually withdrawn the 
accommodation originally provided at the station 
and had ceased to stop there the trains which 
ought to have been stopped, so that the place 
had become as bad as a third class station) with- 
out imposing any unnecessary or unreasonable 
burden upon the company. The learned judge 
therefore was not “obliged to do that which is 
almost a scandal to our law—drive a man to 
what used to be called ‘the other side of West- 
minister Hall' and say ] will dismiss your bill 
without prejudice to an action." 

There have been other cases where agreements 
to make such roads, ways and slips for cattle as 
might be necessary, or to build a road and 
bridge; or to make railway crossings,* or to 
build bridges for overhead crossings and a neat 
and tasteful station building,^ have been 
specificaly enforced. As an American Judge 
observed, "Although the party aggrieved might 
have obtained damages which would have been 
sufficient to have enabled him to pay for con- 
structing them and although the work to be done 
necessarily involved engineering skill as well as 
labour, he was not bound to assume the respon- 
sibility or the labour of doing that which the 
defendant had agreed to do.''5 

In these cases the railway company has 
generally been compelled to construct or do works 
which are consistent with the company's large 
duty to operate the railway so as to promote the 





! Sanderson v. Cockermouth Ry. 3 lbid, 24. [1867] 2H L. 43 Post 
Co.. [1849] 11 Beav , 497. v. Westshore & B. Ry. Co, 123 


* Raphal v. Thames Valley Ry N. Y , 580. 


Co.[1867] 2 Ch.. Ap.. 147 ; Firth t Lawrence v. Sa:afoga Lake Ry. 


v. Midland Ry. Co, [1875] 20 Eq, Co. supra. 


100 s Per Devens, J., Adams v. Mes- 
* Darnley v. London Ry. Co. singer, (1888) 147 Mass. 185, 1 


[1863] 1 Deg. J. & S, 204, £1865] Ames, 52. 
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public convenience.* But in some recent cases, 
specially in America, trackage and operating con- 
tracts between railways of the utmost complexity 
have been the subject of decrees of specific per- 
formance, although in making their decrees the 
courts have conceded that they would be called 
upon from time to time to alter and adapt to 
changing circumstances their regulations for 
carrying the decrees into effect during a long 
period of years.* As an illustration reference may 
be made to the case of Wolverhampton & W. Ry. 
Co. v. London & N. W. Ry. Co. in which two 
railway companies had contracted that the defen- 
dant should work the plaintiff's line and during 
the continuance of the agreement develop and 
accommodate the local and through trade thereof 
and carry over it certain specific traffic. The 
defendant carried a portion of the traffic, which 
ought to have passed over the plaintiff's line by 
other lines of the defendant. Upon the plaintiff's 
suing for specific performance it was objected 
that the court could not undertake to enforce 
this contract, because it would require a series of 
orders and a general superintendence to enforce 
the performance, and this could not conveniently 
be administered by a court of justice. Lord 
Selborne said, “The question is whether the defen- 
dants being in possession they are not at liberty 
to depart from the terms on which it was stipulat- 
ed that they should have that possession," and 
an injunction was issued. 





! Conger v. New York W. S & ! Ibid, 438. In this case however 
B. Ry. Co.. [1890] 120 N. Y., 29. a distinction was taken between in- 
But see Rapha! v. Thames Valley junction as a right flowing from 
Ry. Co , supra. an executed contractand the specific 

22 Pomeroy, £7. R., 1230-1 and pegoumanre of executed contracts. 
cases cited ms 76; also 1 Ames, sr m sus: Ch S, R, A. 5 

s Bee, 


86, n. 7. 
* [1873] 16 B7 , 433. 
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An interesting case which came before the 
New York Court of Appeals was The Prospect 
Park €» C. J. R. Co. v. Coney Island & B. A Co." 
Here the plaintiff company owned a steam railway 
and certain horse-car railroads; the defendant 
company, who were operating certain horse-car 
lines in the neighbourhood, covenanted to run 
during parts of the year to plaintiff's depot cars 
to connect with certain ferries and all plaintiff's 
trains to and from Coney Island, upon the plain- 
tiff company granting them the right to use some 
of its tracks free of charge for 21 years and fur- 
nishing them with- necessary terminal facilities at 
the depot. The object was to secure a through 
route. For over seven years the contract was 
acted upon by both the parties, when there was a 
change in the defendant's management ; the defen- 
dant then became an active competitor of the plain- 
tiff and discontinued the connection. The plain- 
tiff company sued for specific performance, and 
Bartlett, J., delivering the opinion of the court, 
said, “The provisions of this contract are neither 
complicated nor difficult and are such as a court of 
equity can enforce in its discretion.'"? Reference was 
made, among others, to the leading case of Joy 
v. St. Louis* where the defendant railway company 
had agreed to permit the use of its tracks through 
Forest Park immediately west of St. Louis by the 
plaintiff company, the defendant company to have 
control of the running of the trains of both com- 
panies through the park and to maintain and 
keep in order tracks and terminal facilities. The 
contract was unlimited in time and contained 
complicated provisions regulating the running of 


* [1894] 144 N. Y., 152, 1 Amts, ? ry Ames, 24. 
3. * [1891] 133 U. S., rz. 
3 Andrews, C. J., dissented. 
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trains and prescribing the duties of superinten- 
dents, train masters and other officers. But the 
court held that it could take charge of the 
running of the railway by means of a receiver, 
and Blatchford, J., remarked: ‘‘ Railroads are 
common carriers and owe duties to the public. 
Rights of the public in respect to these highways 
of communication should be fostered by the 
courts; and it is one of the most useful functions 
of a court of equity that its methods of procedure 
are capable of being made such as to accommo- 
date themselves to the developments of the 
interests of the public in the progress of trade 
and trafic by new methods of intercourse and 
transportation. The present case is a striking 
illustration. Here is a great public park, one of 
the lungs of an important city, which in order to 
maintain its usefulness as a park must be as free 
as possible from being serrated by railroads; and 
yet the interests of the public demand that it 
shall be crossed by a railroad. But the evil 
consequences of such crossing are to be reduced 
to a minimum by having a single right of way 
and a single set of tracks to be used by all the 
railroads which desire to cross the park. These 
two antagonisms must be reconciled and that can 
be done only by the interposition of a court of 
equity which thus will be exercising one of its 
most beneficent functions.” 

These decisions have been criticised and it 
has been pointed out that a receiver is a provi- 
sional and temporary remedy.* But they are a 
striking illustration of the proposition that law is 
the resultant of actual conflicting forces in 


! Ihid, 49. Cleveland and T. R. Co, 13 Ohio. 
3 2 Pomeroy, Eg. R., 1232, e 77. St, 544, 556; Pomeroy, S, P. 
Cf. also, Pert Clinton Ky. Co. v. 31 rr. 
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society, which has been recently insisted upon by 
a prominent law-school in America.* 

Among other contracts that relate to or savour 
of realty and are therefore specifically enforced 
by courts of justice may be mentioned contracts 
of fire insurance,* contracts of indemnity,? con- 
tracts to exonerate property by paying off a 
mortgage-lien or decretal debt.* A contract to 
exchange stock for specific immoveable property 
has been enforced,* though, as we have seen, an 
agreement relating to stock does not ordinarily 
attract the equity jurisdiction; and a contract to 
cut trees on a specific tract of land and to saw 
them into lumber^ has been treated as passing an 
interest in realty. An agreement for the division 
of water in a running stream has been specifically 
executed. So also the covenant in a lease ‘‘to 
deliver possession of (part of a basement in a 
building not then erected) to the lessee upon 
completion of the said building and thereafter dur- 
ing the term of this lease reasonably to heat and 





| Centralizztiom and the Law, tion against his principal or co- 
passim. sgrety and compel the one to pay 
3 Tayloe v. Merchants’ Fire Insur- the entire liability and the other 
ance Co. [1850] 9 How, 390, I to pay his contributive share to the 
Ames, 59. creditor. Wolmershansen v. Gullick, 


* Ranelaugh v. Hayes, [1683] I [1893] 2 Ch, 514; I. C. A., ss. 345, 
Vern, 189. t Ames, 64, where the I46. An agreement to satisfy a 
assignee of several shares of the judgment against a third n 
excise in Ireland covenanted to was specifically enforced in "js 
indemnify the assignor against pay- v Bergen, 8 Barb., 527. 
ments to the king and — matters 
that were to have been performed 


by the assi The assignor was 
sued the king for £ and 
Lord Keeper Guilford decreed that 
the i should his 
er also |o this 
subject Fry, 674. 
67 The jurisdiction 
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light the demised premises" was specifically 
enforced bv Holmes, J.. who observed that neither 
a judge nora jury would find difficulty in decid- 
ing whether the heating and lighting was 
"reasonable," and so there was no want of 
certainty in the covenant. He said: “We do not 
doubt that an expert will find it easy to frame 
a scheme for doing the work. It fairly is to be 
supposed in the present case that the difference 
between the plaintiff and the defendants is only 
with regard to the necessity of some more or less 
elaborate apparatus for light and heat, a difference 
which lies within a narrow compass and which 
can be adjusted by the court. There is no 
universal rule that courts of equity never will 
enforce a contract which requires some building 
to be done.” 

Where a purchaser of immoveable property 
enters into a covenant with reference to the 
position of buildings upon a particular plot of 
ground as part of a scheme for building upon 
such property or with reference to the user to 
which any building is or is not to be put, it has 
been held that the party who stipulates for and 
obtains that covenant does so free from being 
embarrassed by the question whether any and, 
if any, what injury or damage is consequent on 
the breach of the covenant? Where therefore 





| Fones v. Parker, [1895] 163 Warham, [1467-73] 2 Cal. Ch. LIV, 
Mass, 564, 1 Ames, 73. This but Prof. Ames points out that in 
decision has been criticised, see both these cases there is an ambi- 
2 Pomeroy, Eg. R., 1279, n.  guityand it does not appear whe- 
~ 272, where Keith Prewse & Co. v. ther the plaintiff sought specific 
National Telephone Co.,(1894] 2Ch., performance or repayment, 1 Cases, 
147 is cited as contra. See also 63, m. 4. 

Taylor v. Portington, (1855] 7 DeG. * Lord Manners v. Johnson, [1875] 
M. & G., 328; S. R A, s. 21, i/ t Ch.D., 673; Leech e Schweder, 

ii) of cl. (^). But see Samuda v. [1874] 9 Ch., 465, n. (1); Doherty 
J peter [1862] 4 Giff..42; Dear v. v. Allman, [1878] 3 A. C., 725; 
Verity, [1869] 38 L. J. Ch., 297, Holloway Brothers Ltd. v. Hill, 
486. Holmes, J, refers to Y. B, 8 [1902] 2 Ch. 618. Cf Franklyn v. 
Ed, IV, pl. 11 and Zyngeldem v.. Tuton, [1821] 5 Madd. 469, where a 
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the defendant had purchased some building 
sites and covenanted not to erect thereon 
any building nearer to a certain road than five 
neighbouring houses and then built two houses 
with bay windows projecting about three feet be- 
yond the line of frontage of the other houses, 
Hall, V. C., held that the defendant having com- 
mitted a violation of the covenant was not en- 
titled to allege that the amount of damage and 
injury was nil or that what had been done was 
actually an improvement to the plaintiff's pro- 
perty.' The feeling of anxiety is damage in such 
cases? and it is for the parties to judge whether 
the agreement shall be preserved so far as they 
are concerned in its integrity or whether they 
shall permit it to be violated.? “If the construc- 
tion of the instrument be clear and the breach 
clear then it is not a question of damage," said 
Wood, V.C., “ but the mere circumstance of the 
breach of covenant affords sufficient ground for 
the court to interfere by injunction.’’* 
In some contracts we find a stipulation to pay E * 
a certain sum of money in the event of default in — cd 
performance? To take the illustration appended genie 
to section 20, Specific Relief Act, by the Indian 
Legislature,—“A contracts to grant B an under- 
lease of property held by A under C, and that he 
will apply to C fora license necessary to the 





lessee was held to her covenant that E. R., 200 Here the defendant pur- 
the house to be built by her should chased houses subject to the coven- 
correspond with the adjoining ant not to carry on any trade, busi- 
houses in elevation, ness or calling therein. - 
R Manners v. Fohnson, supra. * Per Romilly. M R., Dickenson 
“A person who stipulates that v. Grand Junction Co., [1852] 15 
— — te not keep a Beav., 260, 272. 
school, stipulates that she shall be * Tipping v. Eckersley, [185 2 
— Leien Bie, 0e —— K & J., 264, 270. —— = 
m a school being kept, and t may not possibl se 
feeling of anxiety is damage." Per such hard and fast —— — 


Cranworth. L. C., Kemp v. Sober, , Cf. S. R A., s. 20. 
[1851] r Sim. (N. S.) 517, 520, 61 : 
19 
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validity of the underlease, and that if the license 
is not procured, A will pay B Rs. 10,000. A 
refuses to apply for the license, and offers 
to pay B the 10,000 rupees.” In such cases 
“the general rule of equity,” said Lord St. 
Leonards, “is that if a thing be agreed upon 
to be done, though there is a penalty annexed 
to secure its performance, yet the very 
thing itself must be done.’ Equity has regard 
to the substantial agreement between the parties 
and its real object and not to what seems to be 
the object. The question therefore is really one 
of intention to be gathered from the instrument, 
if any, and all the circumstances.? If a sum is 
mentioned with the object of securing the per- 
formance of an agreement and not as the price 
for doing what a man has expressly agreed not to 
do, the court will fasten upon the express contract 
and will say to him, “You cannot fall back upon 
the penalty but must do the act."* On the other 
hand, if the object was to secure for the promisor 
the option either to do the act or pay a certain 
sum of money, the payment of the penalty would 
be the price of non-performance and must be 
accepted by the promisee in lieu of performance.’ 
In these cases. the contract is optional or alter- 
native and is as fully performed by the payment 
of the money as by the doing of the act at the 





| French e Macale, [1842] 2 Dr. 
& War, 269, 274-5. 

3 Waterman, 26. 

3 P-r Turner, L. J., * The ques- 
tion in such cases as I conceive is 
whether the clause is inserted b 
way of penalty or whether it 
amounts to a stipulation for liberty 
to doa certain act on payment of 
a certain sum." Coles v. Sims, 
[1854] 5 DeG. M. & G., 9. Cf. Dia- 
mond Match Co. v. Roeder, [1387] 
106 N. Y., 473, 1 Ames, 124; 

v. Watson, 1 Gray, 414; Bray v. 


Fogarty, [1870] Ir R.,4 Eq. 544, 
547. 
* Ropes v. Upton, 125 Mass, 253; 
Waterman, 44, ». 2; Chilliner vw. 
Chilliner, (1754] 2 Ves. Sr., 523; 
Logan v. Wienholt, [1833] 1 CL & 
F4 6rr. Cf. Crave v. Peer, 43 N. J. 
Eq. $53, 2 Keener, 1244 x. 

Woodward vw. Gyles, [1690] 2 
Vern., 119 ; Legh v. Lillie, [1860] 
6H.& N., 165 ; Magrane v. Arch- 
uh [1813] r Dow, 107, 3 E. R,, 

39. 
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election of the promisor.* As the parties have 
formally agreed upon the compensation and have 
assessed the damages, an appeal to equity is un- 
necessary. In English and American cases a 
distinction is made between penalty and liquidated 
damages,’ but the Indian law does not recognise 
this distinction, and there is no reason to import 
any such distinction in the consideration of a 
case for specific performance. The distinction 
in India may be said to be between contracts con- 
taining any stipulation by way of penalty and 
those containing stipulations for ''liquidated satis- 
faction."5 In the former case, if damages are 
asked for in the event of breach, the court will 
award reasonable compensation not exceeding 
the amount named or penalty stipulated for. If, 
on the other hand, specific performance ‘is asked 
for, such agreement may be deemed "not to be 
the weaker but the stronger for the penalty.’ 
English judges have been at the pains to for- Construction 
mulate rules for guidance inthe determination of the gege 
question of construction referred toabove. It has 
been said, for instance, that the apparently alterna- 
tive form of the agreement,*or thelargeness or small- 
ness of the sum named as penalty;?is an uncertain in- 
dex. But if the value of the subject of the contractis ` 
much larger than the penalty named,” or the latter 





! Fry, 63. See Pt. I, Ch. III, for * Per Lord Hohon ` PT = l 
an —— aap aes the p v. Trever, [1723] 2 P. Wms., 19t, 3 Re. a 
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sum is single whereas the act stipulated for is 
continuing or recurring,* or the benefit of the con- 
tract would flow in one channel and that of the 
sum if paid in another; a presumption may be 
raised against a construction of the contract as 
alternative. On the other hand, the contrary pre- 
sumption may be raised where the agreement 
would be unreasonable unless the person stipulat- 
ing to pay the sum was held to have an option.’ 
But no hard and fast rules can be laid down in 
matters of construction and it is elementary that 
the language of one document can seldom throw 
light on the interpretation ofanother What may 
be laid down generally, however, is that a court 
of equity is anxious to treat the penalty as being 
merely a mode of securing the due performance 
of the act contracted to be done and not as a sum 
of money really intended to be paid,» and when 
it is doubtful what the parties really intended, the 
inclination of the courts is to regard the amount 
named as penalty.^ The proper rule for the con- 
struction of a contract is that it should be esta- 
blished rather than defeated, and equity desires 
not forfeiture, but compensation.” ''The penalty," 
said Lord Loughborougb, ''is never considered 
in this court as the price for doing what-a man 
has expressly agreed not to do.’ There- 





^ French v. Macale, supra. Ap,394; DAanukdhart w. Nathuni, 
2 CAilliner w. Chillimer, supra [1907] 6 C.L.J., 62, 68-9. 


(bond to pay £600 to A if land not 
conveyed to A's daughter and her 
husband). 
3 Magrane v. Archéold, [1813] 
r Dow., 107, I4 
nant to renew 
penalty of £70 where fines on head- 
lease were raised on renewal ac- 
cording to the value of the pro- 
perty 
Sudamma/, 


“es ar vw. 


[1900] Mad., 214, 218, P.C. ; 
dt E 4. e FF € 


Seddon, [1875] ro Ch. 


^ Per Lord Cranworth, Ranger v. 
Great Western Railway Company, 
[1854] 5 H.L.C., 72, 94. Cf. Sloman v. 
Walter, [1784] 1 Bro. Ch., 418, 419 

SZ Foley v. Keegan, 4 lowa, 1; 
Waterman, 29, x. 5. 

7 Page v. Broom, [1827] 4 Russ., 
6, [1830] 2 R. & M., 214 ; 3 Parsons 
Con., 372. 

* Hardy wv. Martin, [1783]. x Cox. 
26, x Scott, 124. But see Ast/ay v. 
Weldon, [180r] 2 Bos. & Pul, 346, 
352. 
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fore in the ordinary case of a stipulation on 
the sale of real estate that if the purchaser failed 
to comply with the condition he shall forfeit the 

deposit, the “purchaser,” said Lord Elden, “has 
no right to say that he will put an end to the 


agreement forfeiting his deposit.’ 
Damages im- 








As in some cases of breach of contract —— 
damages in money may be an inadequate remedy, 
so in others it may be an impracticable remedy. 
In this latter case two classes may be distinguish- 
ed, according to Pomeroy, viz. :— 
I. Where from the lack of some legal forma- 
lity or condition in the contract no action at law 
can be maintained.’ 
Il. Where from some peculiar feature of the 
contract either in its subject-matter or its terms 
or in the relation of the parties it is impossible to 
arrive at a legal measure of damages atall or at 
least with any sufficient degree of certainty.? 
! Crutchley v. Jerningham, [1817] 167. II. Contracts not valid at 
2 Mer, 506. Cf. Long v. Bowring, law but which equity treats as 
[1864] 33 Beav. 585; Howard v. binding on the conscience. By far 
Hopkins, [1742] 2 Atk., 371: Dooley the most important are verbal con- 
v Watson, 1 Gray, 414. Waterman, tracts concerning land which are 
28, ». 2. invalid by the Statute of Frauds 
3"[nder this head are includ- but which if part performed equity 
ed :—I. Contracts in which plain- will enforce: Kirk v. Bromley Union, La 
tiff has not performed or even can- 2 Phill. Ch., 640; Gough v. Crane, — SE e 
not perform all the conditions on 3. Md. Ch., 119; Crane v. c — MS A 
his part so as to maintain an action Md., 316, [Cf. S.R.A., s. 22, III, —— TON 
ut see s. 4, cl. (eil Under this — — 


atlaw but which equity still may 
treatas binding and enforce. In 
such cases if the contract is other- 
wise a proper one equity will decree 
a i with such 
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This division corresponds roughly to clauses (4) 
and (4) of section 12, Specific Relief Act. I have 
already tried to illustrate clause (4) to some ex- 
tent. Wherever the amount of damages have to 
be fixed by conjecture the case may be treated 
as one under this clause. There is no basis 
for the computation of damages. Where, for 
instance, upon the dissolution of a partnership 
it was agreed between two partners that a parti- 
cular book used in the trade should be considered 
the exclusive property of one of them and that a 
copy of it should be given to the other, the agree- 
ment as to the copy was enforced in sfecze, it 
being clear that no standard could exist as a 
measure of damages. So where a partner has 
agreed to retire from business,’ or not to carry on 
the same trade with other persons or within a 
certain distance or in a certain place. And even 
where the parties are not partners it is universally 
conceded that equity will decree specific perfor- 
mance of a contract not to carry on a trade or pro- 
fession in competition with the plaintiff where the 
contract is not bad as in restraint of trade.5 
Among other negative contracts which courts of 
equity have enforced may be mentioned agree- 


ments not to play,^ or work for,’ or sell to? a differ- 


1 Palmer v. Graham, [1850] 1 Pars. 
— 479 


& St, 600. 
a Gray v. Smith, [1890] 43 Ch. D., 


mgen v. Simpson, [1824] 1 Sim. 











Com... The leading English case 
now is Nordenfelt v. Maxim Nor- 
denfeit Guns & Ammunition Co., 
[1894] A. C., 536, 6 R. C, 292; but 
the Indian law has been interpreted 
in a much more narrow and res- 
tricted sense, Madhab Poramanick 
v. Rajcoomar Das, [1874] 14 B.L. 
R., 76; Brahmaputra lea Co, v. 
Scarth, [1885] 11 Cal, 545. See 
Pollock, Cow. (W. W.) 467; also 
cases cited, I Ames, 124, » 3 

* Lumley v. Wagner, [1852] 1 DeG. 
M. & G., 604, 1 Ames, 93 

* Duetrichsen v. Cabéurn, [1846] 2 
Ph, 52, 1 Ames, 108. ` 

s nell v. BMnet, [1883] 22 Ch. 
D., 835, 1 Ames, 114. 
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ent company, or manufacture machines infringing 
patents claimed by plaintiff not to sue fora 
certain time? or appeal to a superior court,’ as 
also agreements by a husband not to molest his 
wife* or by a wife not to claim her dower. But 
I shall have to deal with negative contracts 
in more detail later on. It will therefore suffice 
to state now that specific relief is enforced in 
such cases by means of an injunction, damages 
being purely conjectural.” 

Returning to affirmative contracts I may in- 
stance an agreement to accept chattels in satis- 
faction of claim on a bond and mortgage,* or an 
agreement by the payee of a note to indorse pay- 
ments thereon,? as the case of a contract for the 
breach of which it is not practicable to estimate 
damages in money. In Phillips v. Berger? the 
contract was about a chose in action, viz., the 
sale or compromise of a judgment-debt; there 
was an agreement to accept a promissory note 
given by a third party for a portion of this debt, 
and the court held that damages would furnish 
no just and adequate compensation. 

Under this head also should the cases of con- 
tract to sell or supply patented or scarce articles, 
referred to above, be probably brought." 
An agreement to renew a lease of a newspaper 
has been specifically enforced in America.” | 


Lord Hardwicke, C., was of opinion that an- À 


KE = 


! American Co. v. Grossman, $7 


ed. Hs. 
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agreement for the sale of several timber trees, 
marked and growing at the time it was reduced 
into writing, was capable of specific performance. 
The peculiar features of the agreement were that 
the consideration was payable in six annual in- 
stalments, and that the purchasers were to have 
eight years for disposing of the same. The Lord 
Chancellor, following Taylor v. Neville,* thought 
such a contract differed from those that are imme- 
diately to be executed. The reason was stated 
by Leach, V. C., in a later case? to be this,— 
— s XM profit upon the contract being to depend 
future events. Uu pon future events, cannot be correctly estimated 
in damages where the calculation must proceed 
upon conjecture."* And upon this ground an agree- 
ment to purchase from an assignee for 2s. 6d. in 
the pound certain debts which had been proved 
under two commissions of bankruptcy was enforced 
in specte against the purchaser. The learned Vice- 
Chancellor said it was a “‘contract for the sale of 
the uncertain dividends which may become payable 
from the estates of the two bankrupts,” and “a 
court of equity will decree specific performance, 
because damages at law cannot accurately re- 
present the value of the future dividends ; and to 
compel this purchaser to take such damages would 
be to compel him to sell these dividends at a con- 
jectural price.”5 He referred to BaZ v. Coggs,^ in 
which case the House of Lords decreed specific 
performance of a contract to pay the plaintiff 
a certain annual sum for his life and also a certain 
other sum for every hundred-weight of brass wire 





! *A case not in Peere Williams, 383, I Ames, 47. 
not reported at all, and apparently * Adderly v. Dixon, [1824] 1 Sim. 
only cited from manuscript,” fer & St., 607., 1 Ames, 58. 
Wood, V. C., Pollard v. Clayton, * Cf. 2 Story, Eg., s. 718. 
[1855] 1 K. & J., 462, 476. 5 I Ames, 59. 
* Buxton v. Lister, [1746] 3 Atk., * [1710] 1 Bro. P. C., 144. 
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manufactured by the defendant during the life. of 
the plaintiff." 

The reason that in the case of a sale or assign- 
ment of a chose in action legal damages mav be too 
uncertain or conjectural to constitute an adequate 
comnensation? is easily intelligible. The price 
would depend upon a mere guess. But the dis- 
tinction sought to be made between a contract 
regarding chattels the performance of which 
may be distributed over a number of years and 
another which is immediately to be executed; 
seems to be artificial and unsound. and has, not 
unnaturally, been questioned by high authority.‘ 


As Jessel, M. R., said ina more recent Case 
“To say that you cannot ascertain the da- 
mage ina case of breach of contract for the 


sale of goods, say in monthly deliveries extend- 
ing over three years, is to limit the power of ascer- 
taining damage in a way which would rather 
astonish gentlemen who practise on what is called 
the other side of Westminister Hall.® There 
is never considered to be any difficulty in 
ascertaining sucha thing." ‘The mere want of 
exactitude in the measure of damages at com- 
mon law has not always been held a sufficient 
ground for the equitable jurisdiction.” 


! In Withy v. Cottle. [1823] 1 Sim. Holt, 


was enforced in .4u^im v. 


& St., 174. an agreement forthe pur- 
chase of an annuity payable out of 
the dividends of stock was speci- 
ficallv enforced. Chord v. Turrell, 
[18141] r. Y. & C Ch. 138: Kenny 
v. Weveham. [18221 6 Wadd., 255: 
Keenan v. Handley. [18641 2 DeG. 
J &S 283: Swift v Swit 3 Ir. 
Eq. 267. So aleo a contract for 
the pavment of alimony to a 
divorced wife Gn America). Fm. 
time v. Peterson. 167 Wi. 46c. But 
a contract to sell a life-interest in 
the publie fonds was not specifically 
enforced in Arvaley v. Collin« F182 1] 
You. 317, 330.34 RB 27; An 
agreement to givea deed of annuity 


20 


[18551 2 K. & J.. 66. 

* 4 Pomeroy. Eg. F.. s 1402. 

2 See also some American cases 
cited. r Ames, 48. # 2. 

* Pollard v. Clayton. [1855] x K. 
& J. 462, 476. (Wood. V CA: 
Fothergill v. Rowland. [1273] 17 
Fa.. 122. 140 (Tessel, M R.J; Aus- 
tin. Juris. D. 8o08 ; Frv. cf Fones 
v Newhall. [1874] 115 Mass.. 244. 
2 Keener. 87.92 But see Pomeroy, 
S.P.s 14 and note. 

* Fothergill v. Rowland, supra ; 
I Ames, 112. 
€ That is, Courts of Common 
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On the ground of uncertainty of assessment 
of damages must also be justified the cases in 
which agreements for sale or assignment of 
patents have been specifically enforced. “I am 
of opinion," said Romilly, M. R., “that where 
there is a valid contract for the sale ofa patent 
this court will specifically enforce it ina suit by 
the purchaser against the vendor and will make 
the latter execute a conveyance. l am also of 
opinion that the opposite is equally true and that 
the vendor may come into equity for the purchase- 
money."' The jurisdiction may be supported in 
fact on two grounds. A patent is a thing which 
the vendor alone can supply,’ and the value of a 
patent right cannot be ascertained by computa- 
tion? As an American judge explained the 
matter: “All the data by which its value can be 
estimated are yet future and contingent. Ex- 
perience may prove it to be worthless; another 
and better invention may supersede it ; or it may 
itself be an infringement of some patent already 
existing. On the other hand it may be so simple 
in its principle and construction as to defy all com- 
petition and give its owner a practical monopoly 
of all branches of business to which it is applic- 
able. In any event its value cannot be known 
with any degree of exactitude until after the lapse 
of time and even then it is doubtful whether it can 
be ascertained with sufficient accuracy to do 
substantial justice between the parties by a com- 
pensation in damages.” 





! Cogent v. Gióson, [1864] 33 cases cited in 2 Pomeroy, Æg. R., 


Beav, 557, I Ames, 56 (patent for 1267, n. 34. 


improvement in the manufacture * 2 Pomerov, Eg Se 75I. 

of saddles). Cf. Printing Co. v. * Adamsv Messtnger, supra (Pat- 
Sampson, 71875] 19 Eq..462(agree- ent for working steam injectors) 
ment to assign future patents) ; * Per Carpenter, J., Cor?in v. 


Sweet v. Cater. [1841] »1 Sim.. 572; 7racy, [1867] 34 Conn., 325, 2 
Sims v Marryat, ia ie O B, Keener, 34. 
281 (co hts) American 
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] 
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Upon the same ground of damages being 
uncertain and conjectural I apprehend decisions 
ordering specific performance of a contract to Contracts of 
insure life’ must be supported. The jurisdiction ` "TTT" 
has been said in America to be based upon the 
complications and embarrassments incident to an 
action at law to enforce the contract.? But this 
ratio is not likely to be sustained by judges in 
India. Agreements for sale? and purchase* of a 
debt or to execute evidence of indebtedness‘ or to 
deliver a paid-up life insurance policy for a certain 
sum® or to give up notes in the hands of a holder 
in order thatthe maker may cancel them? have 
been similarly enforced in spectre. 
| have already referred to some contracts Contracts of 
between husbands and wives. There has been separation 
some doubt expressed in England and America 
as to the validity of agreements for separation bet- 
weenthem. In Lord Eldon's opinion, e.g., a settle- 
ment creating a separate maintenance by volun- 
tary agreement between husband and wife was 
in its consequences destructive to the indissoluble 
nature and sanctity of the marriage contract.? 
It is now, however, well established that a court 
of equity has jurisdiction to enforce the specific 
performance of an agreement for present separa- 
tion of husband and wife by the execution of 
proper deeds for that purpose? or, if the deed has 


! Herbert v. Mutual Life Insur- * Hughes v. Piedmont Life Ins. 
ance Company, 12 Fed. R, 807, Co., 55 Geor., 111. 
other casescited, 2 Pomeroy, £7. R., * Tuttle v. Moore, 16 Minn., 123. 
1270, * 41, I Ames, 60, n. 4. Pom- * St. Joám v. St. ohm, [1805] 
eroy, S P., s 16, P 21. 1I Ves, 526, 530: Westmeath vV. 

* 2 Pomeroy, Fg R ,s. 753. CL Salisbury, [1831] 5 Bli. N. S. 
Tayloe v. Merchants Fire Insurance — 339 See 2 Kent, Com. 175; 
Co,[1850]9How..39o9, 1 Ames. 60o. aiso Collins v Collins, 93 Am. 

* Cutting v. Dana, [1874] 25 N. Dec, 606; Schouler 


E x 265, 2 Keener, 60. Relations, Ch. XVII. See Eversley, 
* Wright v. Bell, [1818] 5 Price, Dom. Rel., Ch. XVII 

325. 2 Keener, 9 * Wilson vw. Wilson, (1848) 1 
* Hicks v. Turck, (1888) 72 Mich, | H. L. C, 538, [1856] 5 H` L. 

313, 2 Keener, 57. C, 811, 840; esant v, Wood, 





ON as S 
CENTRAL LIBRARY 


156 SPECIFIC RELIEF. 


been executed, to enforce its stipulations, e.g., 
not to sue for restitution. of conjugal rights." 
As in England a husband cannot contract with 
his wife without the intervention of some third 
person it used to be usual at one time for 
trustees to be appointed by whom the provisions 
for the wife’s separate maintenance might be 
enforced. But this does not seem necessary 
now. Consideration to support contracts for 
separation is also sometimes peculiar. Except 
where creditors and purchasers are concerned, 
the court will not weigh the consideration in too 
nice scales, says Mr. Eversley, and the mere 
agreement of the parties to execute a deed of 
separation and to live apart is sufficient to render 
it binding on both of them, both as regards 
their pecuniary and social status towards one 
another5 But as cases of this description in 
India are still happily very rare I will not pursue 
the topic further. I will only add that perform- 
ance of a contract on marriage for the settle- 
ment of either personal or real property or both 
will generally be enforced by the court.* 

An agreement to transfer the right of an heir 
apparent or spes successtonis is invalid under the 
statute law of India. Such a transfer is said to 


i 





* Hope v. Hope, [1857] 26 L. 

J.. Ch.. 417; £egard v. nson, 

[ 1797] 3 Ves, 352. 359. 

[1558] 2 K. Ce — 
155 4 e s ON cOregor 

v —— 1888] 21 B. D. 

424. See Pollock, Con QN. s / 92. 
* Fry, Pt. VI, ch vi; Water- 


KEE Rel., eR 
areey v. Ashley, [1748 
Atk, 611; Jestom Key. Cf 
6 Ch., 610. Eversley, Do (IT 
"T ES Sea Se peat Samsuddin v. ‘i 
31 Bom, 166; 
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defeat the intentions of testators or be in fraud 
of parental authority. An agreement for the 
assignment of an expectancy as such is therefore 
no more enforceable in India than it was by the 
civil law of Rome' or the common law of 
England. Where, however, the estate expectant 
subsequently vested in the assignor, courts of 
equity compelled him to carry out his agree- 
ment and make a legal conveyance, if neces- 
sary= Thus where two sons entered into an 
agreement to divide equally whatever they might 
receive from their father by wilF or otherwise, 
the contention that this was a scheme on the 
part of the sons to protect themselves from the 
consequences of misconduct and to defy parental 
authority was repelled, and the agreement was 
specifically enforced. Shadwell, V.C., thought 
that, as the testator (father) had the power 
to give property to his sons without the power of 
alienation but did not choose to do so, he had 
allowed it to become liable to all their antecedent 
contracts.* As Tilghman, C. J., observed: “If 
one enter into articles*to convey in case subse- 
quent events should make it lawful, there could 
be no doubt that in equity he would be decreed 
to convey when he afterward acquired the 
power." 5 So in England it has been said to be 


an “undeniable proposition that when a person 





ziS- 4. para 2. d 





` Pothier, Od/igations, pt. Te (agreement to sell estate d. 
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enters into a contract without the power of per- 
forming that contract and subsequently acquires 
the power of performing that contract, he is 
bound to do so. Thus where an heir apparent 
or contingent remainderman conveyed an estate 
absolutely or in fee to a purchaser for valuable 
consideration, and afterwards succeeded to the 
estate (the life in being having determined or the 
contingency having happened), he would be 
held bound to make good his sale? For in such 
cases the conveyance proving to be defective 
the vendor could not plead that the contract had 
been already discharged bv performance,? and the 
interest, when it accrued subsequently, would feed 
the estoppel. The Indian Legislature has adopted 
the same principle in the case of contracts to sell or 
let property made by a person who has only an 
imperfect title thereto. The purchaser or lessee 
in such case has the right, if the vendor or lessor 
has subseqently to the sale or lease acquired 
any interest in the property, to compel him 
to make good the contract out of such in- 
terest5 The title must be imperfect at the date 
of the contract? and some interest must have been 


— —— À— — 





* Carne v. Mitchell, [1846] 15 if the vendor had not the estate 
L. J. Ch. 9387; cf Holroyd v. specified at the time of con- 
Marshall, [1862] 10 H. L. C,  veyance but afterwards acquired 
191, 211. it, the same would immediately 
s v. Duke of New- pass to the purchaser, his heirs 
castle, [1682] 2 Ch. Cas, 112, or assigns, without any further 
22 E R, 871; A v. John- conveyance, by the effect of the 
som, [1688] 2 Vern, ; Neel v. estoppel" Ibid, 1056-7. Cf. 2 
SH 79] 3 Sim, 103, r16; Dart, V. & P. 818-9; Sug- 
2 v. Saker, [1842] 1 Y. & don, 745. 
* C. Ch, 223, 62 E. R. 3864; °*S-R.A., s. 18 (a). Ram Nirun- 
PE Smith v Osborne, [1857]6 H. L. C., jun Singh v. Prayag Singh, [1881] ` 
GC: 390, 398. 8 Cal., 138, 143-5. 
S F "E. Williams, V. & P., 1055. - “Or subsequently become so after 
En ^ : sr the conveyance to the the agreement for sale or lease is 
Ei Es. oat a contained a precise effected, Sar/u Prasad v. Wazir Ali, 
F E AEN of the vendor's seisin [1900] — SEE EEN 
— or other r right sufficient cie agreeing to grant plaintiff a lea 
: (00 de work am estoppel at law then, the lessor granted a to a thir« 
pE EE) — MU Te a UR c ee E 
VULT SNP TRENT 





—— 


Re 2^ 





B 


aS 









CENTRAL LIBRARY 


CONSENT OF STRANGER. 159 


acquired at the date of the enforcement of the 
sale or lease. Thus where a member of a joint 
Hindu family which consisted of the vendor, his 
adopted son, and anuncle, sold, without necessity, 
some joint land and during the pendency of the 
purchaser's suit for specific performance, the 
uncle died anda gift made by him was declared 
invalid, the purchaser was held entitled in Madras 
toa decree for one-half of the land, that being 
the share to which his vendor had become entitl- 
ed on the date of the decree.’ 

Where the defendant has not the present .R. A, 
ability to perform the contract, but he is able to =S 3 
acquire it, equity will compel him to do so and 
carry out his agreement.* This rule we find em- 
bodied in two clauses (4) and (e) of section 18, 

Specific Relief Act. Clause (4) runs thus :— 

"Where the concurrence of other persons is 
necessary to validate the title, and they are bound 
to convey at the vendor's or lessor's request, the 
purchaser or lessee may compel him to procure 
such concurrence.’ 

It is important to note here that the defect in 
the vendor's or lessor's title must be due to inabili- 
tyto convey without the concurrence of a third 
person, and this third person must be undera * 
legal obligation to convey at the vendors or consent. 
lessor's request. A Hindu father governed by the — 
Mitakshara, e.g., maybe compelled to obtain the 
assent of his son when transferring family proposte d 
for the discharge of an antecedent debt. ^ You © 
will further notice that the clause — "ee ée * 
worded as effectually to repugia ce the e vord 
IIT em E s 3 
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nary doctrine maintained by some old judges in 
England that where a husband possessing a con- 
tingent or immediate interest in an estate, cove- 
nanted for valuable consideration that his wife 
should join him in the conveyance of that estate, 
he could be decreed to procure her concurrence.’ 
Under the Indian law a person cannot be indirect- 
ly compelled by a decree to do what he or she 
is not legally bound to do; Clause (c) runs 
thus :— 

“Where the vendor professes to sell unencum- 
bered propertv, but the property is mortgaged 
for an amount not exceeding the purchase- money 
and the vendor has in fact only a right to redeem 
it the purchaser may compel him to redeem the 
mortgage and to obtain a conveyance from the 
mortgagee.” 

This is an exception to the maxim Caveat 
emptor and it covers only the case of a contract 
of sale, where the vendor professes to sell un- 
encumbered property. This profession may be 
made either by a false statement or by silence 
where there isa duty to  speak.* The vendor 
must atthe time of making such profession 
still own the equity of redemption, and the 





* “There NT i an hundred 
precedents,” sai ekyll, M.R., 
“where, if the husband for a val- 
vable consideration convenants that 
the wife shall join with him in a 
fine, the court has decreed the hus- 
band to do it, for that he has under- 
taken it, and must lie by it. if he 
does not performit " Hall v Hardy, 
[1733] 3 P. Wms.. 187, 1 Ames., 66. 

But the absurdity of such a course," 
says Sir E. Fry, “is obvious because 
the Tage E Chancery was GA 
putting t compulsion it cou! 

the wife to an act of which 





consent while the Court of Common 
Pleas was examining her to see 
that she was acting from free will 
alone " Sp Per 4032. The doctrine 
is now exploded ; Bryan v. Woolley. 1 
Bro P. C. 184; Emery v. Wise, 
[1803] 8 Ves. 505. Cf. Riesz's 
Appeal, [1873] 73 Pa., 485, 1 Ames, 
254. 1 
3 Cf. 2 Story Ze, 731-5. | 
* Broom, Zepai Maxims, 589. $99. 
* “Silence is innocent and safe 
where there is no duty to speak." 
Per Lord Macnaghten, Chadwick v. 
Manning [1896} A. C., 231, 238. 
also Turner v. Green, [1895] 2 
Ch., 205, 1 Ames, 366. ar 
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amount of the incumbrance should not exceed 
the purchase-money. Where all these conditions 
co-exist, the vendor has both the right to perfect 
his title and the means of doing so, and he 
may be compelled to do so at the instance 
of the purchaser. Equity accordingly will even 
compel a vendee to take a title subject to a 
pecuniary charge against which there is adequate 
security.^ Where the mortgage money may be 
without difficulty deducted in full from the pur- 
chase-money, there is no ground for the vendee's 
refusal to perform. On the other hand, where 
a mortgaged property is sold as free from in- 
cumbrance, the purchaser is entitled to compel 
the vender to pay off any incumbrance that may 
be found to exist.* 


Mr. Justice Collett thinks that this clause was Colletts 


intended to be limited to the case where the 
transaction between the parties is still incom- 
plete by reason of the conveyance not having 
been made or the purchase-money paid or both. 
For after the transaction has been completed, if the 
purchaser is charged with a prior incumbrance, 
his remedy, if any, is to sue the vendor for damages 
for breach of contract.* This learned commentator 
also points out that the words ‘“ obtain a convey- 


ance from the mortgagee" cannot be taken to 


imply that the English rule that the legal estate ` 


view. 
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recognises no such doctrine. Of course the con- 
veyance from the mortgagee can be only of such 
interest as he has under the mortgage." 

S.R.A, I now come to another class of cases where 

s. r2, cl (4). e 3 : e 
damages in money are not practicable. This is 
the class contemplated by clause (4), section r2, 
Specific Relief Act. The illustration given in. the 
Act is as follows :— 

"A transfers without endorsement but for 
valuable consideration a promissory note to B. A 
becomes insolvent and C is appointed as assignee. 
B may compel C to endorse the note, for 
C has succeeded to A's liabilities and a decree 
for pecuniary compensation for not endorsing the 
note would be fruitless.” 

C is the assignee of A and endorsement 
by him is necessary to substantiate the right 
of the transferee.” But the legislature here 
seems further to sanction the doubtful doctrine 

Defendants that insolvency of the defendant is a ground 

. insolvency. for decreeing specific performance. No doubt 
an insolvent defendant is not liable to respond 

in damages and "although this view of the 
personal responsibility of a defendant seldom 
seems to enter into the consideration of courts of 
equity, they taking it for granted that what a 
party is bound by law to do, he can do and will 

do, this consideration of personal responsibility is 

not always disregarded.’ But the doctrine in 

an unqualified form seems in conflict with sound 
principle in at least two respects. ‘‘In the first 

- place," to quote Mr. Pomeroy, ''such a rule 
makes one under such a contract a preferred — 
creditor.” Inthe second place, the inadequacy ` ` 

S "t Stokes, A-/. Codes, 956, Beav., 247. — 
zb CTT Ss * Per Shelden, J., Parker vo 
E |. — S Watkins v. Maule, [1820] 2 Garrison,[1871) 61 Ill., 250, 1 Ames, ` ` 
= KA We 337, e Distinguish 45. Bee cases cited in s.q, 1 Ames, 
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of the legal relief, which is the basis of equitable 
remedies, is ordinarily in the nature of that relief 
in cases of a certain type, not in the difficulty of 
collection of damages in the individual instance." 
“It is the contract itself," said Andrews, C.J., 
"which gives to or takes away from the court its 
jurisdiction; not the wealth or poverty of the 
party defendant."* 

Clause (4) will also apparently apply to con- Personal acts 
tracts for personal acts and proceedings. I have proceedings. 
already dealt with a number of such contacts. 
So I will content myself here with two or three 
illustrations. An agreement to invest money in 
lands and settle them ina particular manner, or 
to settle the boundaries between two estates, or 
to enforce a right of pre-emption (or restrain its 
violation) may be the proper subject of a decree 
for specific performance, as it is probable that 
pecuniary compensation cannot be got for the 
non-performance of the actagreed to be done. 
So also an agreement between the plaintiff and 
the defendant that the former should furnish a 
large number of peach trees, and the latter should 
plant them on his farm, market the fruit, and 
account for the profits. [n an old case a con- 
tract to keep the banks ofa river in repair was 
specifically enforced. The court may not be dis- 
posed to order specific performance of an agree- - e 
ment to repair or farm or mine by reason of —— 
practical difficulties in the way of the execution of — 
ats decree, but where the agreement is for the 
execution of a deed or lease, there will not be 
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same hesitation to interfere. Wood, V.C., ex- 
pressed his concurrence in the view that ‘‘where 
persons have entered into an agreement to execute 
a deed containing certain provisions, the court will 
order the execution of such deed, without regard 
to the question whether or not its provisions are 
such as the court can decree to be specifically 
performed ; and that it will in such cases consider 
it to be the substantial part of the agreement, that 
a deed shouid be executed so as to vest in the 
parties the legal rights which they have mutually 
agreed to confer." 


omn Here it will not be out of place to note that 
ot equita e . e " i. E 
— Si in the increasing complexities of modern business 


relations, equitable remedies have necessarily and 
steadily been expanded and no inflexible 

rule has been permitted to circumscribe them.* 
Specific performance therefore is not restricted to 

the cases for which precedents exist, but is given 
wherever the broad principles which control the 
subject make such relief proper? Equity courts 

in England have, for instance, entertained jurisdic- 

tion in respect of cases where the contract, if any, 

is not strictly speaking, a matter of agreement 
between the parties but is 'statuteable. The 

oe Lands Clauses Consolidation Act confers upon 
——— railway and other companies compulsory power 
to acquire the land of private owners for public 

uses. Where a notice to treat for certain land, as 
prescribed by the statute, is served on the owner 

by the company, and specially where, in pursu- 

ance of such notice, the price to be paid for the 

land has been fixed by the arbitrator, the parties, 


t Stocker v. Wedderiurn, [18571 3 Stewart v, Kennedy, [1890] 15 AC, 
K.& J, 393,403. Paxton v. New- 75, 104. : 
fon, [1854] 2 Sm. & G., 437, 440; * Union Pacific Ry. Co. v. Ry, 
Kay v. CEA [1864] 2H & M, 163 U.S, 564, 600. 
118. Wharton v. Stouten/urgh [1882] * 3 Page, 2442. 
35 N. J Eq, 266, 278; see also 
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LAND ACQUISITION. 165 
by virtue of the statute, acquire the rights and 
obligations of vendor and purchaser. There is no 
contract properly so called, for the private owner 
has no power to refuse and no acceptance by him 
is necessary, but equity treats the relation as con- 
tractual and will grant specific relief against 
either of the parties at the suit of the other.* In 
India, as in the United States,* apparently no 
such relation arises from the commencement or 
prosecution of the proceedings, for under section 
48 of our Land Acquisition Act, the Government 
is at liberty to withdraw from the acquisition -of 
any land of which possession has not been taken 
except in the case provided for in section 36.4 
Where possession has, however, been taken,‘ it 
is compulsory on the Government to complete 
the acquisition, and a suit for specific relief will, 
it is apprehended, lie even in this country, unless 
no award has been made as to the amount of 
compensation payable for the land in question.5 





| Welker v Eastern Counties Ry. 1894. or before the award either 

. [1848] 6 Hare, 594. 2 Keener, under s. 17 or by a agree- 
ex. Cripps, Comp, 213, also 56, 2 ment with the owner, Beverley, 
Wh. & I, "421-2 notes). Land, Acgn. Acts 32. 

® Stacey wv Virmont Peg RY, ^ Special procedure is prescribed 
27 Vi.. 39; Pomeroy, S-P. s 32, p. by Act I of 1894 regarding the 


43 There are — regulating award, see ss II, IS, 30, and it does 
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iG LURK E.1V: 
CONTRACTS NOT ENFORCEABLE. 


I propose to discuss today in a general way 
those contracts which a court of equity does not 
ordinarily enforce. Now there are some agree- 
ments that a court of law does not enforce. In 
the case of these agreements in the event of a 
breach, there can be no decree for damages, much 
less can there be a decree for specific perfor- 
mance.’ These agreements are spoken of as 
void by the Indian Contract Act. It is not my 
purpose to discuss in detail the provisions of the 
Indian Contract Act in respect of void agree- 
ments, but it is desirable before I proceed fur- 
ther that I should briefly indicate the nature of 
these agreements. 

Now it needs no argument to show that where 
the parties have never agreed at all there can be 
no agreement of which the law can take notice. 
'"[t is essential" said Lord Hannen, “to the 
creation of a contract that both parties should 
agree to the same thing in the same sense. 
Thus if two persons enter into an apparent con- 
tract concerning a particular person or ship, and 
it turns out that each of them, misled by a simi- 
larity of name, had a different person or ship 
in his mind, no contract would exist between 
them. ` Aafffes v. Wichelhaus.'* So where A 
agreed to sell and B agreed to buy an object 


* See, e.g , case of agreements for — 597, | 
sale of ships in England, McCal- ° 3 Cri. c. 


A. 
. mont v. Rankin, [1852], 2 DeG. M. * [18645 2 H. & c. 906, Finch, 
wa QR ; Cc 


& G., 403, 42 E.R., 928. 
$ Smith v. Hughes, [1871]6 Q.B., s. 20. 
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which was not in existence on the date of the 
supposed agreement, there was nothing to buy 
and sell and there could be no contract.‘ Cases 
like these are said to be void for mistake. Now 
it should be noted that mistake, whether of fact 
or of law, does not denote any general legal 
principle, nor is capable, taken alone, of explain- 
ing any departure from the normal grounds of 
decision.» We shall see later on that mistake 
may be a ground of special relief. At the present 
moment it will suffice to note that where an 
agreement is nullified by reason of a funda- 
mental error, this error may relate either to (a) 
the nature of the transaction, or (6) the person 
of the other party, or (c) the subject-matter of 
the agreement.* An error as to the subject-matter 
of the agreement is illustrated by the cases al- 
ready referred to where the subject-matter of the 
supposed agreement was either different in the 
intention of each party or it was non-existent.* 
In the first class of cases there is no common 
intention: in the second class there is a common 
error. Where the error relates to the nature of 
the transaction, e.g., ''if an illiterate man have 
a deed falsely read over to him, and he then seals 
and delivers the parchment, it is nevertheless not 
his deed."5 [In the case in which the above 
observation was made, a very old man was induced 
to endorse a bill of exchange for £ 3,000, being 
told that it was a guarantee. The court held that 
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an indorsee for value was not entitled to recover 
from the defendant, who never intended to sien, 
and therefore, in contemplation of law, never did 
Sign the contract to which his signature was 
appended. Such cases, however, are generally 
complicated with circumstances of fraud.' 

An error as to the person of the party with 
whom one is contracting may be illustrated by the 
leading case of Cundy v. Lindsay? The facts of 
this case briefly were these : One Alfred Blenkarn, 
who occupied a room in a house looking into 
Wood Street, Cheapside, wrote to Lindsay & Co., 
linen manufacturers, proposing a considerable 
purchase of their goods, and in his letter he used 
the address, “ 37, Wood Street, Cheapside,” and 
signed the letters (without any initial for a Chris- 
tian name) with a name so written that it 
appeared to be “ Blenkiron & Co." Now there 
was a respectable firm of that name, ‘‘ W. Blenk- 
iron & Co carrying on business at 123, Wood 
Street. Lindsay & Co. sent letters, and after- 
wards supplied goods, the letters, goods, and the 
invoices accompanying the goods, being all 
addressed to “Messrs. Blenkiron & Co , 37, Wood 
Street." The goods were received by Blenkarn 
at that place, and disposed of to Cundy and an- 
other, who were entirely ignorant of the fraud. 
The House of Lords, affirming the decision of the 
Court of Appeal, held that as Lindsay & Co. 
thought they were dealing with Blenkiron & Co., 
and knew nothing of Blenkarn, and had no inten- 
tion of dealing with him, there was no contract, 
and Blenkarn acquired no property in the goods. 


^ Kennedy v. Green, [1834] 3M. Bolton v. Jones, (18527] 2 H. SN. 
& K., 699; 40 E R., 266 Distinguish 564, Finch, 450; Boston Jee Co. v. 
Hunter v. Walters, [1871] 7 Ch., 75, Pofzer, [1877] 123 Mass, 28. Distin- 
84, and Terry v. Tuttle, 24 Mich.,  guish Hollins v. Fowler, (1874] 7 
206, 212, Poilock (W.W.) 588, ». H.L., 757, 2 R.C., 410, 

s [1878] a A.C., 459, Finch, 441; 
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Nor will an agreement be enforceable at law 
unless made by parties competent to contract.' 
This incompetency may be by reason either of 
minority? or lunacy or disqualification created by 
any law to which the person is subject.3 

Nor is an agreement enforceable in India un- 
less it is supported by consideration. This consi- 
deration may be good or valuable. and will gener- 


ally be found to consist in some detriment suffered 


by the promisee.* 

This negative rule is not to be found expressly 
formulated in the earlier sections of the [ndian 
Contract Act, but it is pre-supposed throughout,‘ 
and is stated with its exceptions in section 25.° 
This topic of consideration will have to be con- 
sidered in greater length hereafter. 

Section 1o of the Indian Contract Act 
further requires that an agreement to be a con- 
tract should be made for a lawful consideration 
and with a lawful object. Section 23 of that 
Act provides: ‘‘ The consideration or object of 
an agreement is lawful unless—it is forbidden by 
law; or is of such a nature that, if permitted, 
it would defeat the provisions of any law; or is 
fraudulent; or involves or implies injury to the 
person or property of another; or the court 
regards it as immoral, or opposed to public 
policy. In each of these cases, the considera- 
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270 APPÉNDIX C. 


(=) A. Band C are members of an undivided Hindu family. 
A cuts timber growing on the family-property, and threatens to 
destroy part of the family-house and to sel some of the family- 
atensi. B and € may sue for an injunction to restrain him. 


(9) A, the owner of certain houses in Calcutta, becomes 
insolvent. B buys them from the Official Assignee and enters into 
ssession. A persists in trespassing on and “damaging the 
— and B is thereby compelled, at considerable expense, to 
employ men to protect the possession. B may sue foran injunction 
to restrain further acts of trespass. 


) The inhabitants of a village claim a right of way over 
Ais land. Ina suit against several of thêm, A obtains declarato 
decree that his land is subject to no such right. Afterwards eac 
of the other villagers sues A for obstructing his alleged right of 
way over the land. <A may sue for an injunction to restrain them. 


(9) A, in an administration suit to which a creditor, B, is not a 
party, obtains a decree for the administration of C's assets. B 


proceeds against C's estate for his debt. A may sue for an 
mjunction to restrain B. 


Ch A and B are in possession of contiguous lands and of the 
mines underneath them. A works his mine so as to extend under 
H's mine and threatens to remove certain pillars which help to 


support B's mine B may sue for an injunction to restrain him 
from so doing. 


G) A rings bells or makes some other unnecessary noise so near a 
house as to interfere materially and unreasonably with the physical 
comfort of the occupier, B. B may sue for an injunction restrain- 
me A from making the noise. 


(t) A pollutes the air with smoke so as to interfere materially 


with the physical comfort of B and C, who carry on business in - 


a neighbour house. B and C may sue for an injunction to 
restrain the tion. 


(=) A infringes B's patent. Ili the Court is satisfied that the 
patent is walid and has n infringed, B may obtain an injunction 
to restrain the infringement. 


(») ^ pirates B's copyright. B may obtain an injunction to 
restrain the piracy, unless the work n which copyright i is claimed 
is libellous or obscene. 


X) A improperly uses the ——— of B. B may obtain an 


injunction to restrain the user provided that B's use of the trade- _ 


mark is honest, 
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license to manufacture and sell country liquor 
granted under the N.-W. P. Excise Act, 1887," 
are illegal and void. So an agreement by an 
occupancy tenant in the United Provinces to 
sell his occupancy rights? or by an ex-proprie- 
tary tenant to transfer his rights as such? is, in 
view of the provisions of the Tenancy Act in 
force there, illegal and void. So-an agreement 
to grant an annual allowance to a Hindu father in 
consideration of his giving his son in adoption,‘ 
or an agreement by a Hindu husband that he will 
not be at liberty to remove his wife from her 
parent’s abode to his own house," contravenes 
the spirit of the Hindu Law and is unenforceable. 
On a similar principle, in view of the well-esta- 
blished rule of law that no probate can be granted 
of a will, unless it is proved in some form, it has 
been recently held by the Calcutta Court that an 
agreement of compromise as regards the genuine- 
ness and due execution of a will, the effect of 
which is to exclude evidence in proof thereof,* 
is not lawful and cannot be enforced under the 
provisions of section 375, Code of Civil Pro- 
cedure. P 
In determining, however, the question 
‘whether the consideration or object of an agree- 
ment ' is forbidden by law or calculated to defeat 
the provisions of any law it has to be considered 





-— M 


* Debi Prasad «v. Rup Rum. [1888]; 3 el? RS A-C 4 
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not only what the exact scope of the rule of 
law in dispute is, but also what the proper con- 
struction to. be placed upon the agreement is. 
And, in particular, it may have to be considered 
Construction whether the intention of the legislature was to 
of statute. e : 
prevent certain things from being done, or only 
to lay down terms and conditions on which they 
might be done. The English cases have been 
well digested by Sir Frederick Pollock, who 
formulates the principle thus: ‘‘ When conditions 
are prescribed by statute for the conduct of any 
particular business or profession, and such condi- 
tions are not observed, agreements made in the 
course of such business or profession are void 
if it appears by the context that the object of 
the legislature in imposing the condition was the 
maintenance of public order or safety. or the 
protection of the persons dealing with those on 
whom the condition is imposed and are valid if no 
specific penalty is attached to the specific tran- 
saction, and if it appears that the condition was 
imposed for merely administrative purposes, for 
instance, the convenient collection of the reve- 
nue."* But it should be borne in mind that an 
= agreement may be forbidden without being void, 
- , or void without being forbidden.* - 
Supervening It may be noted here that supervening il- 
ilegality. legality ka also dissolve the contractual relation. 
— An act may be perfectly legal when agreed upon, 
| — but subsequent — prior to its execution, 
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may render it illegal and thus discharge the pro- 
misor.* Equity courts have sometimes tried to 
execute the contract cy pres, but the general 
principle seems to be clear,— “you cannot directly 
enforce an illegal contract, and you cannot ask the 
court to assist you in carrying it out. You can- 
not enforce it indirectly; that is, by claiming 
damages or compensation for the breach of it, or 
contribution from the persons making the profits 
realised from it.” 

An agreement is generally deemed immoral Immorality. 
when it involves sexual immorality.* A landlord, 
therefore, has been held not entitled to recover 
the rent for lodgings knowingly let to a prostitute, 
who carries on her vocation there, and a bond 
given in consideration of future illicit cohabitation 
is void in law, as also in equity. But illustration 
(7) to section 23 shows that the term “immoral” 
is used in a larger sense by the Indian Legisla- 
ture. It has accordingly been held that money 
paid by the wife of a convict in jail to be given as 
a bribe to a jailor for procuring the release of her 
husband could not be recovered back on failure 
of such person to procure the release. So an. E 
agreement to pay money to a would-be witness, | 
in consideration, of his giving evidence in a civil m 





CIR D. A w-56, park. GE Bd 1 Ex, 213, 6 R. C., 326. — t : dd E 
Atkinson v. Ritchi (1808] 10 East, istinguish K/Auóchand v. Beram, — —— 
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suit for the defendant, was not enforced; for if 
the evidence was true, there was no consideration, 
since "the performance of a legal duty is no 
consideration for a promise," and if untrue, the 
consideration was vicious." 

The next class of “consideration or object” 
that vitiates an agreement is one ‘‘ opposed to 
public policy." Public policy is a term not at all 
easy either to define or describe. A learned 
English judge described it figuratively as very 
unruly horse, and said, “when once you get as- 
tride of it you never know where it will carry 

ou. 

Public policy varies with the habits, capacities 
and opportunities of the. public, it varies with 
time and place; what may be against public 
policy at one time or in one state or country may 
not be so in another. Salus populi suprema 
lex; this much is certain. So also ex dolo malo 
non oritur acíto5 But “what public policy requires 
is often a vague and difficult enquiry. Itis clear that 
public policy and the interests of society favour 
the utmost freedom of contract, within the law, 
and require that business transactions should not 
be trammelled by unnecessary restrictions." 

Sir George Jessel, therefore, remarked in 
words that have become classical. “It must not 
be forgotton that you are not to extend arbitrarily 
those rules which say that a given contract is 
void as being against public policy, because if 
there is one thing which more than another public 
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policy requires, it is that men of full age and 
competent understanding shall have the utmost 
liberty of contracting, and that their contracts 
when entered into freely and voluntarily, shall be 
held sacred and shall be enforced by courts of 
justice. Therefore you have this paramount 
public policy to consider—that you are not lightly 
to interfere with this freedom of contract.’ 

The Indian Legislature does not attempt to 
illustrate section 23 by any suppositious cases 
that may be described as opposed to public policy, 
but in about half-a-dozen subsequent sections it 
declares void some agreements that may be 
so treated. Text-writers have, however, tried to 
classify the cases onthe subject. Sir Frederick 
Pollock, for instance, enumerates the several heads eis uie 
of this topic thus: (a) public policy as touching " Kar 
external relations of the state; (6) public policy 
as touching internal government; (c) public policy 
as to legal duties of individuals; and (4) public 
policy as to freedom of individual action. These 
heads are sufficiently comprehensive and I will 
take them in order. 

(a) An agreement may relate to matters External 
which concern the common-wealth in its relations relations of 
with foreign powers. Now it has been ruled in 
England that it is not competent to any domiciled 
British subject “to enter into a contract which 
may be detrimental to the interests of his own 
country." The king's subject, therefore, cannot . — 
trade with an alien enemy, that is, a person owning nd d a 
allegiance to a government at war with the ` ON s 
without the king's license.* So the — of nas | 


CEA — — » D TA 3 7 N 


a i. +> ae 
j tas 









"dën, 
7 
Vi 


















` Printing & Numerical Reg- 
—— Ge: v. Sampson, [1893] 19 19 


, 462. 
Ze EH Klages — 
ton, Com aga p 50 


E SC? 









— eot : opi. ah x SCH 
e Ze m ` d d d A, E 

—— FM E I. x ras y 
EU T JURO. po 

Se? — ki Leg E => d d 





em — 









Internal 
government. 





T o » 
X Ls) 


CENTRAL LIBRARY 


176 SPECIFIC 


RELIEF. 


tions requires that an agreement to contravene 
the laws of a foreign country should in general be 


treated an unlawful.' 


(b) Again an agreement may relate to matters 
which touch good government and administration 


of municipal justice. 
agree to exercise corrupt 


Where parties, therefore, 


or improper influence on 


public officers or legislature,” or to sell offices in 
which the public are interested,? or te assign 
military pay, or judicial salary, ora pension,* the 
agreement is contrary to public policy and cannot 


be enforced. 





1 Graves v. Fohnson[ 1892]156 Mass., 
211, H. & W., 391 (action for price 
of intoxicating liquors sold and de- 
livered in Massachusetts for resale 
in Maine, against the laws of that 
State): Pollock, of. cit., 432. : 

3 Egerlon v. Earl Brownlow [1853 ; 
4 H.L C., 1,99, 163, 172, 232; Mar- 
shall v. Baltimore and Ohio Rail 
road Co, (1853), 16 How., 314. The 
U. S. Supreme Court «said in the 
last case; “It is an undoubted prin- 
ciple of the common law that it will 
not lend its aid to enforcea contract 
to do an act that is illegal, or which 
is inconsistent with sound morals 
or public policy ; or which tends to 
corrupt or contaminate b improper 
influences the integrity of our social 
or political institutions...... Legisla- 
tors should act from We considera- 
tions of public duty. Public policy 
and sound morality pert dne 
imperatively require that courts 
should put the stamp of their dis- 
approbation on every act and pro- 
nounce void every contract the 


ultimate or probable tendency of 


which would be to sully the purity 
or mislead the judgments of those 
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v. Ravi Vurma Kunhi, [ 


So it has been said, “you shall not 


no money consideration: for the 
appointment to an office in which 
the public are interested ; the 
public will be better served b 

having persons best qualified to fill 
offices appointed to them; but if 
money may be given to those who 
appoint,it may be a temptation to 
them to appoint improper persons." 
"These offices," says Mr. Mechem, 
"are trusts, held solely for the public 
good, and should be conferred from 
considerations of the ability, integri- 
ty, fidelity, and fitness for the posi- 
tion of the appointee. No other 
considerations can properly be re- 
garded by the appointing power." 
(Public Offices, s. 351). “The public 
has aright to some better test of 
the capacity of its servants than the 
fact that they possess the means of 
purchasing their offices" (Lawson 
Con., s. 308). Rajah Vurmah Valia 
1876] 1 
Mad., 235, P. C. (trustee of Hindu 


temple); Az Gurukal v. Dora- 
samt, [1882] 6 Mad, 76 (shebait) ; 
Wahid Ali v. Ashruff Hossain, 
[1882] 8 Cal, 732 (mutwalli of 
wakf). Distinguish Girijanund v. 
Sailayanund, (1896) 23 Cal.. 645; 
Muncha Ram vx. Pran Shankar, 


[1882] 6 Bom., 298. 
-4 See notes to Ryall v. Rowles, 
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make a trade of a felony; if you are aware thata 
crime has been committed, you shall not convert 
that crime into a source of profit or benefit to 
yourself."* An agreement for stifling a prosecu- 
tion has, therefore, been always treated as void, 
since it tends to obstruct the course of public 
justice, and this whether the party accused be 
innocent or guilty of the crime charged. For “‘if 
innocent, thelaw was abused for the purpose of 
extortion ; if guilty the law was eluded by a cor- 
rupt compromise screening the criminal for a 
bribe."^ In India, however, the law allows vari- 
ous offences under the Indian Penal Code to be 
compounded. A compromise, therefore, of cri- 
minal proceedings relating to any such offence is 
perfectly legitimate. Where, however, the law 
does not allow a compounding of the offence, an 
agreement with that object will clearly be (egal: 
Among other agreements that tend to the perver- 
sion or abuse of municipal justice are those of 
champerty and maintenance. The promotion of 
litigation in which one has no interest of one's 
own is strongly condemned in England. Main- 
tenance is the more general term and is a tort; 


champerty is the unlawful maintenance of a suit Champerty SCH 
in consideration of a bargain for a part of the —— vc? 


thing or some profit out of it^ But the English 


law relating to maintenance and champerty has 


Lord West , Williams 
- [1866] 1 H.L., 200, 220, 
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not been introduced into India," and it has been 
said by the Judicial Committee: *A fair agree- 
ment to supply funds to carry on a suitin consi- 
deration of having a share of the property, if re- 
covered, ought not to be regarded as. being fer se 
opposed to public policy. Indeed, cases may be 
easily supposed in which it would be in 
furtherance of mght and justice and necessary 
to resist oppression that a suitor who had a just 
title to property and no means except the pro- 

rty itself. should be assisted in this manner. 

ut agreements of this kind ought to be carefully 
watched and when found to be extortionate and 
unconscionable so as to be inequitable against 
the party, or to be made, not with the 
dona fide object of assisting a claim believed 
to be just and of obtaining a reasonable recom- 
pense therefor, but for improper objects, as for 
the purpose of gambling in litigation or of injur- 
ing or oppressing others by abetting and encour- 
aging unrighteous suits so as to be contrary to 
public policy, effect ought not to be given to 
them.'"* Indian courts, therefore, do not give 
effect to agreements "Sot up for tbe purpose 
merely of spoil or of litigation," but they may in 
a proper case award compensation for legitimate 
expenses incurred by the lender to enable the 
borrower to carry on the law suit.5 





' Ckedambra vec SP i gr which a bad motive in the same 
Krisina, [1 z o9, sense is necessary." 
oA e [1874] RA = * Ramial v. Ni Kanth, [1893] 20 
" Ram Coomer Comdoo v. Chumder I. A. 112; Mokžan f v. Rup 
AK - Singh, [1893] 15 AIL, 352, P. C.; 
Chunni K - Rup Singh, [1888]. 
- usain ses 
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Another general rule, which the English courts Quster ot 
recognise, prohibits all agreements which purport jurisdiction. 
to oust the jurisdiction of the courts." This has 
been adopted in sec. 28 of the Indian Contract Act. 

" Every agreement, by which any party there- 
to is restricted absolutely from enforcing his rights 
under or in respect of any contract, by the usual 
legal proceedings in the ordinary tribunals, or 
which limits the time within which he may thus 
enforce his rights is void to that extent." I 

An Indian court will therefore refuse to give Shortening 
effect to an agreement not to sue at all, or not to limitation. 
sue in the court which ordinarily would have 
jurisdiction? or an agreement not to sue after a 
certain period of time which is shorter than what 
the statute of limitation allows. It is apparently 
not competent to parties to make a new law of 
limitation for themselves. Where, therefore, 
there was an agreement that, in consideration of 
an enquiry into the merits of a disputed claim, 
advantage was not to be taken of the statute of 
limitations in respect of the time employed in 
the enquiry, the Privy Council held that the 
agreement was no answer to the plea of limita- 
tion, but an action would lie for its breach.4 The 
fact, however, that an action, presumably for | 
damages, will lie for the breach of such an agree- XEM 
ment, shows that the agreement is neither ‘void’ ^ .— — — 
within the meaning of the definition in section 2, — 
(¢) nor ‘unlawful’ within the meaning of section 23, — 


A 3i 


Indian Contract Act. In fact, clause (3) ——— — 
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may be a good consideration under certain cir- 
cumstances. An agreement therefore to extend 
the period of limitation, if otherwise proper, does 
not seem to stand on the same footing as an 
agreement to shorten it." It must be remembered, 
however, that in British India a defendant cannot 
waive the plea of limitation.’ 

Nor does an agreement not to appeal stand on 
the same footing as an agreement not to sue.? 
The Full Bench of the Allahabad Court said, “ By 
the agreement not to appeal, for which the indul- 
gence granted by the respondents was a good 
consideration, the appelant did not restrict him- 
self absolutely from enforcing a right under or in 
respect of any contract. He forewent his right 
to question in appeal the decision which had been 
passed by an ordinary tribunal. Such an agree- 
ment is in our judgment prohibited neither by the 
language nor the spirit of the Contract Act, and 
an Appellate Court is bound by the rules of justice, 
equity, and good conscience to give effect tc it 
and to refuse to allow the party bound by it to 
proceed with the appeal." 

Upon the principle above referred to an agree- 
ment to substitute a “domestic forum " for the 
ordinary tribunal cannot also be sustained. We 
therefore find that at common law an agreement 
to refer a dispute to arbitration did not oust the 
ordinary jurisdiction of the court. An action 
might be brought for damages if it was violated 
but it could not be set up as a bar to a suit 
brought in the ordinary way in respect of the dis- 
pute which the parties had agreed to refer to ar- 


3 Cf. Pollock, Z C.A., 146 ; Mitra, * Anant Das v. Ashburner & Co., 
iM., 94. Supra, 269. 
3 Act XV of 1877, s. 4. 5 Livingston v. Ralli, p855] DH 
8 Amir Ali v. Inderjit Koer, [1871] E. & B, 132; Leake, Con , 676. 

9 B. L. R., 460, P. C. 
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bitration. And equity so far followed the law in 
England that such an agreement was not speci- 
cally enforced.* But the law was altered by 
statute, and the courts in England and India 
have now a discretion to stay proceedings in 
actions or suits on the subject-matter of 
an agreement to refer. This enables parties, 
indirectly no doubt, to enforce such an agreement. 
The agreement is clearly not illegal, especially 
if it has been reduced to writing and refers to a 
question which has already arisen between the 
parties, and the Code of Civil Procedure pro- 
vides for its enforcement in certain cases.* Sec- 
tion 19 of the Indian Arbitration Act lays down: 

“ Where any party toa submission to which 
this Act applies, or any person claiming under 
him, commences any legal proceedings against 
any other party to the submission, or any person 
claiming under him, in respect of any matter 
agreed to be referred, any party to such legal 
proceedings may, at any time after appearance 
and before filing a written statement or taking 
any other steps in the proceedings, apply to the 
court to stay the proceedings ; and the court, 
if satisfied that there is no sufficient reason why 
the matter should not be referred in accordance 
with the submission, and that the applicant was, 





! Street. v. Rigéy, oar, 6 Ves., 5 LCA, s. 38, exe, d 
815; Agar v. Mackzw, [1825] 2 * Ch. xxxvii, esp ss. 523. 526. 
Sim. & St., 418, 1 Ames., 67; Cooke v. But “in each case this is done by 
Cooke, [1867] 4 Eq., 77, 867. 1 Story, moulding the matter into the form 

q , 670. of a suit between the parties, and 

* 52 & 53 Vict. c. 49 (Arbitration then dealing with it under the rules 
Act), superseding 17 & 18 Vict. c. for arbitrations or awards in the 
125, s. I1 (Common Law Procedure course of ordinary suits,” Collett, 
Act); Law v. Garrett, [1876] 8 Ch. SEA. 172. 

D , 26 (covenant to refer disputes * Act IX of 1899, another on- 
in a trade partnership in Russia to happily expressed piece of legisla- 
a particular court t ) _ Distin- tion (see, ep, S- 3, prov. I, s. 6 and 
gush Davis v. Starr, [1889] 41 Ch. sch. I), which purports to follow 

-» 242, (stay not ordered in exercise the English ra cs tion Act, 1889, 

of discretion). above referred to, — 
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at the time when the proceedings were com- 
menced, and still remains, ready and willing to do 
all things necessary to the proper conduct of 
the arbitration, may make an order staying the 
proceedings." 

This fully gives effect to the recently growing 
inclination. of judges to encourage private settle- 
ments of disputes through umpires of their own 
choosing. But the Act is yet restricted in its 
operation to the Presidency towns and Rangoon, 
and the general law of the land is to be sought 
in the Specific Relief Act. The last clause of 
section 21 of that Act runs thus :— 

SRA, “And save as provided by the Code of Civil 
Procedure and the Indian Arbitration Act, 1899, 
no contract to refer present or future differences 
to arbitration shall be specifically enforced ; but if 
any person who has made such a contract, and 
* has refused to perform it, sues in respect of any 
subject which he has contracted to refer, the 
existence of such a contract shall bar the 
suit." ` 
This is a provision of more limited scope and 
gives only a negative advantage to the party 


aggrieved. It presupposes a valid and operative - 


contract,* which has not been broken up by the 
conduct of all the parties to it, and it can be 
taken advantage of only if the plaintiff can be 
shown to have refused to perform the contract. 
— Where therefore the parties were ‘‘ contentious” 





e Eis among themselves with reference to the arbitra- 
E | tion ing and so it could not come off, 
mà and the plaintiff sued more than a year after the 
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was no bar to the maintainability of the suit." 
The mere filing of a suit on the part of the 
plaintiff is not tantamount to a refusal to refer to 
arbitration.” A distinct act of withdrawal before 
the action is brought must be shown on the 
plaintiff's part, and the suggestion should fur- 
ther the negatived that the defendant had ac- 
quiesced in such withdrawal or refusal‘ As the 
law therefore stands at present, a party who has 
dehberately entered into an agreement to refer a 
dispute, whether present* or future,? to arbitration 
may be prevented from transgressing it wilfully 
and capriciously, and yet the other and innocent 
party is not precluded from seeking in the ordi- 
nary way the remedy to which he is entitled. He 
who seeks equity must do equity,’ and so the con- 
tract is enforced.? The law, however, is unsatis- 
factory in so far as it makes one of the contract- 
ing parties practically the master of the situation. 
A may enter into a contract, eg., with B to have 
a certain dispute decided by arbitration, but if 
he does not choose to have this done he has only 
to institute a suit without allowing Æ an oppor- 
tunity to obtain a refusal from bhim.? This leaves 
in the hands of the party, who does not desire 





IT Tahal v. Stsheshar, [1885] 8 from the latter. was not within ` E. 
AIL. 57. sS. IE. A * s. 21r ipp- Y H 2 Ss KS 
Re teg Ee : 
v. €. ant M. fee, [8879 a 
5 Cal., 498. ; : 
An 
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to abide by the contract, the option whether the 
contract should be enforced, which is not a very 
desirable state of things. 

A distinction may here be pointed out between 
an agreement to arbitrate which is intended to 
operate as a condition precedent to any liability 
arising and one which is only a collateral provi- 
sion. For instance, parties may stipulate that 
the amount of loss consequent upon the breach 
of a covenant is to be valued by one or more 
arbitrators, and it is only after the amount has 
been so ascertained that the liability to pay it is to 
arise. The adjustment by arbitration is here a 
condition precedent to the right to recover, and 
the agreement is perfectly legitimate.’ Damages 
may be recovered for breach of such an agree- 
ment, but, as we shall presently see, it will not 
be specifically enforced by a court of equity. 

(c) There are matters again which touch legal 
(and possibly moral) duties of individuals, the 
performance of which is of public importance. 
An agreement providing for the non-performance 
of such a duty is opposed to public policy. It 
is upon this ground that English courts have 
refused to recognise, for instance, an agreement 
by a father to deprive himself of the right to the 
custody or education of his children, or by a 
mother of an illegitimate child to deprive herself of 
her parental duties and rights regarding the same.? 
And it was upon this ground apparently that 
Cockburn, C. J., questioned the validity of a cove- 
nant by a landowner to let all his cultivated land 





Viney v. Bignold, [1887] 20 136 U.S., 242, H. & W. 351. 
Q.B D. 172: Scott v. Avery, [1855-6] * Re Andrews, [1873] 8 Q.B. 
«H.L C. 811; Dawson v. Fitzer/and, 153. But now see 36 & 37 Vict., 
frs) 1 Ex. D., 257, SCH Cf. I. ipii s. D 

A,9. 28, exc. 1; tom v. umphrys v, Polak, [1go1] 2 K. 
Liverpool &c. Insurance Co., [1889] — B., 385. oH 
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lie waste, or a clause ina charter-party prohibit- 
ing deviation even to save life." 

(d) I now come to agreements which unduly 
limit the freedom of individual action. “As a 
rule," says Sir F. Pollock, “a man may bind him- 
self to do or omit, or procure another to do or 
omit, anything which the law does not forbid to 
be done or left undone.?* Upon grounds of 
general convenience, however, judges have special- 
ly refused to uphold agreements the object of 
which is to impose improper and unreasonable 
restrictions on the free choice of individuals in 
marriage or their liberty to exercise any lawful 
trade or calling. Section 26 of the Contract 
Act, therefore, declares "every agreement in 
restraint of the marriage of any person, other 
than a minor" to be void. In the well-known 
case of Lowe v. Peers? Lord Wilmot, C J., 
observed, ‘‘There cannot be a duty of greater 
importance to society [than matrimony], because 
it not only strengthens, preserves, and perpetuates 
it, but the peace, order, and decency of society 
depends upon protecting and encouraging it." 
In English and American cases a distinction has 
been drawn between an agreement in general re- 
straint of marriage and one in partial restraint. 
But this distinction is not supported by the 
language of the Indian Contract Act.* As to 
agreements to procure marriages for reward, which 





\ Scaramanga v. Stamp [1880] 5 the fundamental support of national 
C.P. D., 295, 305. and social life and the promoter 

? Pollock, Com (W WA. 464. of individual and public morality 

* [1770] Wilm , 364,6 R.C., 347.. and virtue; and that to secure 
(Lord Wilmot described matrimony ` well-assorted marriages there must 
as the “seminary of mankind" and exist the utmost freedom of choice,” 
called depopulation “the greatest White v. Equitable Nuptial Benefit 
of all political sins," This was Union, 76 Ala., 251, 6 R. C., 367. 
before the days of Malthus). “The * Which is borrowed from the 
rule rests upon the proposition Draft Civil Code of New York, s. 
that the institution of marriage is 836. 
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English courts do not uphold,’ opinion seems to 
be divided in India. The Calcutta? and Madras? 
courts have pronounced in favour of the validity 
of such agreements in the case of Hindus; 
especially where the marriage was in the Asura 
form. The Bombay court* maintains the contrary 
view. The question has been elaborately and 
learnedly discussed quite recently by Mookerjee, 
J.. in the important case of Bu£shr Das v. Nadu 
Dass His Lordship pointed out that what is 
opposed to public policy in England is not neces- 
sarily opposed to public policy in. India, because 
the social circumstances of the two countries are 
widely different, and he held that an agreement 
to remunerate or reward a third person in con- 
sideration of negotiating a marriage is contrary 
to public policy but not so an agreement to pay 
money to the parents or guardian of a bride or 
bridegroom in consideration of their consenting 
" to the betrothal, unless the parents or guardian 
do not seek the welfare of the bride or bridegroom 
but, in consideration of a benefit secured to them- 


e selves, give her or him a consort otherwise 
ineligible. 

— Similarly an agreement which places upona 

trade. person desiring to exercise any lawful profession, 


trade or business, a restraint which is not reason- 
able in reference to the interest both of the 
parties concerned and of the public is not en- 
couraged At one time “all interference with 








^ Hermann v. Charlesworth, — [1889] 13 Mad, 83. Distinguish 


1905] 2 KB 123. Story, Eq. Vaithyanathan v. Gangarasu [1893] 

s. 260. Jwra!v Wilman [1891] 17 Mad, 9. 

124 N Y , 156, H. & W., 402. * Dulari v. Vallabh Das, (1884) 
9 Lais Monee Dossee wv. Nobi 13 Bom, 126; Pifamóar v. Jagjit- 


Dokun Singh, [1876] 25 W R., 32: van, [1884] ibid, 131 ; Dholi Das — 


Gm 9 v. ee, [1870]. v. chand, "m 22 Bom., 658. 
14 WR. 154; Ram Chand Sen » (1995] LUC. E Jj. 26x. m 
* v. Andaina Sen, [1884] 10 Cal. * Nordenfelt v. Maxim-Norden- 

; Wel N felt Guns & Co, [1894] A.C. 535 — 
E Viramaihan v. Saminathan, | 565, 6 R. C., 41 MEET 
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individual liberty of action in trading and all re- 
straints of trade of themselves" were considered 
opposed to public policy and void." But asa 
learned American judge has observed: “Steam 
and electricity have forthe purpose of trade and 
commerce almost annihilated distance, and the 
whole world is now a mart for the distribution of 
the products of industry. The great diffusion of 
wealth and the restless activity of mankind striv- 
ing to better their condition has greatly enlarged 
the field of human enterprise and created a vast à 
number of new industries which give scope to ` 
ingenuity and employment for capital and labour. 

The laws no longer favour the granting of ex- 

clusive privileges."* It has accordingly been said 

in England that no hard and fast rule can be 

laid down. The Indian Contract Act, however, ! C.A., 
following itS “evil genius,"* the New York Draft 
Code, lays down rigorously, “Every agreement 
by which any one is restrained from exercising a 
lawful profession, trade, or business, of any kind, 
is to that extent void," 5 and has been literally inter- 
preted, one learned judge having gone so far as à 
to suggest, “trade in India is in its infancy, 

and the legislature may have wished to 


* Hilton v. Eckersley, [1856] 6 * Rousillon v. Rousillon., [1880] 
E. & B., 66, 74 : “prima facie it is I4 Ch. D. 351 => M. 
“ns Cus 
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make the smallest number of exceptions to the 
rule against contracts whereby trade may be 
restrained."* The section talks not of limits of 
space or time or of partial or general restraint. 
Some judges, however, have thought that agree- 
ments in partial restraint of trade are not within 
the purview of that section, and have professed 
to test them on grounds of public policy, but 
the attempt has not been happy.’ i 
Section 27, howeyer, does not seem to be 
directed against contracts by which a person, in 
the exercise of his profession, trade or business, 
enters into ordinary agreements with persons 
dealing with him. An agreement, therefore, to 
sell all the salt manufactured by the defendant 
during a certain period to the plaintiff at a cer- 
tain price is not in restraint of trade. An 
agreement between manufacturers not to sell 
their goods below a stated price, to pay profits 
into a common fund, and to divide the business 
and profits in certain proportions has been held 
to be good by the Bombay High Court,* and 
upon a similar principle may be justified an 
agreement among rival bidders ata court sale 
not to bid against each other? An agreement, 
however, the object of which is to create a mono- 





* Per Kindersley, J., Oakes v. 
Jackson, supra, 

s Nur Ali Dubash v. Abdul Ali, 
[1892] 19 Cal, 765 ; Haribhai v. 
Sharafali, [1897) 22 Bom., 861, 
873, fer Candy, J. See also, S. R. 
A., s. 57. di (e). 

s Cf. Pollock, ZC A, 140 

* Mackensie v, Striramiah, [ 1890] 
I3 Mad., 472; Sadagopa v. Mac- 
kenzie, [1891] 15 Mad, 79; Car- 
lisles Nephews & Co. v Ricknath, 

1882] 8 Cal, ; Premsook v. 

kurum Chand, [1890] 17 Cal, 


320. 
* Fraser & Co. v. Bombay Ice 


Manufacturing Co., [1904] 22 Bom., 
107. 

5 Gobindo Chandra Jha e 
Shyamial Jha, [1905] 1 C. L. J. 
85. (‘A combination of interests, 
in respect of the property bought, 
is not necessarily illegal ; it is the 
object to be accomplished which 
determines whether the combina- 
tion is lawful or otherwise. If the 
object be to depress the price of 
the property by artifice, the pur- 
chase will be void; if it be to 
divide the FOE for the accom- 
modation of the purchasers it will 
be valid.) 
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poly, is clearly opposed to public policy, and 
even a Municipal Board will not be allowed to 
stretch the language of the enactment creating 
it, for the purpose of covering attempts made, 
under colour of legislative provisions, to inter- 
fere in any way with the exercise of the ordinary 
rights of citizens.' 

An agreement for personal service for a fixed 
period is clearly not one in restraint of trade. 
“In truth, a man who agrees to exercise his 
calling for a particular wage and -for a certain 
period agrees to exercise his calling, and such an 
agreement does not restrain him from doing so. 
To hold otherwise would, I think, be a contradic- 
tion in terms."* Such a contract -is perfectly 
legitimate and I shall have to say more about it 
presently. 

The Indian Legislature recognises three ex- 
ceptions to the general rule formulated in section 
27. Two of them relate to agreements between 
partners, prior to dissolution,’ or during continu- 
ance of partnership,* which are rarely absent 
from partnership articles. Exception (1) is the 
saving clause relating to the transfer of the good- 
will of a business. When transferring such 
goodwill the seller may agree with the buyer to 
refrain from carrying on a similar business within 
specified local limits, which the court considers 
reasonable, regard being had to the nature of 
the business. It is proper to note, however, that 
where the agreement has reference to the good- 
will alone, unconnected with the business pre- 
mises, a court of equity refuses to enforce it 
im specie. For, what is the goodwill but “ the pro- 


' Somu Pilat vw Municipal v. MacDonaki, [1398] 23 Bom, 


Council, Mayavaram, [1 28 103, 112. 
Mad., 520. Eo [1905] I. C. A., s. 27, exc. 2. 
3 Per Farran, CT. Charlesworth * [bid, exc. 3. 
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bability that the old customers will resort to the 

old place,"' and how can any court ensure this ? 

Where, however, the ‘“ goodwill is entirely or 

mainly annexed to the premises, and the contract 

is for the sale of the premises and goodwill,” 
' the contract may be enforced. 

Wager. Agreements by way of wager are also declared 
by statute to be void in India; It is in the 
interest of the public that gambling should be 
put down. The essence of gambling or wagering, 
| may explain, is that one party is to win and 
the other to loSe upon a future event, which at 
the time of the contract is of an uncertain nature.* 
The parties must, however, contemplate the 
determination of the uncertain event on which 
the risk depends as the sole condition of their 
contract5 As an illustration I may refer to the 
so-called dadnz transactions, which are common 
in various parts of this country, where the parties 
enter into an ostensible agreement for the sale 
and purchase of stock or other articles of mer- 
chandise, but do not contemplate delivery. In 
order to constitute a wagering contract neither 
party should intend to perform the contract itself 
but only to pay the differences, and such in- 
tention may be proved by oral evidence.’ 
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1810] 17 Ves. 335.346. 2 Ujamsi Velsi, [z899] 24 Bom., 227 ; 
ey ae 2 C Tod v. Lakhmidas, | 1892] 16 Bom, 
| 3 Kindersley, V. C., Darbey v. 441; Re Giere, (1899) 1 Q. B., 
| Waittaker, [1857] 4 Drew. 134, 794; Kong Ye Lone & Co. v. Lowjee E 
140, 62 E.R, 54. Contracts forthe — Aunjee, [1901] 29 Cal, 461 P.C. ; 5 
sale of an attorney's business have Ajudhia Prasad v Lalman, [1902] 1 
been specifically enforced, WA 25 All, 38; Sassoon v. Tokersey, 22 
taker v. Howe, [1841] 3 Beav., [1904] 28 Bom., 616. Cf. Kahn — 
383; Audin v. Holt, [1855] 2 K. v. Walton, [1889] 46 Ohio, 195,3 — 
& J., 66. But see Fry, = 93, P- -39 — 859 s — v. — 149. * 
IAs82 20 Ch., a. St., 163 (stock speculation). — 
Tog (docte 'a busine 5 7 Kong Ye Lone ei Co. v. Low-e . 
4, S. 30. jee Nanzyee, nr v — A 
‘hacker v. Hardy, [1878 . Das v. Sadasoo£, {1905} 32 Cal, e 
2 e éi ] 1 Q F. B.; Motilal v. — — (16 5] 
mm. SEL ———— - 7 Bom. L. R. 388. — 
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The English courts, however, unlike the 
American courts,‘ have held that agreements by 
way of wager are void but not absolutely "egal: 
The Indian courts have adopted the same doc- 
trine, and have accordingly ruled that money 
lent for gambling purposes, or to enable the Gambling not 
defendant to pay off a gambling debt,’ is re- T ET 
coverable. Agreements collateral to wagering 
contracts have also been enforced. The law in 
the Bombay Presidency, however, is different, by 
virtue of the provisions of a local Act (No. III 
of 1856), which is very similar to a later English 
statute, the Gambling Act of 18927 And in one 
of the Burma courts a distinction has recently 
been taken between gambling that is prohibited 
by law and gambling that is not illegal? It is 
for the legislature to consider whether provisions 
similar to those of the Bombay Act should not 
be enacted for the whole of British India.’ 

| have now run through the various heads of Public policy 
public policy. It remains to note that the doc- doctrine 
trine is not to be extended. Lord Davey said, extended. 
“ public policy is always an unsafe and treacher- 
ous ground for legal decision," "^ and Lord Halsbury 
declared, ‘‘ No court can invent a new head of 
public policy."" In a similar spirit in our own >= 
country Mookerjee, J., refused to accept the argu- Cos" 
ment that a judge has an almost A Dee right E s * 
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of deciding cases according to his own view of 
public policy for the time being.* Decisions, 
therefore, like Sram La/ v. Chhaki Lal? and Sheo 
Narain v. Mata Prasad? are to be deplored. In 
these cases it was held that by reason of certain 
rules, which have not the force of law,* and which 
prescribe that a patwarr or a kanungo*’ renders 
himself liable to dismissal if he purchases land 
within his circle, all contracts of purchase of such 
land on the part ofa patwarz or kanungo were 
unlawful and contrary to public policy. No 
grounds of public policy were, however, specified, 
and what rendered the decision more extraordinary 
was the feature common to both the cases that 
neither of the suits was brought to enforce the 
contract of sale against the vendor, but that pro- 
per conveyances had been obtained by the real 
purchasers in favour of certain bexamtdars and 
the title had legally passed from the vendors, but 
these Jenamzdars or trustees having subsequently 
turned dishonest, the assistance was sought of a 
court of equity to compel them to restore the 
property, so held by them in trust, to the real or 
beneficial owners.^ It is not easy to see how the 
court got over section 82 of the Trusts Act. 











1 Bakshi Das wv. Nadu Das, als in the U. P. 


[1905] b Ex L. da 26r. So in Ame- 5 In Sheo Narain v. Mata Prasat 
rica: “The power to declare a further the dispute was between the 
contract void for being in contra- representatives of the parties to the 


vention of sound public policy is original £erami transaction, that is, 
a very delicate and undefined of the ^eramidar and the real pur- 
wer, and, like the power to de- chaser. Therefore even if the ori. 


clare a statute unconstitutional, it ginal object were unlawful (which 
should be exercised only in cases is doubtful) the actual plaintiffs 
free from doubt," Richmond v. would not be affected by it; Lewin, 


Dubugiune etc. R. R. Co., 26 lowa, Trusts 117; Muckleston v. Brown, 
Zort: Waterman, 276-7; I Page, [1801] 6 Ves. 52, 68-9, 31: E.R, 


Con., s. 326. 934; Godefroi, 7rusts, 214. 
* [1900] 22 All , 220. 7 Cf. Powell v. Knowler, [1741] 
3 Nw 324 ANM 73,x MEE FK 2 Atk. 224; Fry, ss. 483-4, p. 2X5. 
R., 412: The Madras High Court took the 
* Shiam La! v. Chhaki Lal, correct view in Zoo v. Brito, [1897] 
su e QUE. 21 Mad., 23r. 
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I have now disposed of agreements which are Equitable 

unenforceable both at law and in equity. But tions. 
there are other agreements which courts of law 
recognise as creating valid rights zz personam. 
Consequently if such contracts are broken the 
party aggrieved may maintain an action for com- 
pensation for the breach. But upon certain 
equitable considerations courts do not always 
deem it proper to enforce them zz spectre. I will 
now discuss some of the grounds upon which 
courts decline the equitable jurisdiction of speci- 
fic performance in the case of contracts that are 
perfectly lawful. 

The first such ground which the Indian legis- eben EC 
lature, following English precedents, has recog- adequate. 
nised is that compensation in money is an ade- 
quate relief for the mnon-performance of the 
contract.‘ The justification for this rule, as we 
have seen, is to be found in certain historical 
conditions which never existed in India, but under 
which the jurisdiction of the courts of equity 
in England was defined. The rule, however, is 
so well established now that we may take it for 
granted that where a payment of money would, 
in effect, amount to a substantial performance of S 
the contract, a promisee must content himself : E 
with it. In such a case pecuniary compensation : 
is an “equally efficacious relief”? with specific 
performance. There is nothing to be gained by > 
specific performance which cannot be got by ` GE 

amages. The stock illustration of this proposi- O 
tion is a case relating to the sale - o 
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Cuddee ing case of Cuddee v. Rutter’ were: The defend- 
Ruiter. ant agreed with the plaintiff to transfer to him 
£ 1000 South Sea stock upon the 2oth November 
next following at the rate of 104 per cent. and 
gave a promissory note and received two guineas 
in part payment of the consideration. But the 
stock having in the meantime risen considerably 
in value the defendant did not deliver the stock 
as promised, but a few days after offered to pay 
the difference. The Master of the Rolls (Sir 
Joseph Jekyll) thought this was a fair and reason- 
able agreement and decreed specific performance. 
But upon appeal Parker, L.C., (afterwards Lord 
Macclesfield) took the contrary view and held 
that the payment of the difference fully answered 
the intention of the parties. He said: “The 
party has thereby the entire benefit of his con- 
tract as fully as if the stock were actually 
delivered, for he may buy of any other person 
and be no more money out of pocket than if the 
stock were delivered to him according to the 
agreement ; this differs very much from the case 
of a contract for lands, some lands being more 
valuable than others, at least more convenient 
than others to the purchaser, but there is no 
difference in stock, one man's stock is of equal 
benefit and conveniency as another's;"^ His 
Lordship also gave two other reasons: (i) “ This 
court will not decree a specific performance of 
a contract when the party has not the thing to 
deliver? and the defendant had not the stock 
when the contract was made ; "(ii) “ In contracts 





! [1720] Vin. Abr. 538, pl. 21, white v. M'Morine, [1839] 5 M. & 
2Wh & T., 416,6 RC, 640; sud W., 462, it was held that an agree- — 
nom. Cudee v. Rutter, y P. Wms, ment for the sale of personal pro- = 


$70. See ante, 113. perty not atthe time inthe seller's — 
s Ibid, 540, 2 Wh. & T.. 419. possession was valid and might be . — 
* Cf. Columbine v Chichester, enforced. See also art. by Williston, — Sg 


[1847] 2 Phil, 27. But in Hbc. 19 Harv, L.R., 557. 
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for stock, being subject to sudden rise and fall, 
the day is the most material part of the contract, 
and therefore not proper for a court of equity 
to carry into execution; the decree might be 
beneficial to the plaintiff one day, and to his 
prejudice the next."' It is now perfectly settled, 
therefore, that a court of equity will not enforce 
the specific performance of an agreement fora 
transfer of stock,? and the reason of the rule, 
which is generally applicable in the case of agree- 
ments for the sale of all ordinary chattels,’ 
apparently is that the actual carrying out of the 
agreement, as distinguished from compensation 
in money for the breach, can not be of import- 
ance to the plaintiff.* Lord Hardwicke said, 
adopting the third reason given above by Lord 
Macclesfield, “to be sure, in general, this court 
will not entertain a bill for a specific performance 
of contracts of stock, corn, hops etc., for as those 
are contracts which relate to merchandise, that 
vary according to different times and circum- 
stances, if a court of equity should admit such 
bills, it might drive on parties to the execution 
of a contract, to the ruin of one side, when upon 
an action, that party might not have paid, per- — 
haps, above a shilling damage.’’> _ 

Upon the same ground has a contract to lend Loans. 





with ro deliver | 


* Vin. Abr, 540, 2 Wh. & T, 100, 112 (per ord Cottenham, “if — 
A contract goodi e DE 
at a certain time and welt | 
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money not been specifically enforced, even 
though some security may have been specified." 
As Romilly, M.R., explained, since the Statute 
of Frauds does not apply to such a case, if the 
court has jurisdiction, *any conversation may be 
the subject of specific performance : thus if two 
friends are walking together, and one says, 'will 
you lend me Z1ooat £5 per cent. for a year 
upon good security ?' and the other says, ‘I will’, 
that conversation might be made the subject of 
a suit for specific performance in this court, if 
on the next day one friend should say, ‘I do not 
want the money,’ or the other should say, ‘I will 
not lend it. Nothing would be more difficult 
and more dangerous than the task which this 
court would have to perform, if it were to inves- 
tigate cases of that description. "The court has 
said, that the reason for compelling a specific 
performance of a contract is because the remedy 
at law is inadequate or defective. But by what 
possibility can it be said, that the remedy here is 
inadequate or defective? It isa simple money 
demand ; the plaintiff says, ‘I have sustained a 
pecuniary loss by my money remaining idle, and 
by my not getting so good an investment for it 
as you contracted to give me.’ This is a mere 
matter of calculation, anda jury would easily 
assess the amount of damage which the plaintiff 
has sustained.'?* A contract therefore to borrow? 
or pay money* is not enforced zz spectre, nor where 





| Larios v. Gurety, [1873] 5 P C., Beav., 175, I Ames., 62. In Reed v. 
346 ; Sichel v. Mosenthal, [1862] 30 Reed, 68 S W.. 385, contract to 
Beav ,371;South AfricanTerritories apply payments, made by a debtor, 
Lid. v. Wallington, [1898 ]A C., 309, on an overdue note, was not 


affg., [1897] r Q- , 692, (contract enforced. 
to lend money to company, pay- ? Rogers v. Challis, supra. 
able by instalments, upon security * Crampton v. Varna Ry. Cos, 


of de tures of the company); [1872] 7 Ch., 562 ; Clark v. Lord 

Ramanand v. Nakched, [1904] 8 O. Rivers, [1868] S Eq., or: Brough v. 

Cs Oddy, [1829] 1 Rus. & M., 55. 
* Rogers v. Challis, [1859] 27 
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the rights of the plaintiff may be fully satisfied by an 
account of profits and a payment of the sum found 
due thereunder.’ “With contracts that result in 
a mere debt, or money claim,” says Leake, ''specific 
performance by payment of the money is substan- 
tially the same thing as damages for detention 
of the money, the latter being merely the sum 
detained ; and the ordinary remedy by action for 
the debt is sufficient both in law and in equity.’” 
It is upon this principle apparently that the third 
illustration to clause (a) to section 21 is based. 
"In consideration of certain property having been 
transferred by A to Z, B contracts to open a 
credit in A’s favour to the extent of Rs 10,000 
and to honour A’s drafts to that amount." This 
contract, says the Legislature, ‘‘can not be 
specifically enforced, for A would be reimbursed 
by compensation in money.” It would perhaps 
be more correct to say that compensation in 
money is the only practicable remedy, for it is 
quite conceivable that A might sustain serious 
damage by a dishonour of his drafts, and, if he is 
a trader, his business might be ruined by his 
banker failing him. Where a banker, therefore, 
holding funds of a customer, refuses to cash his 
cheque, substantial damages may be given to the 
customer for loss of credit, and, even where no 
actual damage has been sustained, nominal 
damages may always be recovered.5 

In a case which came before the Allahabad 
Court it appeared that the defendant had obtain- 
ed a loan from the plaintiff, and executed a 
mortgage in his favour. The defendant, who had 
delivered the deed to the plaintiff, induced him to 


! Ord v. S ohnston, [1855] 7 Jur. * Rolin v. Steward, [1854] 14 C. 
kewan v. 


N.S., 1063 ; Mc erson 4 595- f SA 

[1875] 20 Eq., 65. l * Marzetti v. Williams, [1330] 1 
k : 795- B.& A,415;5 Cyc, 535 ; 1. Laws 
r Collett , 148. of Eng., 608 ; B ; 340-5, 
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hand it back on the pretence of getting it registered, 
but afterwards refused to' do so. The plaintiff 
sued to have a fresh hypothecation-bond execut- 
ed and registered by the defendant. The court 
held that the plaintiff's proper remedy was by a 
suit simply and directly for the recovery of the 
money claimed, and that clauses (a) and (c) of sec- 
tion 21 precluded him trom getting the relief he 
had asked for." The soundness of this ruling is, 
however, open to question. This was a case not 
merely of a contract to transfer immoveable pro- 
perty, but of an actual conveyance on considera- 
tion paid, and the statute law of India recognises 
the right of the transferee in sucha case to have 
his title-deed registered. The creditor, in any 
case, could not be compelled to recall an invest- 
ment. Section 12 of the Specific Relief Act, 
therefore, seems more in point. And even where 
there was no lien or charge upon real property, 
but the maker of a promissory note got it back 
from the holder under promise to return it or 
execute another note of the same tenour and 
amount, and subsequently destroyed the note, an 
American court at the suit of the holder compell- 
ed the maker to execute and deliver a new note.’ 
In the case of a sale-deed where, after execution, 
the vendor fraudulently kept it back and did not 
register it, the Calcutta High Court held that the 
purchaser could sue for return of the deed and 
registration.* Where an unregistered sale-deed for 
over Rs. 100 was stolen from the purchaser within 
the time allowed for registration, the Madras 





' Maya Ram v. Prag Dat, [1832] Aidullah Khan v. Janki, [18 16 
5 AIl., 44. In this case, however, the AIL, 303. 7, [1894] 


terms of the lost deed were not satis- > McMullen v. Vansant, 73 M, 
factorily proved, and the actual deci- 190. Waterman, 22. 

sion was probably right. See 2 Story, * Shumshare Ali e. Lutafut 
Eg... 7 Kureem, £1872] 18 W. R., 504." 
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* Act ILI of 1877, ss. 32, 71-7. Cf. 
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High Court held that he could bring a suit 
against the vendor to compel the execution and 
registration of a fresh deed.' 

It is important to note that in determining the Class of 
question whether monetary compensation is a considered, 
sufficient remedy the court does not proceed upon met individual 
the circumstances of each particular case? "` 
Professor Pomeroy has discussed this matter with 
great ability and I will quote only two passages 
from his excellent work: “A particular contract, 
the subject of judicial action, is not treated as a 
single isolated case, and the inquiry is not whether 
from its special provisions or from the peculiar 
situation of its parties, the remedy of damages 
would be adequate or inadequate; it is rather 
treated as one of a class, and the inquiry is whether 
in agreements generally of that kind, the terms or 
the relations of the parties are such that the legal 
remedy of damages is adequate or  inade- 
quate ... In administering the equitable remedy of 
specific performance, and so far as it depends upon 
the adequacy or inadequacy of legal damages, the 
courts are guided by considerations which have 
respect to classes of contracts having the same 
or similar qualities and incidents connected with | 
their subject-matter, terms or parties, and rules are 1 
established with greater or less certainty, preci- 
sion, and comprehensiveness for each class 
separately.’’ ! 

Another ground upon which specific re- In 
lief is refused by a court is “inability to render "PC" 
or enforce its decree." Although the contr ciu. 
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unable, while pursuing its ordinary modes for 
administering justice, either to render a decree 
or to enforce the decree when made, then, says 
Mr. Pomeroy, “the remedy will be refused.’ 
Logically the first question in every case is—can 
equity enforce a specific reparation of the breach 
of the contract or other obligation? “If a contract 
consists in giving (dando), answers Langdell, 
“equity can enforce a specific reparation for a 
breach of it; if it consists in doing ( /aczendo), it can- 
not." In the former case a distinction must be taken, 
as we have seen, "between those contracts which 
consist in giving something which is specified and 
identified by the contract, and those which con- 
sist in giving something of the kind, quality, or 
description specified in the contract, " 

As an illustration of a case where the court 
cannot render a. decree may be mentioned an 
agreement for the sale or transfer of a good-will 
apart from the business and premises, already 
referred to. Equity could not direct the way in 
which the defendant should proceed to turn the 
custom of those who had dealt with him, to the 

Seca plaintiff: Similarly Lord Chancellors have declar- 
ed their inability to enforce an agreement concern- 
ing manufacture and sale of secret medicines or 
other secret commodities where the contract 
recognised the secret as not to be disclosed, for 
if the matter is secret, how can the court tell if 
the secret has been infringed or not d: The court 
acts only where it can perform the very thing in the 
terms specifically agreed upon," and not where the 





Lab , Eg. J- s- 257. Per * 3 Parsons, Con., 335. 
4 3 Ver “This court will ^ New^ery v. James, [1817] 2 


never a decree that it can. Mer., 446; Wiliams v. Wiliams, g 
not see its way to enforce," Darbey — [1817] 3 Mer., 157. But see Peabody ` : 
1:3:7] 4 Drew, 134, v. Norfolk, [1868] 98 Mass., 452,2 


> 132. Keener, 241. E 
D Eg. J, 47-8. * Woleerhampion R. Co. v. LAN: 
* Pomeroy, S.P., s. 306. W. R. Co., [1873] 16 Eq», 439. Sc = 
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subject-matter of the contract is something which 
the court cannot ascertain by judicial proof, or 
cannot lay hold of, so as to define and establish 
the rights concerning it.' 

The class of cases where the court cannot —— 
enforce its decree is more numerous. A contract, personal A 
for instance, may be dependent on the personal emer ee 
qualifications or volition of the parties. All agree- 
ments for personal service are of this character, 
for the relation is of so personal and confidentiala Personai 
description that the enforced performance of the =i 
contract would probably be worse than its non- 
performance. The old adage that “a bird that 
can sing and will not sing, must be made to sing”: 
is answered by the other old adage that “ although 
you can lead a horse to the water you cannot 
make him drink."* The court now5 holds, there- 
fore, that it is not for the interest of society that 
persons who are not desirous of maintaining con- 
tinuous personal relations with one another should 
be compelled to do soi Besides, as Knowlton, 

C.J., observed in a recent case: '' The right to 
dispose of one's labour as he will, and to have 
the benefit of one's lawful contract, is incident 
to the freedom of the individual which lies at the 
foundation of the government of all countries that EE 
maintain the principles of civil liberty." Simi- | 
larly Van Fleet, V.C., remarked, “ To many per- 
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sons the right to labour is the most important and 
the most valuable mght they possess; it is their 
fortune, constituting the only means they have 
to obtain food, raiment, and shelter and to acquire 
property. To such persons a deprivation of this 
night is ruin, and to abridge it is to do them an 
injury which will very likely result in their ruin. 
When, therefore, a court is asked either to deprive 
a person of this right, or to abridge it, it is its 
duty, before it acts, to consider with the utmost 
care whether, if it does what it is asked to do, it 
will not, on a careful comparison of consequences, 
do more injustice than justice." We shall find 
subsequently that some agreements for personal 
service have, in exceptional cases, been indirectly 
enforced by means of an injunction. Butas to 
the general rule adopted by courts of equity there 
can be no doubt, that neither affirmative nor 
negative covenants in an agreement between an em- 
ployer and an employee will be ordinarily enforced 
at the instance of either.  '' No court of justice," 
said Jessel, M.R., “‘ can interfere so long as there 
is no property the right to which is taken away 
from the person complaining." 


— — — —— — a —— — M — — —— 


t Sternberg v. O'Brien, [ 3891] 48 is (1) and (2) of cl. (^), s 21, S. 
N. J . 370, I Ames, 127. R. AS Nusserwanjt v. Gordon, 
* Pè E v. Bishop of Sie, e 6 Bom, 266. Per Selborne, 
[1843] 2 Y. & C. Ch. 249, 63 E. R., C.. “It is obvious that if the 
109 (cOonhdential servant); Baldwin notion of specific performance were 
v. Leg for diffusion of useful know- applied to ordinary contracts for 
ledge. £1333] 9 Sim, 393 (map- work and labour, or for hiring and 
maker); Ak, v. £Eugiand, [1860 service, aree require a series of 
29 Beav. 44 (apprentice) ; Socker orders, d a general superinten- 
v. Brockbelíamk 3 Mac & G,250 dence which could not conveniently 
(ma 3 EK v.  Fossick, be undertaken by any court of 
1862 2 Ke .& J.. 426 (ditto); justice ; and therefore contracts of 
UE, v. Seintséury, [1861] 30 that sort have been ordinarily left 
L.J. Ch 409 t); Baintridge * their —— at Se: ener 
v. Smith, [1889] 41 Ch. D.. 462 mm pion B p.n alu, Wo ondon 
es sand American &c. Ry. Co. [1873] 16 Eq. 433. 

cases im z Ames, 87, m 2. Dis- 438. _ " 
tinguish Fortescue v. Lostwithiel etc. 3 Rigby v. Connol, [1880] 14 Ch. 
Ay. Co. [1894] 3 Ch., 639. See also D., 482, 487. 
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A contract by an author with a publisher to 
complete a literary work,’ or by an artist to paint 
a picture fora sitter for valuable consideration? 
cannot be enforced at the instance of the pro- 
misee. Here also is a contract for personal 
services, but the services are such as require the 
exercise of peculiar talent or skill, of intellectual 
ability and judgment, and no court will order one 
to perform such services, "because it cannot so 
mould its order and so supervise the indivi- 
dual executing it that it can determine whether 
he has honestly obeyed it or not.” 

Upon the volition of the parties also depends a 
contract by A to marry B, and it cannot obviously 
be specifically enforced.* Nor will specific per- 
formance be granted of a Hindu parent's or guar- 
dans contract to give a child in marriage,5 and for 
the breach of a contract of betrothal among Hindus 
the only remedy is by an action for damages.^ 

Similarly an agreement by A with B to supply 
the latter with all the goods which he may require 
depends on the volition of the promisor, and can- 
not be enforced zz spectre? An affirmative contract 
to carry on a trade will not be enforced,’ but a 


TS R A, s. 21, a (3) tocl (4). and a city, that the former should 
* Ibid, 777 (3) construct certain extensive water- 
* Per Devens, J., Adams v. Mes- works, ofacapacity to supply the city 
simger,[1888]147 Mass, 185, 1 Ames, with a specified quantity of water, the 











51. “Although usually a contract, works having been constructed, was 


relating to personal services, will not enforced against the city. 


Columbia 
be specifically enforced," says Water- — Wavser- Power Co. v. Columbia, 5 S.C., ` 


man, “but the party aggrieved willbe — 225." 
left to his — at law, yet there E SE. 
is an exception to the rule, when * Rë 
by the contract, something is to be 
done, on a party’s own land, of 
such a nature that the opposite 


Contract by 
author or 
artist. 


Contract of 
marriage or 
betrothal. 


Contract to 


supply goods 


or to trade. 
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negative contract not to carry on a trade, on leased 
premises, for instance, may be enforced by in- 
junction." 

Some contracts similarly depend for perform- 

ance on the consent of a third party. We have al- 

| ready seen that where such a party is not legally 
Submission bound to consent, the agreement cannot be en- 
to arbitration forced im specie? It may be noted now that an 
agreement to submit a matter to arbitration or 
tosellata price to be fixed by valuers, if the 
mode of fixing the price is an essential part of- 
the contract, will not be specifically enforced, 
since it is beyond the power of the court to com- 
pel arbitrators to agree; nor will the court itself 
fix the price, since that would be to make a new 
agreement for the parties? Following the case 
Referenceto Of Vickers v. Vickers, the Indian legislature has 
valuers. framed illustration (4): “A contracts to buy A's 
business at the amount of a valuation to be made 

by two valuers, one to be named by 74 and the 

other by B. A and P each name a valuer, but 

before the valuation is made, A instructs his 

valuer not to proceed." 5 There is no constat of 

the price, the contract is not a complete contract, 

said Wood, V.C., and there is nothing on which 

the court can act.^ The same result would follow 
even if the contract be treated as complete. For- 
the agreement upon that view may be regarded as ` — 





— — ——— ER 












! Hobson v. Tulloch, [3898] 1 Ch., C.. 684; gar v Macklew, [1825] 

424; Leake, (vx, 793; Fawcett, 2 Sim. & St, 418, 1 Ames, 67 E 

L € T., 357 4q- * (1867j 4 Eq. 529, 2 Keener, 

3 Ante, 159. In Ma»óy v. Gresham 132 p 

Life Assurance Society, [1861] 29 * The same result follows where ~ 

Beav, 43g.a contract to reduce a a valuer refuses to proceed of his — 

3 remium was not enforced,as it was own accord,  Dariey v. Whitaker, — 

ZEN (e the society,and not the court, to [1857] 4 Drew, 134, 2 Keener, 129; — 

ee be satisfied that the cause for charg- or dies, Firth v. Midland Ry. Co, — 

RES ss ing: an extra premium did not [1875] 20 Eq., 100. >S 

Ex dco We Ie had js — ii e: * Vickers v. Vickers, supra. Cf. 

Re, 2 Pomeroy, £7. R., s.758 ; Milnes ry, ss. 353-367. pp. 150—156; 
— d v. Gery, [1807] 14 Ves, 100, 6 R. Pomeroy, S.P, s. 150, js em, 
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one of sale subject to the condition precedent 
that the price shall be fixed in a particular way, 
and it is clear that the agreement will not be 
enforceable so long as the condition is unfulfilled 
and the price remains uncertain.' As was said 
by Leach, V.C., “A man who agreed to sell at 
a price to be named by 4, Z7 and C, could not 
be compelled by a court of equity to sell at any 
other price" Therefore so long as the price is 
not reduced to certainty, the court will not, as 
a rule, provide other means of fixing the price, 
for that would be holding the parties bound by 
a contract different from that which they made.? 
The court will not appoint other valuers or arbi- 
trators.* “The court specifically enforces a con- 
tract, it does not complete and perfect one, so 
that it may afterwards be enforced by the party 
whom it suits; Where, however, the court finds 
that the stipulation as to the mode of ascertain- 
ing the price is not essential, but rather something 
by way of suggestion, and that the real agreement 
is to sell at the fair value, it will direct a reference 
to find the value.^ And the court has generally 
iaken this view where the main contract was to 
buy land at a fixed price, but there was a sub- 
sidiary agreement to purchase fixtures at a valua- 
tion.” Where the vendor refused to allow a 


valuer to enter into his house for the purpose of | 


' 2 Williams, V. & P., 9*3, 989-7. 
3; also 1 id., 50. 

P Morse v. Merest, { 1821 ]6 Madd., 
26.2 Keener. 127 l — 





* Milnes e G : 


ue —É 2 





^ Pomeroy, S.P. 218. ; : s t E mc 
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making a valuation, the court made a mandatory 
order to compel the vendor to allow him to enter, 
and to enable the valuation to proceed." 

A court of equity does not also deem it expe- 
dient to make a decree for specific performance 
of a contract which runs into minute or numerous 
details A contract by a tenant, for instance, 
that he will cultivate the land leased in a particu- 
lar manner, or by an agriculturist that he will 


grow particular crops on his land and deliver them 


when cut and ready to a creditor of his,* will not 
be enforced zz specie. “How can a master," 
asked Lord Northington, “judge of repairs in 
husbandry?"* So where by a charter party entered 
into in Calcutta, between the owner of a ship and 
the charterer, it is agreed that the ship shall pro- 
ceed to Rangoon and there load a cargo of rice, 
and thence proceed to London, freight to be paid, 
one-third on arrival at Rangoon, and two-thirds 
on delivery of the cargo in London, a court can 
scarcely carry out its judgment for specific per- 
formance in this case, and must leave the party 
to seek his remedy in damages.^ In such cases 
the court refuses to interfere, not because the court 
cannot formulate a decree which shall order 
everything necessary for a complete performance 
or which shall not be aéso/utely incapable of com- 
pulsory execution, but because (to quote Pomeroy) 
“the enforcement of the decree would unreason- 
ably tax the time, attention, and resources of the 
court, and thereby interfere too much with its 
public duties to other suitors, and in the general 
administration of justice." 





1 Smith v. Peters, [3875] 20 Eq., * Rayner v Stone, [1762] 2 Eden. 
six. Cf Morse v. Merest, supra. | 128. But see Pomeroy, S.P , 393. 
* S.R.A., s. 21, cl. (4). Cf. Phipps v. Jackson, [1887] 56 
s Jid, iM (6) J Ch. Sen 
* Jbid, ill. (7); Stevens v. New- * S;K.A. s. 21, cl (6) alk ish 
sone t Tenn. Ch., 239. ^ * Pomeroy, S. P., s. 307, p 393. 
J -3 pene 
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Upon the same principle a court will often Contract to 
abstain from enforcing zu specie a contract tO court cannot 
execute certain works which the court cannot  SuPerintend. - 
superintend.' The Indian Legislature, however, 
does not supply us with any test whereby the 
limit of the court’s capacity for superintendence 
may be determined. Clause (4) of section 21 
is beautifully vague: “A contract which runs 
into such minute or numerous details, . . . . or 
otherwise from tts nature ts such, that the court 
cannot enforce specific performance of its 
material terms," As we have seen, at one time 
courts of equity refused to enforce specifically a 
contract to build. Kenyon, M.R., remarked so 
long back as 1788, “There is no case of a 
specific performance decreed of an agreement to 
build an house, because if A will not do it B may. 

A specific performance is only decreed where the 

party wants the thing zz specie and cannot have 

it any other way." But in 1901 the then Master 

of the Rolls (A. L. Smith) observed that he had 

never seen the force of the objection that the 

court could not superintend  building-works.* ur. 
Where, however, the court makes such a decree —— E ft 
and the judgment-debtor does not obey it, it may repair. 

be inconvenient to enforce the decree by the pro- 
cess, say, of attachment for contempt ;5 for numer- = 
ous questions will probably arise as to whether i Cox 
there has been substantial performance, whether — 
defective performance may be excused, what com- - guit 
pensation should be made for the deficiency, and ` — 3: 












D D * à dt — tat ^ E 
the like It has accordingly been lid toen ee d rM 
< oem ee e C 
5 : tee —— 






e K rre 





: à pm Ce — A : E l 

s CEC. P. Cua 260 0 00000 
2 The . 4 tee. - ax Re wë Aen? p. T 2t E 
z Bock v dee REMIS RO EE 
Beck v. Alhson(1874)56 N. —— 


iJ 






D 
- 








253 SPECIFIC RELIEF. 

number of cases that as a general rule contracts 
for building and construction and to make repairs 
wil not be enforced zz specze.' A suit to enforce 
a contract to build a railway has, for instance, been 
dismissed,” and it has been doubted if one in res- 
pect of an agreement to erect and maintain tele- 
phonic apparatus will lie.» A contract to remove 
a specified building* or a covenant to make good 
a gravel-pit* will not be specifically enforced. But 
a number of exceptions have been grafted upon 
this general rule, the nature of which I have tried 
to indicate in my last lecture" The court may 
also sometimes find it not in the public interest to 
decree specific performance in a particular case.’ 


what repairs are to be made and 


the time within which they are to 
be done. When this is accom- 
plished more serious difficulties 


remain. The idea that the court 
can appoint a Receiver to take 
possession of the property and cause 
the work to be done with money 
furnished by the defendant, would 
be, in the language of Lord North- 
ington, absurd. The mode, if un- 
dertaken, must be for the court 
first specifically to determine what 
shall be done, and when and how, 
and then to enforce performance by 
attachment as for contempt in case 
of alleged disobedience. Then will 
arise not only the question, whether 
there has heen substantial perfor- 
mance, and if found not, whether 
the defendant had any such excuse 
therefor as will exonerate him from 
the contempt charged, and in case 
of performance, but not in as 
beneficial a manner as adjudged, 
the compensation that should be 
made for the deficiency. It is obvi- 
ous that the execution of contracts 
of this description, under the 

ision and control of the court, 
would be found very difficult if not 
impracticable, while the remedy at 
law would, in nearly, if not in all 
cases, afford full ress for 
injury. Ade i 








' Lucas wv. Comerford, [1790] 1 
Ves., 235 1 Kay v Fohnson, [ r $64 ] 
2H & M. rrS8 ; but see 38 wii E 
Ch., 143 Wheatley v. Westminister 


B. C. Co., [1869] 9 Eq.. 538 Brace 
v. Wehnert, [1858] 25 Beav., 348. 

* South Wales Ry. Co. v. Wythes 
[1854] 5 DeG. M. & G.. 880; Green- 
AI wv. Isle of Wight Co 4871, 23 

4, 887; Ross v Union Pacific 
Ry. Co, [1863] 1 Woolw., 26, 2 
Keener, 145 

® Keith v. National Telephone Co, 
[1894] 2 Ch. 147, 153, 2 Keener, 188. 

‘ Armour wv. Connolly, 49 Atl. 
IIIZ7. 

^ Flini v Brandon, [1803] 8 Ves, 
159. I Ames, 69, (fer Grant, MR, 
“The matter in controversy is no- 
thing more than the sum it will 
cost to put the ground in the condi- 
tion, in which by the covenant it 
ought to be )” 

* Ante, I32 sqq. 

* Chicago R. I. & P. Ry. Co. e. 
Union Pacific Ry. C2., 47 Fed. R 
15 (construction of parallel railway 
lines disallowed; fer Brewer, J. 
“Such an expenditure of money 
places an auditional burden upon 


the public. Every unnecessary mile —— 


of rail-road track or of brid that 


is built adds to the cost of trans- 
portation, and surely the public is - 


interested in seeing that t 
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In Kendall v. Frey’ the common council of a City 
in America had agreed to erect a City hall on land 
conveyed to it by the plaintiff, but ultimately did 
not do so. The court refused to interfere with the 
discretion of the defendant council, and said, “How 
and where a public building shall be erected is 
necessarily a question of public policy, and in- 
volves a variety of considerations. The common 
council is vested by law with full authority to 
decide them. The court cannot wisely review 
their action on such a subject." 
A contract for construction will often be found 
to involve the necessity of the performance of 
duties continued over a long period of time. 
Now a court of equity will not decree specific 
performance of a contract, the execution of which Continuous 
weuld require more or less permanent supervision : 
by the court, if the work could not be concluded 
within a definite and reasonable time.? “A court," 
said Mellish, L.J., “ can only order the doing of 
something which has to be done once for all, so 
that the court can see to its being done."5 A 
contract, consequently, by 4 to let for twenty- 
one years to Z the right to use such part of a 
railway made by A as was upon P's land, and 
that Z should have a right for running carriages | 
over the whole line on certain terms, and might Pee ais JE ~ 
require 4 to supply the necessary engine-power, 
and that 4 should during the term keep the whole  .— 
railway in good repair, will not be enforced* . .— 


M. Xp PF, 
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beaslight as possible But see 1 Ames, 
———— Im. “this is un-, efc. Assn 
' f polidesf economy, 3 
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Accordingly contracts for the working of quarries' 
and coal-mines,? or to maintain an inn,? to manage 
and operate a rail-road,* to keep a farm well- 
stocked with horses and cattle, or to secure to 
the tenants of an apartment-house continuously 
the services of a resident porter charged with the 
performance of a great variety of duties,° have 
not been specifically enforced. So the court has 
refused to interfere in favour of a continuin 

covenant not to sell the water from a well to the 
injury of certain water-works on the ground that 
it would be necessary to enquire on every occa- 
sion of selling whether it was done with or with- 
out injury.’ Similarly American courts have 
refused to enforce specifically a contract to 
support a person as a member of one's household* 
or to furnish news to a publishing company for a 
number of years.? For if the court were to make 
what purported to be a final order for specific 
performance in such cases, such order would not 
be the end of litigation, but, on the contrary, 
its fruitful and continuous source.^ The Indian 





has no means of enforcing the per- & J., 462; Wheatley v. Westrninister 


formance of these duties ; all it can Co., supra. 
do is to punish the plaintiff by im- 3 Hooper vw. Brodrick (1840), II 
prisonment or fine, if he does not Sim 47. 


perform them "A, t Powell, Duffryn Coal Co. v. Taf 

* Booth v. Pollard, [1840] 4 Y. Vale Ry Co,Íí(1874] 9 Ch. 331, 
& C , Ex., 61; Rutland Marble Co I Ames 79: Fort Clinton R. Co. 
v. Ripley, [1870] ro Wail 339 iper- v Cleveland & T. R. Co., 13 Ohio 
petual supply of marble from quar- St. 544. 


ry). In this case the Court said :— * Phipps v. Jackson, (1887). 56 


* If performance be decreed, the 
case must remain in Court for ever, 
and the Court to the end of time 
may be called upon to determine, 
not only whether the  prescri 

quantity of marble has been deli- 
vered, but whether every block was 
from the right place, whether it was 
sound, whether it was of suitable 
. size. or Shape, or proportion. Mean- 
while the parties may be constantly 


changin (p. 358). 
e Polkrd v. Clayton, (x859) 1 K. 


LJ. Ch..«60. 
* Ryan vw. 
Assn., supra. 


Mutual Zomftine etc. 


T Collins v. Plumé, [1810] 16 
Ves. 454- Pomeroy, S.P. s. 308, 
P- 394 

* Chadwick v. Chadwick, 120 
Ala. 580. 

° Iron Age Publishing Co. x- 


Telegraph Co, [1887] 83 Ala 498. 

10 Port Clinton Co w. Cleveland 
Co., supra, 556 (* Even if the con- 
tract was sufficiently specific, so 
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legislature has fixed an arbitrary limit of three 
years,’ though it may be doubted if a hard and 
fast rule in a matter like this can advance the 
purpose of a court of equity. The test should 
be one of reasonableness and practicability, and 
we find that in England specific performance of 
a contract to erect telephonic apparatus upon 
the plaintiff's premises and maintain it even for 
three years, has been held to be impracticable.” 

Another ground upon which a court deems —— 
Rte 3 
it. expedient to refuse specific relief is that the decree’ 
decree, if made, would be nugatory Where a nugatory. 
contract is in its nature revocable,* the perform- 
ance of the contract would be useless, for the 
defendant would be entitled immediately to termi- 
nate the agreement, and thus undo what the 
court had done, and evade its decree. A con- 
tract, accordingly, between two persons to 
become partners in a certain business, where 
the duration of the proposed partnership is 
not specified, will not be enforced z» specie, 
because such partnership is dissoluble at any 


— — ——— M MÀ — — 
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that the party, when ordered to that they should be kept open to the 
operate the rail-road, would know use of the plaintiff and the wires 
the manner and mode in which the should not be cut off) Mr. Pome- 
order was to be obeyed, still the roy, Jr, conjectures that the rule 
question of obedience to the order really rests upon a deeper reason of 
must —— be left open And public policy than inconvenience 














the question of obedience to such to the Court, viz, a feeling that the — E oi 
an order might come up for solution daily and hour 
not once, as ip the case of the arch- affairs of an indivi H 
way, the erection of which was of individuals for | 

ed in Storer v. C. W - term of years in 
Gopra) but in inwancesiunumera terms of a Chancery 

for an indefinite time.") Cf. with its personal sancti 
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time at the will of either party.’ The court 
will not undertake to compel unwilling parties 
to act in the relation of partners. There is, 
however, a distinction to be drawn between a 


partnership and a company, a share-holder not 
being at liberty to withdraw without procuring 
another to take his shares; he may therefore be 
compelled to take the shares allotted to him.* But 
a contract. to take a certain number of shares 
where, by the rules of the company, a share-holder 
might cease to be a partner within fourteen days 
after becoming such, was not specifically en- 
forced.* And upon a similar principle Grant, 
M.R., refused specific performance of a contract 
for a lease which was to contain a proviso for re- 
entry on breach of a covenant which the plaintiff 
had already broken. The court will not go 
through the idle ceremony of directing the exe- 
cution of a lease after the expiry of its terms, 
unless the execution is still necessary to secure 
some right to the plaintiff." 


Questions have sometimes arisen as to the 








273 | American au " for decreeing — 1S Beav., 85, 2 Scott, 29. ec 

| specific performance, 3 Page, Con, * Nesbitt v. Meyer, [1818] 1 Sw. .—— 
` 4476. A contract for a partnership » 223. s 2 — 
Pesci pee pS ca RE. AME al LI. | s — — 


e 


* Berck v Birch, [1804] 9 Ves., 
357; Sco/iiv Rayment, [1869] 7 Eq., 
Y SRA. = 2x, cl (Qd) £7 But 
equity will secure to a partner the 
interests in property to which by 
the partnership agreement he is 
entitled, Somer/y v. Buntin., [1875] 
118 Mass , 279, 2 Keener. 78 Right 
of pre-emption was accordingly en- 
forced in Homfray vw. Fothergill, 
[1866] x Eq. 567, 2 Keener, 26. 
Where the party seeking relief 
has altered his position in re- 
liance upon the contract, so that he 
will be prejudiced greatly if the 
partnership ts not formed, and he 
will receive substantial relief if the 
puse is formed, even if it 15 
mmediately ended, there is some 


fora definite period may be enforced 
and ene of the partners may be 
enjoined from carrying on bu-iness 
under partnership style with other 
persons and from publishing notice 
of dissolution, Sagland wv Curling, 
(5447 8 Beav., 129, 2 Keener, 68. 

aterman. S. 34. Lindley, Zart., 
bk. III, ch. ro, s. 4. 

* Per Bates..C., Satiferihwail v. 
Marshall, [1372] 4 Del, Ch. 337, 
353, 2 Scott, 317. 

> New Brunswick Rv v. Mmwgge- 
ridge, (1859) 4 Drew, 686 

* Sheffield Gas Consumers Co. 
Harrison, [1853] 17 Beav , 294. 

* Jones v. Jones. [1806; 12 Ves, 
188. Cf Gregory v. Wilson, (1852 
9 Ha., 683 ; emis v. Bond, [1853 


v. 
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enforcement of foreign contracts. Now the 
general principle of international law is that the 
plaintiff should seek the defendant and sue in his 
forum. Where, therefore, the defendant isa per- 

son over whom the tribunals of this country have 

no jurisdiction, for instance, a foreign govern- 

ment or the domiciled subject of a native State,’ 

British Indian courts have no jurisdiction. Nor 

has a court of equity necessarily jurisdiction over 

a subject of ordinary equity cognizance simply 
because the parties are within the forum. A Foreign 
court in America has accordingly declined to 
order a defendant to sell land situate in a foreign 
jurisdiction, when the case was otherwise within 
its power, upon the ground that a court of equity 
cannot give full relief where the focus zz guo is 
not within its absolute jurisdiction and where the 
contract sought to be enforced is not capable of 
being fulfilled by the /ex Zocr rez sz£c.* But the 
English Courts of Chancery acting upon the 
maxim, @guitas agit tn personam, directed speci- 
hc performance of a contract to set out a boundary 
between two States in America, according toa 
line agreed upon" As the operation of the judg- 
ment on the immoveable estate abroad is not 
direct but indirect, and only through the medium 
of the person affected by the judgment, the 
decree is to be enforced by personal process, © — 
commitment, and sequestration, in case of dis- — 
obedience Where the contract relates to move- =O t. 
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ables, the case of Hart v. Herwig" is an authority 
in favour of the jurisdiction. James, L. J., ruled, 
" Where the contract, as in this case, though 
made abroad is to deliver a thing zz specrze to a 
person in this country, and the thing itself is 
brought here, then the court here, in the exercise 
of its discretion, will see that the thing to be de- 
livered in this country, does not leave this country, 
so as to defeat the right of the plaintiff to have 
it so delivered." Our Civil Procedure Code, 
however, does not seem to recognise any such 
jurisdiction, and it has been doubted if British 
Indian courts can act fz personam. But the 
jurisdiction has recently been affirmed in Bombay 
in respect of the original side of the High Court,’ 
and surely it is not right to treat a suit for. specific 
performance of a simple executory contract as 
an action z» rem to secure realty or its posses- 
sion.* In the case of mufussil courts too, the 
proviso to section 1C, Civil Procedure Code, 
seems to contemplate such suits. It should be 
noted, however, that when the courts of one coun- 
try are called upon to enforce contracts entered 
into in another country, the question to be con- 


sidered is not merely whether the contract sought. 


to be enforced is valid according to the laws of 
the country where it was entered into, but whether 
itis consistent with the laws and policy of the 
country in which it is sought to be enforced.^ 
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Where the land is within jurisdiction the mere 
fact that the vendor is not, will not stand in the 
way of the court decreeing specific performance 
of a contract for sale and directing title to 
vest." 

Another ground upon which courts of equity Contract not 
do not entertain jurisdiction in respect of con- s dre 
tracts is that the contract as a whole cannot be 
specifically enforced. - Lord Romilly said, ** This 
court cannot specifically perform the contract 
piecemeal, but it must be performed in its entire- 
ty, if performed at all.» So Lord Hardwicke had 
said with reference to a marriage settlement com- 
prising a variety of terms, “ There is no instance 
of decreeing a partial performance of articles, 
the court must decree all or none; and where 
some parts have appeared very unreasonable, the 
courts have said, we will not do that, and there- 
fore, as we must decree all or none, the bill has 
been dismissed.”* Where the contract is one 
and indivisible, the performance of some only 
of its terms cannot be performance of the con- 
tract itself5 And as a general rule a court of 
equity has no power to change the terms of a 
contract. The court therefore may refuse speci- 
fic performance of a contract in a truncated 
form. A defendant ordinarily cannot be com- be 
pelled to take less, or give more, for instance, Im 
than the amount fixed by the contract. So, © 
where the land contracted to be sold lies ina  . X 
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advantage of markets, and the like conveniences 

of an estate contracted for, cannot be replaced 

by other land of equal value." The substantial 

` inducement to the purchase will fail in sucha 

Compensa- — case. But the doctrine of equity is not forfeiture 
forfeiture. but compensation, and. a distinction has always 
been taken between terms which are of the es- 

sence of the contract and those which are not. 

* Lord Thurlow,” said Lord Eldon, ‘“ used to refer 

this doctrine of specific performance to this :— 

that it is scarcely possible that there may not 

be some small mistake or inaccuracy; as, that 

a leasehold interest represented to be for twenty- 

one years may be for twenty years and nine 

months; some of those little circumstances that 

would defeat an action at law, and yet lie so 

clearly in compensation that they ought not to 

prevent the execution of the contract.” It has 

accordingly been said that equity, having regard 

to the substance rather than to the form of con- 

tracts, will not allow the impossibility of a literal 

fulfilment to prevail as a defence, when the 

agreement can be substantially carried out so as 

to effectuate the intentions of the parties, and 

do entire justice between them.‘ Of the two 

alternatives of enforcing the contract without any 

regard to the partial failure and of enforcing 

it so far as practicable and awarding compensa- 

ME tion for the balance, equity generally favours the 
Ep latter and so endeavours to preserve the rights of 
||.  . boththe contracting parties; Compensation as 
D POR A a part of the decree for specific performance is 













— —. 3 Best v. Stow, 2 Sandf. Ch Green. 338; Waterman, s. 128, 
Waterman 700. ».2. 165. Cf. Carey v. Stafford, (1725) 3 
(9519 YF V. Greene. : Sw. 427. #.; Errington v. Aynesly, 
o. AGE E MY . "e [1788; 2 Bro. Ch t ; Frederick 
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to be distinguished from damages sometimes sepa- 
rately awarded. It should be regarded “rather 
as a condition,” says Pomeroy, “upon which the 
relief of specific performance is granted at all, 
or as a modification of that relief, so that it may 
be adapted to the circumstances of the case and 
the equities of the parties.” 

We, therefore, find that the Indian Legislature, —— 
having adopted the general rule in section 17, 
Specific Relief Act, recognises certain exceptions 
to that rule in the three earlier sections. The 
collective effect of these sections (not very logi- 
cally arranged) may be stated thus: A decree for 
specific performance of a part of an agreement 
will not ordinarily be granted,’ unless the part left 
unperformed bears only a small proportion to the 
whole in value and admits of compensation in 
money, or the plaintiff relinquishes all claim to 
further performance and all right to compensation 
as against the party in default.* Of course, the 
rule has no application where the agreement is 
divisible,* or where there are separate agreements, 
some of which an equity court will enforce and 
others it will not. Taking the ordinary case of a 
sale of immoveable property (a contract which 
ordinarily a court of equity will enforce in specie), 
the test is whether the purchaser gets the thi 
which is the principal object of the contract.* Ti — 
his main object is not affected, there may be par- ;. 9€ 
tial performance with proportionate — rae 
in the price” But where he would be getting `: 
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something constitutionally different from that for 
which he contracted, the contract does not lie in 
compensation. The vendor's inability to com- 
plete performance may be due to a deficiency in 
the quantity of the ves or a defect in its quality. 
He may have contracted, for instance, to sell one 
hundred ézghas of land where he owned only 
ninety-eight^ or fifty, or he may have contracted 
to sell as meadow-land* or timber land* property 
which did not answer that description, or as free- 
hold what was only leasehold,^ or he may have 
agreed to sell premises as in repairs when they 
were not; or as unencumbered when there was a 
subsisting mortgage upon them. Where the de- 
fect is material it is held not to admit of compen- 
sation in money, for it is clear that a rough esti- 
mate or an educated guess will not serve, where 
the interests of both the vendor and the purchaser 
have to be taken into account. The compensa- 
tion must be both fair and reasonable? Where, 
therefore, a house was sold with a long strip of land 
between it and the road, to which there was no 
title, so that the people in passing could look in 
at the window, Romilly, M.R., held that the case 
was not one for compensation.” So, where a park 
was sold, but the frontage was less by nearly 
eleven feet than that described, and the difference 





eation can be made in money, and * Scott, v. Hanson, [1826] 1 Rus. 


when the deficiency is occasioned & M., 128. 
by no bad faith on the part of the 5 Stewart v. Conyngham, 1 Ir. 


vendor," Towner v. Zicknor, 112 Ill, Ch. R., 534. 

217, 244 ; 2 Pomeroy, Eg. R. 1364, * Fordyce v. Ford, [1794] 4 Bro. 
King v. Bardeau, [1822] 6 John, Ch., 494; Drewe v. Corp, [1804] 9 
Ch. 38, 2 Keener, 1123 (auction Ves., 368, 2 Scott, 374. 


sale). * Grant v. Munt, [1815] Coop., 
ù Halsey v. Grant,(1806] 13 Ves, 173,35 E.R. 510 ; 7Zowner v. Tick- 
23, 79, 2 Scott, 382. "or, supra. 
$ WEN s. I4, ill. (a): Cf. * Wood v Bernal, [1812] 19 Ves., 


M Queen v. , [1805] 11 220,221 ; Halsey v. Grant, supra. 
Ve, 467, 8 R. R212. * W. Webster in 3 LQ.R , 57: 

s 8S. . S. I$, ill. (a). Cf. Facods © Perkins v. Ede, (1852] 16 Beav. 
v. Revell. [1900] 2 Ch., 858. 193. 1 Ames, 248. 
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affected the access of barges, specific perform- 
ance was refused.* So, where the vendor can- 
not make title to a large portion of the estate," 
or to a portion which is essential to the beneficial 
enjoyment of the premises sold,’ or the tenure is 
different, specific performance with abatement 
to the vendee will not be enforced.> Asa general 
rule, where the defect extends to and affects the 
entire estate, there can be no such performance 
against an unwilling vendee.* On the other hand, 
if it is out of the vendor’s power, from any 
cause not involving bad faith, to convey all that 
he had contracted to sell, and it appears that 
the part which cannot be conveyed is of small 
importance or is immaterial to the purchaser’s 
enjoyment of that which may be conveyed to 
him, the vendor may insist on partial performance 
with compensation to the purchaser or an abate- 
ment from the agreed price proportionate to the 
quantity which falls short of the representation.’ 
Thus deficiency of six acres from a large tract of 
land, or a miisdescription as to two acres out of 
fourteen? or of two acres out of one hundred and 








T Re Deptford Creek Bridge Co. G) a considerable portion of the 
v. Sevan, 28 Sol. Jour, 327. Cf. entire subject-matter, or is (ii) in 
cers v. Laméert, [1844] 7 Beav., its nature material to the enjoyment - 
<a 2i. Ea E p there is no 
effey wv. alleross, [1819] 4 ect, or Gii) property is 
Maid, 227; Daly vw. Pullen, tracted for which has for the pur- — 
[13829] 3 Sim , 29 i capable 
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eighty-six," or the existence of a slight encum- 
brance,” or tithe-charge,;? or even the burden of 
an easement of a foot-path across a meadow,! 
has not been considered material. Where land is 
sold not by the quantity, but by metes and 
bounds or other description, and the vendee gets 
the identical plot contracted to be sold, there is 
no real ground for complaint, though there is some 
deficiency in the quantity supposed or stated, 
unless this deficiency be so great as to defeat 
the purpose for which the contract was entered 
into by the vendee. Where, however, land is sold 
by the quantity, but the description is qualified 
by phrases like “of or about," or “ thereabouts,” 
or “more or less," and the vendee subsequently 
discovers a deficiency, which is neither very 
small nor trifling, the vendee may require com- 
pensation for such deficiency In some old 
English cases a distinction was suggested be- 


Executory tween executory and executed contracts, and 
mire a abatement of price was refused to the purchaser 
after conveyance. But it cannot be maintained 
upon principle that where a mistake is admitted 
or proved, the fact that the title has „passed and 
the purchase-money has been paid or secured, 
precludes the court, on the mistake being dis- 
covered, from granting relief? In the above 
>. 





' Calcraft v. Roebuck, [1790] 1 
Ves., 221. 

3 Hughes v. Jones, [1861] 3 DeG. 
F. SL, 307; Halsey v. Grant, 
supra. 

Drewe v. Hanson, supra; Binks 

s v. Lord Rokedy, (1818) 2 Sw., 222, 
Nw ~ * Oldfieid v. Round, 800 
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Sm., 609. 
^ Sugden, V. & P., 324; Kerr, 
Fraud, 103-4; Pomeroy, S. P, 
s 454; Ail v. Buckley, (1811] 17 
Ves., 394 ; Portman v. Mill, [1826 
2 Russ. 570;  Harrell v. Hi 
[1857] 19 Ark., 102, 2 Scott, 396; 
Aberaman Iron Works v. Wickens, 
[1868] 4 Ch., ror. — 
* Anon., [1700] 2 Freem, 137; 
Twyford v. Wareup, [1677] Rep. 
Townshend v 
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cases it is presupposed that the vendor has not 
been guilty of any inequitable conduct.' Fraud 
or misrepresentation will, however, disentitle the 
vendor to enforce partial performance with com- 
pensation.” Nor will such performance be en- 
forced where there exist no data from which the 
amount of compensation can be fairly estimated.’ 
For instance, where house-property was sold, but 
before completion of the contract ornamental 
trees situated in the compound of the house were 
cut down by the vendor, the Irish court held that 
tbe damage in the value of the property as a 
residence could not be estimated, and the vendee 
was released. So where timber in a wood was 
sold, but the subject-matter fell short of the 
description, as the number of trees was not spe- 
cified nor the quantity of timber expressed, 
Wood, V.C., held there were no data for calcula- 
tion and no compensation could be awarded.5 
So it has been said to be almost impossible to 
assess compensation for restrictive covenants.‘ 
But English courts have in some cases expressed 
a reluctance to consider a difficulty of this kind 
insuperable,’ and they will not apply this rule 
except in cases of real necessity.? 


Relief 
refused. 


There is no principle of equity so artificial as P“ 
that which goes to determine whether the part to netto 


which no title can be made is material? and 


eminent judges have, from time to time, expressed e 
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a disinclination towards the cy pres execution of 
the contract which is given in these cases, as 
that is, in fact, the execution of a new contract, 
which the parties did not enter into, in which 
there is no mutuality, and in which there are no 
adequate means of ascertaining the just price." 
Lord Erskine said, ‘* Without some very distinct 
limitation of such a jurisdiction, having all the 
precision of law, the rights of mankind under 
contracts must be-extremely uncertain.” Plumer, 
V.C., said, ** There is great difficulty in applying 
the doctrine of compensation to a reluctant pur- 
chaser. There is no standard by which to as- 
certain what is essential to a purchaser. The 
motives of purchasing real property are very 
different in different persons. Tastes, opinions, 
and ages, create different views. Some parti- 
cularity, some whim may have induced him to 
purchase. What is desirable to one is not so to 
another. One wants a wood for game, another 
desires it only as a beautiful object; one looks 
only to agriculture, another dislikes tithes. It, 
therefore, seems a little arbitrary to insist ona 
party taking compensation." Jessel, M.R., 
accordingly thought that the cases of specific 
performance with compensation ought not to be 
extended,* and Farwell, J., has ruled, “ The court 
should confine this relief to cases where the 
actual subject-matter is substantially the same as 
that stated in the contract, and should not extend 
it to cases where the subject-matter is substan- 


tially different." 


— — — — — 


^| Per Lord Langdale, Thomas v. I Madd., 153, 167, 6 R C., 676. CE 


Dering. [1837] 1 Keen, 729, 746, Arnold v. Arnold, [1880] 14 Ch, D., 


44 ERR. 158. 270, 282-4. 
- Halsey v. Grant, [1806] 13 Ves, * Cato v. Thompson, supra. 
73; 76. e * Rudd v. Lascelles, supra. 


Knatchéull e. Grueber, [1851] - 
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I have so far been specially dealing with suits 
brought by vendors. A vendee has rights in no 
way more restricted, but, as a matter of fact, Vendor 
more extensive. ‘If,’ said Lord Eldon, “a man, vendee. ` 
having partial interest in an estate chooses to 
enter into a contract, representing it, and agree- 
ing to sell it as his own, it is not competent to 
him afterwards to say, though he has valuable 
interests, he has not the entirety; and therefore 
the purchaser shall not have the benefit of his 
contract. For the purpose of this jurisdiction, 
the person contracting under those circumstances 
is bound by the assertion in his contract; and if 
the vendee chooses to take as much as he can, he 
has a right to that, and to an abatement; and the 
court will not hear the objection by the vendor, 
that the purchaser cannot have the whole.” 
" An inability in a vendor to make a good title,” 
remarks Dean Langdell, “ is a legal (not a phy- 
sical) inability to perform the contract; and there- 
fore it is no excuse in the mouth of the vendor 
for not doing all the physical acts necessary for 
the performance of the contract." The prin- 
ciple is that the party who is not in fault shall be 
entitled to a specific performance of as much of | 
the contract as the other can perform.’ “ There is E 
nothing in this general rule," observed another | 
American Judge, “of which a vendor can com- 
plain. It is his own fault, if he has assumed an - 
obligation which he cannot fulfil It cannot be - CE — 
inequitable to require him to — as far ` e = v ids A, 
it is Mt bis power, and being in tof equ aity, ` — 


"7" ut 
* Em — — "c 
- ^n J| CH ee 
i . ^ Los i 
w Peay E * ? Bof Qe 
e So, 487 ze? 2s y ZENS TES nd 
E — vg sl SS : "is E e e EE e D EK e we WË 
" ja "X © 
* -3 x 


1874] 13 









= 





Vendee's 
right to 
partial 
performance. 


€, 
Se 
; =, — 





SPECIFIC RELIEF. 


Ven 


224 


a decree that he makes compensation far all that 
he fails to perform, is but completing what the 
court has begun, and preventing a multiplicity 
of suits. In no just sense can it be said that 
thus a new contract is made for the parties. The 
vendor is not compelled to convey anything which 
he did not agree to convey, and the vendee pays 
for what he gets according to the rate established 
by the agreement," But under the English and 
American authorities it would appear that the 
purchaser would not be entitled to an abatement 
where the defect was patent and an object of 
sense,—as for instance, whether a farm was within 
a ring-fence,?—nor where he had a full knowledge 
of the law and facts? In such a case the pur- 
chaser may be deemed to agree to buy only what 
the vendor has and is able to convey; his know- 
ledge or notice of the facts enters into the con- 
tract, and prevents him from asserting a right to 
an exact fulfilment of its terms, for he knew from 
the very beginning that this would be impracti- 
cable Thus where a husband had only an 
estate pur autre vie in property, the remainder 
being vested in his wife, but the husband con- 
tracted to sell the fee-simple to a person who 
was ignorant of the state of the title, and the 
wife did no act by which she was bound to ratify 
the contract, James, V.C., held that the vendor 
must convey all the interest that he had, together 
with compensation in respect of the wife’s in- 
terest which he was unable to convey or bind.‘ 





! Erwin v. Myers, 10 Wright, 
96; Pomeroy, S P., 518-9 n. 

* Dyer v, Hargrave, supra. 

* Emery v. Wase, [1801] 5 Ves., 
846; Castle v. Wilkinson, [1870] 
5 Ch, 534, I Ames, 252. But see 
Barker v. Cox, [1877] 4 Ch. D, 
— “Even if the purchaser has 

the first been aware of the 


state of the title, that circumstance 
will not necessarily exclude him 
from the benefit of the principle 
under consideration,” Fry, s. 1266, 
p- 540, sqq. 

* Pomeroy, S.P., 521 m. 

* Barnes v. Wood, supra. Cf. 
Nelthorpe v. Holgate, [1844] t 
Coll., 203. 
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(2) Nothing in clauses (4, and ve; of sub-section +) 
applies to 


(1) any composition-deed ; or 


di) any instrument relating to shares ina Joint 
Stock Company, consisting in whole or in 
i part of immoveable property ; or 


Gii) any debenture issued by any such company 
and not creating, declaring, assigning, 
limiting or extinguishing any right, title 
or interest, to or in immoveable property, — 
except in so far as it entitles the holder 
to the security afforded by a registered 
instrument whereby the company has 
mortgaged, conveyed or otherwise 
transferred the whole or part of its im- 
moveable property or any interest therein 

e to trustees upon trust for the benefit of 
the holders of such debentures; or: 


(iv) any endorsement upon or transfer of any 
debenture issued by any such company ; ` 
or | 

(v) any document not itself creating, declaring, — — 
assigning, limiting or extinguishing any ` 
right, title or interest of the value of 
one hundred rupees and upwards toor —_ 
in immoveable property, but merely creat- | 
ing a right to Y another document ` ` 
which wil, when executed, create, de- - 

clare, assign, limit or extinguish any such ` ` 

right, title or interest ; or : 

(vi) any decree or order of a Court ard 


—— 


— * * mm. v. —— GEN en  — 
award 509 
1 > ea > e t oro] — y b 


ul auc eae 


— — EE -F ve = E 
gei, d ue s = 


i i , À , , 
Jj ma rote 
Fs E z 
` ES. "i = = 
s " - 


m J 
—- E " > LU = P2308 X > 
» - $ KJ" - - ~ = * <= ~ 
i v : ` —— d" M = n - ; 
— — "Se * d a ah weg, T 3 =a KS 
i ` M - : ` avc | e ` à r e A A < 
* K Kj d A a = ? d KE Wwe - EM 1 
e = = E = L ; g X = aa 
E » 
2 E 4 * ~~ t e E 3 : M N 
= ` i E m | | i ` a 
EET: E AE œ ? H EC E i | e - | 7 4 M i 
= "T ll Le c d - - ` = =F ` 
Se | D ^ ES r 
c ` 2 = d D? H y Kä d £ 
| M 1 L 4 Ib a Gei F 5 
4 ` D 
E r = be "Ed - >| 
) EM 









—— 
TIET 


eg a 2 
4 — di xi ke Aal 
Leg $. a ` 


M 
ke 
D 





226 SPECIFIC RELIEF. 

generally not.’ Upon principle it is probably 
difficult to justify the husband-vendor in evading 
his just obligations to an innocent vendee. But 
the question is hardly one that is likely to arise 
frequently in India, unless perhaps in the some- 
what analogous case of an agreement to sell bv a 
Hindu widow, or a Hindu father governed by the 
Mitakshara who has sons. But the equities are 
likely to be different. Besides unless an indemnity 
is part of the contract between the parties, a 
purchaser can neither be compelled to take an 
indemnity for a defect nor insist on the vendor 
giving one.? 


The obligation to which a vendor is subject 


to make out a good title is intended for the 
benefit of the purchaser only.‘ Accordingly 
even where the defect is material, it is the 


option of the vendee to refuse specific perform- 








sidering the propriety of enforcing 
the contract, it is not immaterial 
to see whether there is an casy way 
of getting an indemnity.” His 


tempted to use undue means to 
procure her assent." (But as to 
this decision, see Pomeroy, S. P, 
ss. 460-1; also Waterman, 722 » ). 


Honour accordingly directed a In ZZa:wra/ty v. Warren, [1866] go 
sufficient portion of the purchase- Am. Dec., 61:3, 2 Scott, 142, the 
money to be set aside, allowing the New Jersey court stated the rule 
vendor to receive the interest thus: rr The court will not order 


during the joint lives of himself (the defendant) to procure his wife's 


and his wife, and the principal conveyance of dower interest, nor 
upon her decease. ` require him to furnish indemnity 

| Se, in Riesss' Appeal, [1873] against her right of dower, unless 
73 Pa., 485, I Ames, 254, it was in cases of clear fraud." Accord. 


held that specific performance of 
an a ement to sell real estate 
would not be decreed against a 
vendor who was a married man, 
and whose wife :refused to join in 
the conveyance so as to bar her 
dower, unless the vendee was will- 
ing to pay the full purchase-money, 
and accept the deed of the vendor 
without his wife joining. Shars- 
wood, J., said, “The wife is not to 
be wrought upon by her love for 
her h nd, and sympathy in his 
situation, to do that which her 


jud t disapproves as contrary 
to Ver dutecdit nor is he to be 


ingly in Young v. Paul, [1855] 6 
Am. Dec. 456. 2 — ls 
where the wife's refusal to release 
her dower was induced by the con- 
nivance or procurement of her hus- 
band, tne latter was compelled to 
convey with an indemnity.» Cf. 
Peeler v. Levy, [1875] 26 N.J. Eq., 
330, 2 Keener, I236. 

* Cf. Gurusami wv. Ganapathia, 
[1882] 5 Mad., 337. 

* Balmanno v. Lumley, [1813] 
I V.& B. 224, 225. Fry, ss. 1225, 
— * 

enneti WV. cwr, [1840] 2 

Beav., 302. 
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ance' or to compel partial performance with com- 
pensation or abatement.* But where the deficiency 
is so great as practically to make compensation or 
damages the main object of the suit, the vendee 
has sometimes been denied specific performance 
with compensation? In other cases, again, this 
consideration seems not to have been given effect 
to*, and the Indian Legislature has sought to cut 
the Gordian knot by providing that where the 
deficiency is considerable or does not admit of 
compensation in money, the party in default may 
be directed to perform specifically so much of 
his part of the contract as he can —— 
provided that the other party (plaintiff) relin- 
quishes all claim to further performance, and all 
right to compensation, either for the deficiency, 
or for the loss or damage sustained by him 
through the default of the defendant5 Whenever 
the seller 1s unable to convey all that he agreed 
to, the buyer is entitled as a matter of right, in 
all cases, if he will pay the full contract price, to 
specific performance of whatever interest the 
seller has,* and this irrespective of any question 
as to the state of his knowledge regarding the 
nature of the seller's title at the time of the 
bargain. But the purchaser may forfeit this 


p Wes v. Afares, [1895] 2 Ch. [1881] 16 Ch. D. 236, 2 
Burrow 





Indian Law 
S.R.A. 
S. 15. 





225 SPECIFIC RELIEF. 


right if in the matter of procuring the contract 
he has been guilty of misrepresentation or mala 
fides: 

The effect of the Indian rule is probably to 
restrict the vendee’s rights to a larger extent than 
English decisions allow, but section 15 is to be 
taken along with section 22, and, in view of the 
fact that justice in this country has not unoften 
to be administered by officers without any 
previous legal training, even a rule of thumb is 
not without its advantages. 

It remains to note that there may sometimes 
Condition for be a condition entered in the written instrument, 
Or against - : ' . 
compensation. Which embodies the contract between the parties, 

expressly providing for or against compensation 
in the event of defect or deficiency? Where the 
condition is in favour of giving compensation, 
the tendency of the courts is to put a liberal and 
comprehensive construction upon it,* and, in the 
absence of a stipulation to the contrary, it will 
be enforced even where the error or deficiency 
has been discovered after completion of the 
contract A purchaser's right to compensation 
under the condition is, to adopt Sir E. Fry's 
words, “generally cumulative" to his ordinary 
right to it according to the general principles 
already discussed. Where, on the other hand, 
the condition is one restricting or denying the 
right to compensation, the courts construe it 
strictly and may even limit it “to cover small 








| Clermont v. Tasburgh, [1819] s CE S.R.A , s. 28., cL (c). 
t J. &W., 112; Phillips v. Homfray, * Fry, s. 1289. 
[ 1871] 6 Ch, 770. * Ibid, ss 1286, 1288; Cann v. 


* Stokes thinks that the only Cann, [1830] 3 Sim., 447; Bos v. 
case in which purchaser or lessee Helsham, [1866] 2 Ex., 72; Ke Tur- 
can claim specific performance ner and Skelton, (1879) " MA 

1 


with abatement or compensation is 130; Palmer v. nson, 
that contemplated by s. 14, S.R.A. Q.B.D., 351. 
r A.-1. Codes, 932. * Fry, s. 1287, p. 548. 
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unintentional errors and inaccuracies, but not 
to cover reckless and careless statements.”* But 
in every case the condition must be read asa 
whole and so given effect to that the different 
clauses of it, where they exist, may be harmonised 
and not nullified. In the absence of fraud or 
misrepresentation, full effect should be given toa 
plain and express stipulation as to all matters 
which, it may be reasonably supposed, were 
intended to be embraced within its restrictive 
terms.” 





' Per Lord Macclesfield, Witte- 1862 Det E & J. ; Nicoil 
mare v. Whittemore, | 1559] 8 Eq., D Cheaters sss 2j * x34. 7 
603. But see Re Terry and Waite, Jacobs v. Revel? [1900] 2 Ch 


[13886] 32 Ch. D., 14- Pom SPs s. E : 
x Cordingley v. Cheeseborough, v. & P 68 ae 445, P-525;1 Dart, 
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LECTURE —.V. 


DEFENCES TO ACTION FOR SPECIFIC 
PERFORMANCE. 


I have in my last two lectures endeavoured to 
define some of the general grounds upon which 
our courts regulate their jurisdiction in the maiter 
of the specific performance of contracts. I will 
now proceed to examine some of the pleas which 
may be urged against the exercise of such jurisdic- 
tion by the defendant, pleas which may be classified. 
as legal and equitable, and which, if sustained, 
would generally be found to disentitle the plaintiff 
to the specific relief sought. Possibly a more 
logical consideration of the subject-matter is that 
indicated by Pomeroy, who has discussed the 
features and incidents of an enforceable contract 
under four heads, vzs., (1) those which pertain to 
the external form of the agreement and the manner 
of expressing its various terms, and which relate to 
the very existence of a binding contract ; (2) those 
which do not primarily involve the validity of the 
contract but which directly affect the right to the 
equitable remedy; (3) those connected with or 
growing out of the conduct—generally preliminary 
—of the parties, which involve the validity of 
the contract and may render it voidable ; and 
(4) those which relate to or are connected 
with the actual enforcement of a decree and 
may affect the practicability of specific per- 
formance. But the practical lawyer has long been 
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familiar with Sir E. Fry's arrangement and I have 
substantially followed it, with some modifications 
suggested by Mr. Cyprian Williams’ treatment 
of the subject.' 

But before I discuss any of these special 
pleas it is proper that I should make it quite 
clear to you that the courts do not as a matter 
of practice recognise any absolute right to 
specific relief. When a contract is broken and 
a promisor fails or omits to carry out his promise 
the promisee may come into court and ask for 
compensation. The damages which the promisee 
gets in such a suit may be nominal or substantial 
or even exemplary, but some damages he is in 
any event entitled to get. But the doctrine of 
courts of equity has never been represented to 
be “to carry into specific execution every 
contract in all cases, where that is found 
to be the legal intention and effect of the con- 
tract between the parties." It has, therefore, 
been said, ‘‘the right to specific execution is 
not absolute, and a decree therefor does not 
necessarily follow, though the contract may be 
plain and certain in its terms, and may be obliga- 
tory on both parties. Its enforcement rests on 
the sound discretion of the court, a judicial dis- 
cretion, to be exercised according to the estab- 
lished principles of equity. An agreement may 
be valid at law, and there may not be sufficient 
grounds for its cancellation in equity ; and yet, 
upon a fair and just consideration of the attend- 
ant and collateral circumstances, and sometimes 
of subsequent events, the court will abstain from 
its enforcement.’”? 


! 2 V. & P.. 989, sqq. s Per Clopton, J., Byars v. 
* 2 Story, £g. s. 750. McCabe ` Stubbs, dE SI 85 Ala., 256, r Ames, 
v. Matthews, [1895] 155 U.S., 550, 371. f S.R.A., s 22. 
553, 2 Keener, 1201. 
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But when we speak of the jurisdiction of the 
court to decree specific performance as discre- 
tionary we by no means mean that it is open to 
a judge in one case to execute a contract zz 
specte and in another case refuse to do so because 
such is his pleasure, because that is what the 
humour or the caprice of the hour suggests. 
“ Discretion loses all title to the name when 
it descends to mere caprice, or in fact becomes 
indiscretion."* It is to be regretted that in India 
judges are prone to act in an arbitrary fashion, 
and say they are administering a discretionary 
relief. Verily, at the hands of untrained men, 
equity is a roguish thing and apt to vary with the 
length of the foot of each  Chancellor.* But 
Selden was a maligner, and generations of judges 
and text-writers have repeated that ‘‘ the discre- 
tion of the court is not arbitrary, but sound and 
reasonable, guided by judicial principles."* The 
principles are general rules, and where they do 
** not furnish any exact measure of justice between 
the parties," the court '' withholds or grants relief 
according to the circumstances of each particular 
case."* “ Courts of equity do not sit, any more 
than courts of law," observes Pomeroy, who has 
examined the subject in a particularly illuminat- 
ing manner, ‘‘to distribute favours or acts of 


^ Kelleher, 46. See also ante, 14 Cyc., 383r. 


39-41 A Encyc. Laws Eng, 609- * Goring w. Nash, [1744] 3 Atk. 
610. 186; WAite v. Damon, Ex 7 

s Table. talk. Cf. 3 Blackstone, Wes. 30, 35; Buckle v. Mitchell, 
Com., 433. “The discretion of a [1812] x8 Ves., 100, x II; Burgess 
judge is the law of tyrants; it is v. W'heafe, (1759] x W. BI., 123 
always unknown; it is different in (€* judicial or equitable discretion 
different men; it is casual and does in no case contradict or over- 


deperids upon constitution and pas- turn the grounds and principles of 
sion. In the best it is often, at the law ") ; and other cases cited 
times, capricious ; in the worst it is in 1 Stroud, Judi. Dict., $542. 

every vice, folly and madness to * Im re Martin, [1882] 20 Ch.D. 
which human nature is liable,” Bx 365, 369: Macdonald wv. Foster, 
parte Chase, 43 Ala., 303, 310, cited [1877) 6 Ch. D, 193, 195. 
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grace to their suitors; their judicial function con- 
sists in the protection of rights and the enforce- 
ment of duties by means of the remedies which 
they administer." The use of the term ‘dis- 
cretion’ in this connection is misleading, and 
perhaps even inaccurate.* Specific relief, like 
other equitable relief, is administered zv77/, and 
not af, discretion? (if the term must be retained), 
and this means that ‘‘ the right to this particular 
remedy, being equitable, involves a variety of 
circumstances, incidents, and relations which may 
promote, modify, impede or prevent its use, and 
one of the most important of these circumstances 
consists in the fact that a denial of the relief 
does not, in general, leave a party without his 
legal remedy.’’* In fact, these conditions, inci- 
dents and elements equity regards as essential 
to the administration of all its peculiar modes of 
relief: But '** where all the proper conditions 
are present, the remedial right is as perfect, cer- 
tain, and absolute as the nature of the remedy 
itself will permit."^ In the words of an American 
judge, ‘“‘The relief lies in the discretion of the 
court only so far as it must necessarily judge 
whether under the circumstances of the case the 
contract is or is not an inequitable one. That being 
determined, judicial discretion ceases.’’7 The 








` Pomeroy. S.P., s. 46, p. 69. In 
the following discussion | have 
closely followed this learned writer 
and adopted his language, wherever 
practicable 

* Ibid, 4 £g. F, s. 1404, » 2. 

* Hennessy v. Carmony, (1 892] 
so N. J. Eq., 616, 1 Ames, 582. 

* Pomeroy, supra, S.P ,ss. 37, 38. 
"These elements, conditions, and 
incidents, as collected from the 
cases, are the following :—The con- 
tract must be concluded, certain, 
unambiguous, mutual, and upon a 
valuable consideration ; it must be 


30 


rfectly fair in all its parts; free 
rom any misrepresentation or mis- 
apprehension, fraud or mistake, 
imposition or surprise; not an un- 
conscionable or hard bargain; and 
its performance not —— upon 
the defendant; and finally, it must 
be capable of specific i 
through a decree of 
4 Pomeroy, Eg. J., S 1404, n.2. 

* 4 Pomeroy, £g J., supra. 

* Pomeroy, S.P., s. A 
v. Collins, 4 Houst, 
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preliminary questions to be determined will 
generally be questions of fact, for instance, is the 
contract fair, equal and reasonable ? Will it be 
just to enforce it against the defendant ? Has the 
plaintiff's conduct teen conscientious ? And so 
on. When the facts have been established, the 
principles of equity come into operation, and there 
is no further uncertainty about the matter. Now 
the conditions upon which the right to equitable 
relief has to be founded are, so far as they do not 
relate to the existence of valid and binding con- 
tracts, only expressions and applications of the 
fundamental principles—He who seeks equity 
must do equity and He who comes znto equity must 
come with clean hands. The first maxim means 
that a party seeking to obtain an equitable remedy 
must stand in conscientious relations towards his 
adversary, and that the transaction from which 
his claim, arises must be fair and just in its terms, 
and that the relief itself must not be oppressive 
or hard upon the defendant, and must be so 
modified and shaped as to recognise, protect, 
and enforce the latter's rights arising from the 
same subject-matter, as well as those inhering 
in the plaintiff? The second maxim implies that 
the plaintiff must show not only that he has a 
legal claim, but that he has a meritorious case.? 
We cannot, therefore, overlook or ignore the prin- 
ciples which, in the first instance, owed their 
origin to the wisdom and experience of eminent 
judges and practical lawyers, and which in the 
course of ages have crystallised into settled 
precepts for the guidance of all administrators 
of justice.* These, it may not be possible to 





> 4 Pomeroy, supra; S.P., s. 43. * Re Hallett’s Estate, Knatchbull 
» Podio SP. s. 40, p. 63. v. Hallett, [1885] 13 Ch. D. 710; 
3 Pollock, EA. A. 125. Re Scott amd Alvares’ contract, 
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state in the form of inflexible rules, as they are - 


precepts which have to be taken with the special 
facts of each individual case, and have to be 
applied with due regard to the complicated 
transactions of the parties and the ever-changing 
habits of society." But as to the fundamental 
maxims, upon which the whole doctrine rests, 
there can be no doubt. A court of equity, there- 
fore, must not, like a court of law, confine its 
consideration to the contract, but it must look at 
the conduct of the plaintiff, and at circumstances 
dehors, and try to administer justice between man 
and man" The discretion of the court is further 
capable of correction by a court of appeal, and 
it has been held that even a court of second 
appeal in [ndia, the jurisdiction of which is 
strictly limited by the terms of section 584 of the 
Code of Civil Procedure, is competent to deter- 
mine whether the lower appellate court has pro- 
perly exercised its discretion in granting or with- 
holding specific relief.* An appellate court, 
however, will not be disposed to interfere except 
in @ strong case, eg., where the first court has 


[13895] 2 Ch, 615; Walters v. want of which may not be supplied ; 
Morgan, [1861] 3 DeG. F. & J., and it may be even more strongly 
721. said that no circumstances, and no 

* 2 Story, supra. Per Field, J.: facts or claims would lead a court 
* No positive rule can be laid down of equity to nt such a decree, if 
by which the action of the court upon the whole. 


can be determined in all cases. In tainly work injustice," 3 
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declined to exercise any discretion or has mani- 
festly proceeded on a wrong ground or principle 
or on an erroneous opinion on a point of law.' 

Of the possible defences to the action some 
may be called legal, the others equitable. By 
this | mean that some defences are such as may 
be also set up in bar of an action upon the con- 
tract for damages, and that others are available 
only in equity courts when these are invited to 
exercise their jurisdiction to grant specific per- 
formance. Since equity follows the law, the pleas 
in defence which may be raised in an action for 
damages for breach of a contract (which had to 
be instituted in the Common Law Courts) are 
also available to a defendant when the action is 
instituted in a court of equity for specific relief. 
It will be convenient to take these legal defences 
first. 


(a) Dental of formation of an agreement. 


A plaintiff who institutes a suit for specific 
performance of a contract must start by showing 
that there is a contract. The first plea open to 
a defendant, therefore, in such an action is a 
denial of the formation of the contract; the de- 
fendant may plead that no contract was ever con- 
cluded as alleged.* It needs no argument to show 
that if the parties never agreed to create a 
vinculum juris between them, there is nothing to 
enforce. '*A contract includes a concurrence of 
intention in two parties," says Pothier, “one of 
whom promises something to the other, who, on 
his part accepts such promise. . . . Now, as I 
cannot by the mere act of my own mind transfer 
to another a right in my goods without a concur- 


! In re Martin, [1882] 20 Cb. [ "rio Ch. D, 193, 195 
D., 365, 369; Macdonald v. Foster, * 2 Williams, VW. & P. 989 
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rent intention on his part to accept them, neither 

can | by my promise confer a right against my 

person until the person to whom the promise ts 

made bas, by his acceptance of it, concurred in 

the intention of acquiring such right."* A pro- 

posal must be accepted to be converted into a 

'" promise," in the language of the Indian Con- 

tract Act.” The question, therefore, which a 

court has to determine, when the defendant joins 

issue with the plaintiff as to the conclusion of 

the contract, is —whether at the time of the 

alleged agreement the minds of the parties had 

come together in actual assent. If what passed Negotiation. 
between the parties was but treaty or negotiation, 

or an expectation of contract, or an arrangement 

of an honorary nature, no contract can be said 

to have been actually concluded.* Letters may 

have passed, for instance, between the parties 

which the court is called upon to construe, and 

if it holds that they were intended only as a pre- 

liminary negotiation, no specific performance 

can be had So again, a representation may Representa- 

be made regarding something past, present, or "^". 

future. As to facts existing or past, the re- 

presentation may really be a misrepresentation, 

and the party making it will be held bound on = 
the principle of preventing fraud or on that of HU 
equitable estoppel. * Where the representation, — 1 | 
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however, relates to the future, it may either be 
a mere expression of intention of what the party 
representing may probably do, or it may amount 
to a distinct and absolute promise made for a 
special purpose, on the faith and in consequence 
of which another person acts. In the former 
case the representation does not bind, for it 
leaves the matter open for further consideration 
and change of purpose.* In the latter case the 
representation is binding and may be enforced.’ 
** There is no middle term," said Lord Cranworth, 
'" no ferftzum guid between a representation so 
made to be effective for such a purpose, anda 
contract; they are identical.’’"*> Such representa- 
tions in England are frequently made at the time 
of a treaty fora marriage, and where marriage 
has followed on the faith of such representations 
the courts have naturally felt inclined to attach 
more than ordinary weight to the language used.‘ 
Lord Romilly remarked, ‘It is of great import- 
ance that all persons should understand that 
when a man makes a solemn engagement upon 
an important occasion, such as the marriage of 
his daughter, he is bound by the promise he then 
makes. If he induce a person to act upona 
particular promise, with a particular view, which 
affects the interests in life of his own children 
and of the persons who become united to them, 


DeG., M. & G, 558; Montefori v. 9» Saunders v. Cramer, [1842] 3 Dr. 
Montefiori, [1762] x W. Bl. 363. & Ve s De SC T Thom yu 
i h ited in 1841] 3 Beav., 469, affd. 12 . & 
Finch, 482, and other cases ci i E e? $ v sessi re e - 
Waterman, S: I4O, p. 182; [1827] x Bligh. N. S., 364; Synge 
Randall v. Morgan,(1805]} 12 Ves. v. Synge, [1894] 1 Q. B., 469. 
67; Morehouse v. Colvin, [1851 " Maunsell v. White, [1854] 4 
s Cf. Mad v. H L C. 1039, 1056; Money vw. 
, [1:883] 8 A. C. 467, et qs [1852] 2 DeG. M. & G., 
|. 3 Ames, 295 ; dfechurch v Cava- 15, 332. 
i e * 17. Es araueseZ- v. White, 184413 FER 
& Lat, 563; Fry, s. 324, p. 137. 
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this court will not permit him afterwards to 
forego his own words, and say he was not bound 
by what he then promised. It is upon these 
principles that the court has acted in all such 
cases; it exercises its jurisdiction for the en- 
forcement of the truth, and makes a man’s acts 
square with his words by compelling him to 
perform what he has undertaken.” 

Where the engagement is of a merely honorary 
character, no legal obligation is created. A good 
illustration is furnished by the case of Money 
v. Jordan, which gave rise to not a little difference 
of opinion. The facts briefly were that the 
plaintiff had given a bond to the defendant for 
the payment of a sum of money; afterwards, 
being about to marry, the plaintiff approached 
his creditor, who said that she should never 
distress him about the bond, that she had given 
it up, and should never enforce it. The plaintiff 
asked her to give up the bond, but she declined 
to doso, saying that she would be trusted, and 
that the debtor might rely on her word. The 
plaintiff married. Subsequently the defendant 
put the bond in suit, whereupon the plaintiff 
sought the interference of the court by an injunc- 
tion. The representations were at first held 
binding by Romilly, M.R., and Knight Bruce, 
L.J. In the House of Lords, Lord St. Leonards 
took the same view, but the majority (Lords 
Cranworth and Brougham) ruled that no 
representation of intention could work an estoppel 
or otherwise bind.” 





! Laver v. Fielder, [1862] 32 H. L. C. 185, sud nom., Jorden v. 

Beav, 1,12. Cf. Hammersley v. Money ; 7 

Biel, (1845] r2 Cl. and F., 45, 78. © [1896] A. C., 231 ; Whitechurch v. 

Distinguish f» re Fickus, Farina v. C: » LI 

Fickus, [1900] 1 Ch., 331. Montacute v. Maxwell, geet BR 
* 15 v. 372, affd. [1852] 2 Wms., 618, I Ames, 274. as 

DeG. M. & G., 318, revd. [1854] 5 to the doctrine of making repre- 
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A memorandum of offer or proposal differs 
from that of an agreement in so far that the 
former is the act of one party only, whereas the 
latter is of both.' The offer must be accepted 
before an agreement can result, and the accept- 
ance to be effective must be absolute and 
unqualified and expressed in some usual and 
reasonable manner. There should be no variance 
of any sort between the offer and the acceptance, 
and the latter should be expressed in an unambi- 
guous and unequivocal manner? For instance, 
if A offers to the promoters of a railway a way- 
leave for the purpose of their railway, which 
was for mineral traffic only, and the promoters 
accept it for the purpose of constructing a public 
railway for general traffic, there is no contract.* 
The question that arises in such cases is really 
one of construction. Is a particular communica- 
tion to be understood as a real and absolute 
acceptance, or as introducing a condition or 
qualification which makes it only a. stage in a 
course of negotiation capable of leading, but 
not necessarily leading, to a concluded contract ?* 


sentations good, Pollock, Con. but if the memorandum is of an 


(W. WA Ap. K., 915, sqq. Cf. 

? ft v. Stratton, (1859). I 
Det F. & J., 33 ; Ewart, Zstoppe/, 
ch vi; Bigelow, Estoppel, 574. 

! Per Kindersley, V. C.: “in the 
case of an offer, no doubt, the party 
signing it may at any time before 
acceptance retract ; but ifit be an 
agrecment, though signed by one 

rty alone, he can not retract at 

is pleasure, but all he can do is to 
call upon the other party to sign 
or rescind the agreement. A 
memorandum of agreement sup- 
poses that the two parties have 
verbally made an actual contract 
with each other; and when the 
terms of such contract are reduced 
into writing and signed, that is suffi- 
cient to bind the party signing ; 


offer only, that assumes that there 
has been no actual contract between 
the parties," Warner v. Welling- 


ton, [1857] 3 Drew. 523, 531, 
6 


1 E.R., 1005. 

SICA. s. 7. Cf. Kennedy v. 
Lee, [1817] 3 Mer, 441 ; Oriental 
Inland Steam Navigation Co., Ld, wv. 
Briggs, [1861] 4 DeG. F. & J., 191. 

s “An ambiguous answer might 
be susceptible of different interpre- 
tations, and require explanation, 
thereby leaving the negotiation 
open instead of terminating it.” 
Waterman, 174. Gastarth wv. Lord 
Lowther, [1805] 12 Ves., 107. 

* Meynell v. Surtees, (1854) 3 
Sm. & Gif., ror, affd., [1855] 1 Jur. 
N.S, 737. 

* Pollock, 7.C.A., 37. 
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An acceptance with a qualification or condition 
is really a counter-proposal which requires the 
assent of the original proposer. What the law 
requires is a clear accession on both sides to one 
and the same set of terms. Where there is a 
reference to unspecified terms *to be arranged" 
in future,’ or the agreement is made “subject 
to the preparation and execution of a formal 
contract," * there is no binding contract. In the 
case of an agreement for a lease especially, this 
may imply that more shall be put into the lease 
than what the lawyer treats as 'usual' covenants; the 
qualified acceptance therefore does not conclude 
the contract. Where A wrote to 2, “The value 
of your house has been fixed through the broker 
at Rs. 13,125. Agreeing to that value, I write 
this letter. Please come over to the office of 
my attorney between 3 and 4 this day with the 
title-deeds of the house and receive the earnest," 
and Æ replied, “You having agreed to purchase 
our house for Rs. 13,125, have sent a letter 
through the broker, and we are agreeable to it 
and we will be present between 3 and 4 this day 
at your attorney's, and receive the earnest," and 


‘Haji Mahomed | v. Spinner, 
[1900] 24 Bom., 510, §23. 

* Thomas v, Blackman, [1844] 1 
Coll, C.C., 301, 312, 63 E.R., 429, 
434. 

* Honeyman v. Marryat, [1857] 
6 H. L. C., 112 ; Stanley v. Dowdes- 
well, [1874] ro C. P., 102. 

* Winn v. Bull, [1877] 7 Ch. D, 
29, Finch, Sr. Per Jessel, M. R 
“If there is a simple acceptance of 
an offer to purchase, accompanied 
by a statement that the acceptor 
desires that the arrangement should 
be put into some more formal terms, 
the mere reference to such a pro- 
ES will not prevent the court 
rom enforcing the final agreement 
so arrived at. But if the agreement 
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is made subject to certain conditions 
then specified or to be specified by 
the party making it, or by his 
solicitor, then, until those conditions 
are accepted, there is no final 
agreement such as the court will 
enforce." Crossley vw. Maycock, 
[1874] 18 Eq., 180. Cf. CAmoock 
v. Marchioness of Ely, [1865] 4 
D. J. S., 638, 646 ; Brien v. Swain- 
son, I L. R Ir. Ch. D., 135. 
^ Foa, Z. & T. 350; Hawkes- 
pm v. Chaffey, [1886 , 
Ch, 335; Lloyd v. Nowell, 
2 Ch, Mosi PER T v. 
McAllum, [1902 eg 947 
(qualified offer —— by absolute 
acceptance). . 
s 


Qualified 
acceptance. 


Nugatory 
variation. 








242 SPECIFIC RELIEF. 


then both 4 and Æ met at the attorney's office, 
but the attorney being absent, no inspection of 
the title-deeds or payment of the earnest money 
took place, the Calcutta Court held there was 
no binding contract which Æ could enforce.’ 
Two important matters were left to be settled 
at the attorney's office, viz., inspection of title- 
deeds* and payment of the earnest money.? 

But if the variation introduced by the accept- 
ance is ofa nugatory character, this would not 
prevent the conclusion of the contract.* A hope 
may, for instance, be expressed that possession 
will be given by a certain day,* ora desire that 
the contract will be carried into execution by 
the preparation of a formal instrument.^ Where 
a proposal for sale was accepted “subject to 
the title being approved by our solicitor," Lord 
Cairns thought that the words meant “nothing 
more than a guard against its being supposed 
that the title was to be accepted without investi- 
gation," that they meant, ‘on fact, the title must 
be investigated and approved of in the usual 


! Koylash Chunder v. Tariney 
Churn, [1884] 10 Cal., 588. 

3 But see Pollock, /.C_A., 40, (mi, 
and cf. Cohen v. Sutherland, [1890 
17 Cal., 9gt9 (where a provision in 
an agreement for sale of a house 


had arrived at any binding agree. 
ment ?" 10 Cal 595. ut see 
Pollock, 7.C.A., 40, (n). 

* Lucas v. James, [1849] 7 Hare, 
410, 424 ; Proprietors ete. of Ene. 
& For. Credit Co. e. Arduin, 


that “on approval of title by the 
purchaser's solicitor the purchase 
money should be paid" was held 
not to affect the completeness of the 
contract). 

3 Per Garth, C. J., “ As regards 
the earnest money, it must be ob- 
served that both parties treat that 
as an element inthe bargain. Sup- 
pose the meeting had taken place, 
and the parties had been unable to 
agree as to the amount of the 
earnest-money, how ` could it 
possibly have been said that they 


[1870] $ H. L., 64, 81-2. 

! Chve v. Beaumont, [1847-8] 1 
DeG. & Sm., 397, 63 E. R., r121 ; 
Simpson v. Hughes, [1897] 66 L.J. 
Ch.,334. Cf. Fitzhugh v. Jones, 6 
Munf., $3 (boundary line to be 
located). 

* Bonnewel! v. Jenkins, £1878] 
8 Ch. D, 70; Ressster e ider, 
ead 3 A. C., 1124 ; Rid, v. 

karton, [1856-7]6 H Lo b 
264, 268; Whymper v. Buckle, 
ae 3 All, 489; Fowle v. Free- 
man, | 1804) 9 Ves., 351. 
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way, which would be by the solicitor of the 
purchaser." The Court of Appeal had taken a 
different view," and Wilson, J., followed the same 
in Calcutta.’ 

The acceptance to be binding, however, must 
be made within a reasonable time,* but it need not 
actually come to the knowledge of the promisor.5 
There must be some overt act, however, a 
mere mental intention to accept does not create 
a contract" Acceptance may have to be made 
in the manner prescribed by the proposer, eg 
if he requires goods to be delivered at a particular 
place, he is not bound to accept delivery else- 
where. And “where the circumstances are such 
that it must have been within the contemplation 
of the parties that, according to the ordinary 
usages of mankind, the post might be used as a 
means of communicating the acceptance of an 
offer, the acceptance is complete as soon as it is 
posted.’ But there can be no acceptance after a 
refusal. It should be added that a proposal may 


* Hussey v.Horne-Payme. [1879] &. 38; Pollock, /.C.4 , 23-29. “ The 


A. C., 311, 322. better opinion of jurists is that as 
sU) EC. D.. 670. soon as an offer by letter is accept- 
— T T does uem M CHA TEE 
.. 856. a rJ., s- 290,  thoug acceptance had not 

pt been communicated to the by 

“LCA, s 6 ch. 2: “Aproposal whom the offer was made, 

is revoked, if no time is so pre- Au E d was 
scribed, by the lapse of a reasonable — alive when the was accepted," 
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be revoked or withdrawn at any time before the 
communication of its acceptance is complete as 
against the proposer,’ z.e., before that communica- 
tion has been put in a course of transmission to 
him," but the general rule is that notice of revo- 
cation should be communicated to the other party. 
Acceptance may be by acts as well as words,‘ 
and no writing is ordinarily necessary. The case 
of Cariill v. Carbolic Smoke Ball Co; is a 
good illustration of this doctrine. The defendant 
company had advertised that they would pay 
£ tooo to any person who used their preparation 
called the “carbolic smoke ball" in a particular 
manner and yet contracted influenza. The plain- 
tiff purchased the medicine, used it in the manner 
directed, and contracted influenza while using it. 
The court held that there was an offer which had 
been accepted by being acted upon, that the 
defendants had not stipulated for any communi- 
cation of the acceptance, and the plaintiff was 
entitled to recover Z 1000 as on a contract by 
the company. 

The elements of a contract have been placed 
by some jurists in three classes, viz. (1) those 
things which are of the essence, without which the 
contract cannot subsist ; (2) those things which 
are only of the nature but not of the essence of 
the contract, being implied in it, unless expressly 
excluded, without subverting the contract ; and 


Elements of 
contract. 











i [C.A s. 5. Anundertaking son v. Dodds, [1876] 2 Ch D., 463, 


to keep an offer open for a certain 

time is generally without considera- 

tion, and so unenforceable, Offord 

v. Davies, [1862] 12 C B. N.S, 748, 

Finch, 87. Cf. Routledge v. Grant, 

iy: 4 Bing., 653, 29 R.R , 672. 
s LC.A,s 


EI 4- 
3ICA,s. 6 Cf. Se Van 
ui 1880 — 344, 
Tienhoven, [ 15 Gau: 


Finch, 104. Distinguish 


Finch, 93. 

'LC.A, s. 8. Cf. Parker v. 
Serjeant, [1674] Rep. Fin., 146,23 
E.R., 80, (no answer given to a 
young man's proposals, but he was 
admitted as suitor and marriage 
followed). 

s [1893] I Q. B., 255, Finch, 25. 

* Ibid, 269, per Bowen, L.J. 
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(3) other things which are merely accidental.’ 
Where essential terms are lacking there is no com- 
plete contract capable of enforcement. Æ.g., the 
identity of the subject-matter of the agreement 
may not be disclosed with sufficient certainty. 
Suppose 4 agrees to sell to Æ “a hundred tons 
of oil ;" there is nothing whatever to show what 
kind of oil was intended, the agreement is void for 
uncertainty. So unless the contracting parties 
are sufficiently indicated either by name or by 
description or by reference, their identity being 
uncertain, the agreement is incomplete? And if 
the agreement is one for sale, price is an essential 
ingredient, and where it cannot be ascertained 
for certain, the agreement fails... But the maxim 
upon which courts act is—zd certum est quod 
certum reddi potest5 Extrinsic evidence therefore 
may be admitted with the object of fixing the 
meaning of or giving certainty to expressions 
that are not clear or free from ambiguity. Where, 
for instance, a dealer in cocoanut oil agrees to sell 
"one hundred tons of oil,” the nature of the 
seller's trade will afford an indication of the mean- 
ing of the words, and this may be corroborated 
by extrinsic evidence.^ The description may be 
sufficient to preclude any fair dispute as to the 
identity,” and the court will carry into effect a con- 


tract framed in general terms, wherever the law 


— — —À — — 





* Pothier, Oó/Ag., pt. z, ch. r,s T, 
art. 1, 5 3. 

* LC.A., s 29, ill. (a). Cf. Price 
v. Griffith, [1851] 1 DeG. M. & G., 
8o. 


* Warner v. Wellington, supra ; 
Squire v. Whitton, (1848] 1 H L.C. 
333 ; Potter v. Duffield, 1874] 318 
Eq. 4. “Vendor”  (Jarre!t v. 
Hunter, [183867]. 34 Ch. D, 182 
*"landlord''(Caomós v. Wilks, Sam 
3 Ch., 77) and “ proposin 
(Pattie w. Anstruther, [1893] 69 


L.T.. 175) have been held to be 
insufficient description. 

* Fry, s. 353. p, 350. Cf. Lect. 
IV, ante, 204-5. 

* Per Lord Cairns, “ The question 
is, is there that certainty which is 
described in the legal maxim id 
cerium est cerium reddi 
7” Rossiter v. Miller, ( 1878] 
AC, 1124, 1140. ; 

3, 1.C.A., éi 29, ill. (c). Cf. also 
in. (4). 
? Potter v. Duffield, supra. Where 
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will supply the details, but if any details are to 
be supplied in modes which cannot be adopted 
by the court, there is then no concluded contract 
capable of being enforced. Where, therefore, A 
agrees to sell to B “one thousand maunds of rice 
at a price to be fixed by C," the price is capable 
of being made certain, and the agreement cannot 
be treated as void.” But extrinsic evidence, it 
should be noted, can be admitted to explain only 
a latent ambiguity, and not a patent ambiguity 
or a clear omission.? It has been well said, “parol 
evidence cannot show the intent of the parties 


if it cannot be found in the contract" To 
take a concrete instance, it can only be 
used to “fit the description to the land.’ 


Equity cannot therefore give specific performance 
of an agreement, £. g., to take milk from the 
plaintiff, where neither price, amount, time nor 
place of delivery is specified in the memorandum 
of agreement.^ 

Other conditions that are not essential may 
be supplied by law. Z.g.,in every contract for 








the sale of land, there is an implied condition 





the contract stated the sale to be 
by direction of the *'proprietor," 
Zei? sufficient description, Sa/e v. 
Lambert, [1874] 18 Eq. 1. See 
also Pearce v. Gardner, [1897) 1 
. B,688; Re Holland, Gregg v. 
Holland, [1902] 2 Ch, 374. 385. 
“The description is a sufficient 
designation of the subject of the 
alleged contract if it furnish the 
means of making the application 
and identification,” Romans v. 
Langevin, 34 Minn , 312 ; Pomeroy, 
cog ege e S — 
ry, s. 368, p. 157, citing Sous 
Wales Ry. Co. v. Wytkes, [1854] 5 
De G. M. & G., 880, 888 ; Ridgway 
v. Wharton, [1857] 6 H.L.C . 238, 
— Rummens v Robins, [1865] 
3 De G. J. & S., 88. 
SICA... s 39, il (dy Ct 


Pomeroy, S.P., s. 148, p. 217. 
8 J. Ev. Act, ss. 93, 95. 97. CI. 
Bank of New Zealand v. Simpson, 


[1900] A.C, 182, 189; Shore v. 
Wilson, [1842] 9 Cl. & F., 355. 
4 Wigmore, &v., ss. 2472-3; 2 


Taylor, Ev,ss 1206 ei seq. 

' 2 Pomeroy, Æq. R, s. 766, p. 
1288. Cf. I. Ev. A , s. 92 ; Balkisen 
v. Legge, [1899] 22 All, 149, P C. ; 
4 Wigmore, Ev, s. 2471 ; 2 Taylor, 
Ev., ss. I20I-2. 

5 Halsell v. Renfrow (Okla), 78 
Pac., 118. 

* Giles v. Dunbar, 1381 Mass., 22. 

* “The silence of an agreement as 
to terms which may be implied by 
legal presumption does not render 
it incomplete," Waterman, s 150, 
p.195 Cf. Oriental Steamship Co. 
v. Taylor [1893] 2 Q.B. 518, 527. 
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for a good title" and for the delivery up of title- 
deeds.* Where property is sold and nothing 
more is said about it, law implies that the sale is 
of an absolute interest or fee simple.* In fact, 
if an instrument of contract simply said, “I sell 
my house to £2," all the rights and liabilities of 
vendor and purchaser that are set forth in section 
55 of the Transfer of Property Act will be read 
into that contract as a matter of law. Soin the 
case of a simple agreement of lease. A contract 
to renew a lease may be presumed to be for the 
same term as the preceding lease, and a con- 
tract for an under-lease to be subject to the cov- 
enants in the superior lease. Ina contract to 
sublet for an unspecified period, where the sub- 
lessee entered into possession and spent money 
in improving the premises, he was held entitled to 
an under-lease for the whole of the residue of the 
term, less one day, should he live so long.* It 
has, however, been doubted in England if there is 
an implication in executory contracts in favour of 
the insertion in the executed contract of all such 
stipulations as are customarily inserted in such 
contracts. But there is apparently no difficulty 


* 1 Williams, V. & P. 27: Doe 
Stanton, [1836) x M. & 
W., 695, > Ogtlere v. Folrambe. 
(1817) Mer,53, 64;  £ilis v. 
Rogers, | 1882] 29 Ch. D., 66r. 670. 
In the last case Cotton, L. J., réfer- 
ring to the otber cases cited, sug- 
gested a query as to whether the 
right to a good title is an implied 
term in the contract ora collateral 
right given by the law. The for- 
mer seems to be the more correct 
view. Sugden, V. & P, 16; T. 
P. A.. s. 55. 

? t Williams, V. & P, ; Re 
Duttiry and Fesson’s Contract, 1898] 
t Ch., 419. e title d lost, 
satisfactory secondary evidence 
may be given, Re Halifax Comm. 


— & Wood, [1899] 79 L.T., 
536. 

* Hughes v. Parker, [1841] 8 M. 
& W., 244. 

* Price v. Assheton, [1835] 1 Y. 


& C. Ez. 83. 
Collinge, [1832] 3 


s Carter v. 
My. & K., 283. 

* Kusel v. Watson, (1879) 11 Ch. 

(Here there was part per- 

formance by plaintiff which benefit- 

ed defendant, and plaintiff would 

have been without redress if — 


` Rickets v. Heil [1847] 1 DeG. 
& Sm.,335,63 E » 1093; Fry, 
s. 376, p- 16r. 
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in enforcing a contract to accept a lease ‘‘to 
contain all usual covenants and provisions,"* and 
evidence has been admitted to ascertain the terms 
of “the usual public-house contract": Where, 
however, a material term cannot be supplied by 
expression, construction or inference,’ or where 
such implication is excluded by the terms of the 
contract or any special conditions thereof,* or 
by notice which communicates knowledge, the 
agreement must be treated as incomplete and un- 
enforceable. Thus an agreement for the grant of 
a lease cannot be enforced in sfecze if the date of 
the commencement of the lease does not appear 
either by expression or reference ;° otherwise, if 
it can be gathered from the agreement read as a 
whole. Where price has already been paid, the 
mere fact that nothing is said about it in the 
written agreement does not render the contract 
incomplete.* 

An alleged agreement when incomplete in one 
of its material terms does not fully represent the 
intention of the parties and is therefore not en- 
forced in sfecze. But where a court of equity 
finds that the incompleteness is due to the de- 
fault of the defendant, and the objection is not 
insuperable, it will stretch a point, if need be, to 


| Hampshire v. Wickens, [1878] 7 ^| Ogilvie v. Foljamée, supra ; 


Ch. D., 555, and other cases cited, 
Fry, 157, ». t. Asto ‘usual cove- 
nants’ see Foa, Z. & 7., 383 
sqq ; Fawcett, Z. & T.. 154 sqq. 

* Zucas v. Hall, [1899] W. N., 
92 


. Fry, s. 378, p. 162, Hersey v. 
Gi5lett, [1854] 18 Beav, 1743 
Marshall v. Berridge, (1881) 19 


interest). Cf. -Hume v. 
[1852] 5 De G. & Sm., 520. 


Re Gloag and Miller's Contract, 
[1883] 23 Ch. D ,320; 1 Williams, 
V. © P. 164-5. 
* Blore v. Sutton, [1817] 3 Mer., 
237; Nesham vw. Selbey, [1872] 13 
Eq., 191, 7 Ch.. 406. Cf. Ormond 
v. Anderson, [1813] 2 Ball. & B, 
363, 12 R. R., 103. For other illus- 
trations see Fry, s. 369, pp. 167-8. 
7 Jn re Lander and Bagley's con- 
fract, [1892] 3 Ch. 48; Cf. Phelan 
aks castle, [1884] 15 L. R. (Ir), 
169. 
* Pomeroy, S. P., 221. 
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assist the plaintiff. Thus where there was an 
agreement to grant an annuity for three lives to 
be named, and consideration had passed, but the 
defendant refused to name the lives, the plaintiff 
was allowed to name three lives in being at the 
time of the agreement.” 

It may not be superfluous to add that the 
mere fact that a document has been executed does 
not prove that the contract has been concluded. 
Parol evidence, which will be admissible,” may 
go to show that a condition precedent to the 
attaching of any obligation under the intended 
contract has not been fulfilled. An agreement 
for a lease, signed by both parties, was handed 
by the lessor to his solicitor with instructions not 
to part with it unless the lessee got two respon- 
sible persons to join in the lease. The effect of 
this transaction was held to be that the lessor 
had not contracted on the terms of the written 
agreement, but had made a counter-proposal, 
which not having been accepted by the lessee, 
specific performance was refused to the latter. 


(4) Dental of Validity of Agreement. 


The next defence to the plaintiff's suit may be (5 No valid 
that the agreement alleged is not valid. An #2sreement. 
agreement may be invalid because void or be- 
cause voidable. I have before this considered 
the circumstances which render an agreement 
void. Where, for instance, the parties or one of 
them is incompetent to contract, there can be no 
agreement which the law will recognise. In- 





s. —— " Geer, [1820] 1 J. mL 
> 


& W. 396 ord Kensington v. Ev. A., s. prov. c 
Phillips, en Dow, 6r. Cf. Ramjrwanv. — — 2C 
also Soames v ge, D [1860] Johns, N., 188; 2 Taylor, 814-5 ; 
669 (agreement to build house in 4 Wi ore, Ev., ss. 2408-10, 
consideration of lease, old house tile v. Hornibrook, [1897] I 
pulled down in pursuance of agree- ch. 25- 
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capacity to contract may be absolute or relative. 
A minor or a lunatic in British India cannot con- 
tract at all! Consequently if he is a party to any 
agreement, there is in the eye of the law nocontract, 
and consequently no right to specific perform- 
ance at the instance either of the promisor or the 
promisee.* But a lunatic may contract during a 
lucid interval? and so may a drunken person when 
not so much beside himself as to be unable to 
form a rational judgment as to the effect of the 
agreement on his interests.* The last is an ins- 
tance of relative disability. This may further be 
illustrated by reference to those cases where one 
or more of the parties to the agreement either 
labour under some disqualification, which is not 
absolute, or where the parties stand in such relation 
to one another that a court of justice scrutinizes 
all transactions between them with jealousy. 
If itis the duty of the courts to uphold the 
rights of the strong, it is also their duty to protect 
the weak. A Hindu widow, e.g., may inherit her 
husband’s estate with right to full beneficial en- 
joyment, but her power of alienation in respect 
thereof is, as a rule, restricted. She may do 
what she likes with the income,® but she cannot 
transfer the corpus except for legal necessity.’ 





1 I.C A,s. 11. SeCunningham 11: C. W. N., 34, 207; Chittar v. 


and Shephard's com., 48 sqq. “ Jagannath, [1906] 4 A. e R., 24 ; 
* Pollock, Z C. A., $52. Cf.  Aeghamv.Pran [1907] 5 A.L..J.R., 14. 
Fatima Bibi v. Debnauth Shah, VIG A. a xm. EE Rell. v. 


[1893] 20 Cal, 508, follg. Flight Warren, [1804] 9 Ves., 605. Asto 
v. Bolland, [1828] 4 Russ, 298; “lucid interval," see Bucknill & 
and KArishmasami V. Sundarappyar, Tuke, Psychological Medicine, ed, 3, 
1894] 18 Mad., 415, referring to 27; IWharton & Stillé, Med, Jur., 
Ç R. A., s. 28. But these —— Ch. XXV. 
ties proceed upon the view that a * Cf. I. C. A., s 1a, Ill. “ss ; 
I I 


minor's contract is only voidable. * Haydock v. Haydock, 

See also Zumley v. Ravenscroft, 33 N.J. Eq. 494. 3 Keener, 

[1895] 12. B., 634 ; 2 Williams, V. * Mayne, H. Z,s. 626; Bhatta- 
dë P., 798. For cases where contract — cbarji, A. Z., 514-7. 
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So a Hindu father in a family governed by the 
Mitakshara law cannot bind the vested interests 
of his sons by a sale except for the family benefit 
or to pay an antecedent debt... Much more 
restricted are the powers of a manager of copar- 
cenary property? or the guardian of a minor? A 
certificated guardian in India cannot generally 
transfer or assign or encumber his ward's property 
without the sanction of the District Judge previ- 
ously obtained.* All these persons labour under 
a disability which is not absolute ; the contract, 
therefore, is only voidable and not void. Under 
the same category will apparently have to be 
placed contracts by married women in England: 
by convicts,^ outlaws,’ alien enemies,? and cor- 
porations.? 

Incapacity of a party to contract may also 
be due to the fact that he is a trustee, guardian, 
agent, or other person holding a confidential posi- 
tion. These cases of relative disability in equity 
have been grouped in three classes by a recent 
writer on the law of vendors and purchasers :— 

“First, where there is such a confidential 
relation between the parties to the sale that the 
presumption of undue influence arises in respect 
of all contractual dealings between them. Here 
the person occupying the position of influence is 
under a conditional disability to take advantage 
of the sale. Secondly, where one of the parties 





71 P. C.; Bhagwat v. Debi, [1908] Sankar, [1905] 3 A. L. J. R., 30 ; 
13 BL. J. FE, ee RES —— e MEI Nath Mu£erjee, 
` Mayne, H. £.,5.,348. Nanomi [1906] 10 C. W. N , 763 (sanction 
Babuasin v. Modun Mohun, [1885] subsequently obtained). 
13 Cal , 21, 35, P. C. * Pollock, Con., (W. W.), 87 sqq. 
* Mayne, 4. L., s. 346. Ghose, H Cf 2 Williams, V. & P., 815 sqq. 
L., Ch.iv, s. a Leake, Con., 385 sqq. 
* Hunoomanpersaud vw. Munraj, * Leake, Con., 373. 
(1856] 6 M. I. A., 393, Cf. Mayne, 7 Pollock, op. cit, 104; Dicey, 
op. cit., ss. 218-9. Parties, 4. 
* Guardians & Wards Act (VIII * Leake, Con., 871. `. — 
of 1890), s. 30; Kunja Mal v. Gauri ? Pollock, Con., 126 sqq. Leake, | 
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stands in a fiduciary relation to the other party to 
the sale as regards the particular property dealt 
with. Here also the disability is only conditional. 
And thirdly, where one of the parties stands, not 
towards the other party to the sale, but towards 
the beneficial owner of the land or money dealt 
with, in the relation of agent executing an autho- 
rity to sale or purchase ; in which case he is 
under an absolute disability to take under the 
contract, either directly or indirectly, in the 
opposite capacity of purchaser or vendor." 

It may be necessary hereafter to touch inci- 
dentally, if not directly, upon all these cases. It 
is important to bear in mind that the equitable 
doctrine that transactions between persons in 
fiduciary relation are presumptively invalid, is 
totally distinct from the doctrine of undue influ- 
ence. There may be no intentional concealment, 
or misrepresentation, or fraud, but equity will raise 
a presumption against the validity of the trans- 
action from the very conception and existence of 
a fiduciary relation. To quote Lord Chelmsford, 
" wherever two persons stand in such a relation 
that, while it continues, confidence is necessarily 
reposed by one, and the influence which naturally 
grows out of that confidence is possessed by the 
other, and this confidence is abused, or the influ- 
ence is exerted to obtain an advantage at the 
expense of the confiding party, the person so 
availing himself of his position will not be per- 
mitted to retain the advantage, a//ZowgA the 
transaction could not have been impeached tf no 
such confidential relation had existed. 





> ; 2 Williams, V. & * 2 Pomeroy, Eq. F. ss. 955-6. 
— Ri * Fate v. Williamson, [1866} 2 
i 2 Williams, V & P.,Ch. XVII, Ch. 56, 60 affg 1 Eq., 528.536, 
874-5. Cf. 1 Story, Eg. s 307 et Finch, 588; Rhodes v. Bate, dees: 
seg. 2 Pomeroy, £g. J., s. 957 e£ seg. 1 Ch. 252, 257 (Turner, L.J.). Cf. 





ILLEGAL AGREEMENT. 253 

It should be noted here, however, that, gene- 
rally speaking, the personal incapacity which 
disentitles a plaintiff to specific performance is 
what exists at the date of the suit, and not what 
existed at the time of the agreement, but has 
since been removed." Where it is out of the 
power of the defendant to perform the agreement, 
a court may refuse to make a decree for specific 
performance which will be nugatory ; but of this 
more hereafter.’ 

An agreement again may be illegal’ and ex 
dolo malo non oritur actio. This follows from 
the very constitution of courts which are instituted 
to administer justice in accordance with the law.‘ 
“It must be admitted," said Lord Eldon, “that 
neither this court nor any other will enforce an 
agreement by which, if carried into execution, 
the parties would be compelled under the process 
of a court of justice to do that which in the view 
of justice is criminal’ The objection, which 
always sounds very ill in the mouth of the defen- 
dant, is not allowed for his sake, explained Lord 
Mansfield, “but it is founded on general princi- 
ples of policy, which the defendant has the 
advantage of, contrary to the real justice between 
him and the plaintiff, —by accident, if I may say 
so." But illegality is never presumed,? conse- 
quently it is not within the discretion of the court 
to refuse specific performance because an agree- 
ment savours of illegality ; it must be shown to 





also Hatch v. Hatch, [1804] 9 Ves., 
292; Billage v. Southee, [1852] 9 
Hare, $34, 540. 

* Clayton v. Ashdown, [1714] 9 
Vin. Abr., 393. 

* Lect. VII infra. 

H The A zi may attach either 
to the consideration or to the stipu- 
lations of the agreement. Water- 
man, s. 21I. 

* Broom, Legal Maxims, $54. 


* Waterman, s. 209, p. 277. 

* Wood v. Griffith, (1818) 1 Sw. 
43. 55, 2 Keener, 122. 

? Holman v. Johnson, [1775] 
Cowp, 341, 343; Finch, 617 ; Af- 
wood wv. Fisk, 101 Mass, 363, 3 
Keener, 862, 1 Story, Eg , s. 298 ; 
2 Pomeroy, Sg. 7, $ 939 

* Bennett v. Clough, [1817] 1 B. 
& Ald., 461 19, R- R. 352. 
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be illegal... And where the parties are not in 
part delicto, even though particeps criminis, a 
court of equity may feel disposed to afford relief 
to the more innocent party. A person does 
not become an outlaw and lose all rights by 
doing an illegal act? But an equity court will 
sometimes deny relief even where the agreement 
may not be unenforceable at law. An American 
court refused specific relief in the case of a con- 
tract whereby the defendant had undertaken to 
furnish evidence to establish the plaintiff's claim to 
certain immoveable property and to manage and 
conduct the litigation at his own expense, though 
the contract was not unlawful* Where the legal 
portion of an agreement can be separated from 
the illegal portion, there may be specific enforce- 
ment of the legal portion.5 

I may here refer briefly to a class of cases, 
which though not yet numerous in India, are 
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' Per Wood, V. C, 


in which is invol 


Holt, (1855] 2 K. & J., 66, 70. 
But see Johnson v. S. B. Ry. Co, 
[1853] 3 De G. M. & G., 914; Fry, 
S. 482, p. 214. 

* Reynell v. Sprye, [1852] 21 L. J. 
Ch, 633, 651. 1 Story, Eq s 300: 
" where both parties are in delicto, 
concurring in an illegal act, it does 
not always follow that they stand f» 
pari delicto ; for there may be, and 
often are, very different degrees in 
their guilt. One party may act under 
circumstances of oppression, imposi- 
tion, hardship, — — € or 
great inequality of age or condition, 
so that his ve d may be far less in 
degree than that of his associate 
in the offence. And besides, there 


€ cases, however, reprehensible 


a Pomeroy, &7. F. ss 941-2 Per 


any moral 


Wilde, J. “1 to offences 
— de 
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wy 


linquency or moral turpitude, all 
parties are deemed equally guiky 
and courts will not enquire into 
their relative guilt. But where the 
offence is merely medem prohibifum, 
and is in no respect immoral, it is 
not against the policy of the law to 
inquire intothe relative delinquency 
of the parties, and to administer 
justice between them, altho both 
parties are wrong-doers,” Ie. 
Boston & Lowell R- R. Co.. 23 
Pick. 24: White e PFraniiin 
Bank, [1839] 22 Pick, ër. 
Woodruff, 206; Sr Lows R. Ca 
v. Terre Haute R. Co, t45 U. 


. 407 
* National Bank v. Petrie, [1903] 
I U.S. 423, 2 Williston, 865. 
Casserieigh v. Wood, 119 Eed. 


* Carclan v. Bralazon, [1846] 3 
Jones & Lat, 2c0,9 lr 224 
Cf S R.A. s. 16 ; King v. 
Dee 63 Ohio, 363, 2 Williston, 
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still sufficiently important to require special 
mention. These involve agreements which are 
u/tra vires and so may even be spoken of as 
void." Such are agreements made by or on 
behalf of a corporation or public company created 
for special purposes, but which are in excess 
of its powers.” For corporations or companies are 
artificial bodies generally created by statute, and 
they can make no valid contract not within the 
powers conferred upon them.* Thus if a com- 
pany, existing for the sole purpose of making and 
working a railway, contract for the purchase of a 
piece of land for the purpose of erecting a Cotton 
Mill thereon, this contract is u/fra vires and will 
not be specifically enforced.* Nor will a court 
enforce a contract by which, say, a corporation 
created for the performance of public duties, abne- 
gates those duties by devolving them upon others, 
without the consent of the legislature. An act 
may be u/tra vires when its performance by a 
company or corporation is not authorised under 
any circumstances or for any purpose. It may 
also be mw//ra vires in a more limited sense; for 
instance, with reference to the rights of certain 
parties, when the corporation cannot act with- 
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out their consent, or with reference to a particular 
purpose, when it cannot rightfully perform the 
act for that purpose, though it may do so for 
some other purpose.' This distinction is impor- 
tant with reference to the rights of strangers. An 
act altogether z//ra vires has no legal effect, but 
an act uw/fra vires in a limited sense may not fail 
unless it can be shown that “the party dealing 
with the corporation is aware of the intention to 
perform the act for an unauthorised purpose, or un- 
der circumstances not justifying its performance."? 
For instance, a public company may be authorised 
to take land for special purposes. Now, if it 
agrees to purchase more land than it requires,? or 
land that is not strictly required for such pur- 
poses, the agreement will be binding in equity if 
the vendor acts dona fide, and without knowledge 
that the land is not so required. The contract is 
not wholly devoid of legal effect and property 
will pass.* 

The question whether a particular agreement 
is uétra vires can be determined only upon a 
careful consideration of the statutes in force with 
regard to the class of corporations in question, the 
charter or act or memorandum of association of 
the particular corporation, and the agreement 
in dispute in each individual case? The rima 
facie presumption, however, is that an agreement 





* 1 Lindley, Comp, 213. 

3 Per Sawyer, C. J., Miners’ 
Ditch Co. v. Zellerbach, 37 Calif., 
$43; Waterman, ss. 219, 225; 
Pomeroy, S. P.s, 56, p. 81; 10 
Cyc., 1148-9. 

3 Eastern Counties Ry. Co, v. 
Hawks, [1855] 5 H L.C., 331. 
(Lord St. Leonards expressed here 
an inclination * to restrain the doc- 
trine of u//ra vires to clear cases of 
excess of power with the know- 
ledge of theother party, express or 


implied, from the nature of the 
corporation and of the contract en- 
tered into”). 

* Mayor of Norwich v. Norfolk Ry. 
Co, [1855] 4 El. & Bl, 397; 
Shamnugger Jute Co. v. Ram 
Narain, [ 1886) 14 Cal., 189. 

* Ayers v. South Australian 
Banking Company, [1870] 3 P. C., 
548. í 

* Fry, s. 490, p. 219. See Brice's 
Doctrine of Ultra Vires upon this 
subject generally. 
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entered into in the proper form (for instance, in 
writing under its corporate seal) by a corporation 
is valid, but this przma facte right does not exist 
in any case where the contract is one which from 
the nature and object of the incorporation, the 
corporate body is expressly orimpliedly prohibited 
from making. But “the executed dealings of 
corporations must be allowed to stand for and 
against both parties, where the plainest rules of 
good faith require."* The principle is, says Dr, 
Thompson, that the rule requiring the observance 
of good faith and fair dealing is just as applicable 
to corporations as to individuals, and that neither 
can involve others in onerous engagements, and 
with the consideration of the contract in their 
possession disavow their acts to the damage and 
discomfiture of others, unless it clearly appears 
that there was an absolute want of capacity 
to make the contract.: The defence of zltra 
vires generally concerns the corporation.in its 


[1:885] 10 A. C.. 354; Ir Lindley, 


' “ Corporations have by law a 
of. cit, 216. See also Ashéury Ry. 


powerto enter into all contracts 


not expressly or impliedly prohi- Carriage Co. v. Riche, (1875) 7 
bited," fer Erle, J.. Mayor of Nor- E 05823 : A-G v. London 
with v Norfolk Ry. Co supra, County Council, [1901] Y Ch. 


413. Per Blackburn, J.. vr We are 781. 


entitled to consider the question to 
be, not whether the defendants 
had, by virtue of the acts of incor- 
poration, authority to make the 
contract, but whether they are by 
those statutes forbidden to make 
it.” Taylor v. Chichester Ry. Co, 
[1867] 2 Ex. 356,384. ro Cyc-. 
II55. Asto the lim ted agency of 


directors, see Fountaine v. Carmar- rid Vv. R (1842) 
then — pom — s16 s iip & G. x32; aterman, 
332; o ritis a v. s. P- 
Turquamd, KSE 5 E.& B, 248.6 * ro ue. II158, citing Lowis- 
ibid, 237; 1I . Companies, ville R XA . 3 Am. 
166 sqq. A distinction has to be St. R ,674. Strictly speaking, there 
made between powers of a tradin can be Great N. W. C. 
corporation and of a munici .Co. ¥. Zesbois, [1899] A. 
corporation, Wenlock v. River o 8345-2 —— * 
Co., [1883] 36 Ch. D. 6842, affd. See Everest & Est., 447- 
33-- — Sr S IS E, T- XT 
— — * gi — im 
rf — e E Së + — | = T d a 
Bec: 0. mero oo o 


* Per Lord Cranworth, Directors 
of Shrewstury & B. 
Directors tle. of N- 
passz] GH L.C, $2, 335, 

f South Yorkshire Ry. etc Co. v. 
Great Northern Ry. Co, [1873] 9 
Ex, 84. 

5 Per Comstock, C. J., Parish v. 
Wheeler, 22 N. Y., 494. SO8; Fish- 
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relations with. the State and Government and will 
not be favoured unless the contract is wholly exe- 
cutory on both sides." 

It deserves to be noted here that a contract 
ultra vrres being unlawful and void, not because 
it is in itself immoral, but because the corporation, 
by the law of its creation, is incapable of making 
it, the courts while refusing to maintain any 
action upon the unlawful contract, have always 
striven to do justice between the parties, so far as 
it could be done consistently with adherence to 
law, by permitting property or money, parted with 
on the faith of the unlawful contract, to be recover- 
ed back, or compensation to be made for it.* 
“Though illegal and unenforceable as contracts," 
says Taylor, “recovery of the consideration has 
generally been allowed where higher public consi- 
derations than the immediate equities between the 
parties were not involved.” 

Contracts by Clause (/) of section 21, Specific Relief Act, 

promoters. 
also speaks of a contract made by the promoters 
of a corporation or public company created for 
special purposes, which is in excess of its powers. 
There is a great body of English case-law upon 
the subject of contracts by promoters of public 
companies. The question has been often raised as 
to how fara company may be bound bya contract 
made at a time when it did not exist. Lord 
Cottenham said, in the case of a company incor- 
porated by a special Act of Parliament, "As the 
company stand in the place of the projectors they 





' Pomeroy, S. P. 82-3, where it keeping these bodies within the 
ici exact limits of their powers. Cf. 10 


cor- 
tbe Cre, 1164-5. 
ment, stand on a different * Central Transporation Co. v. 
, all their are heldin Pullman Palace Car Co. [1890] 
bike, and the rights 139 U. S, 24,3 Keener, 879. 
over Private Corporations, s. 


of * Taylor, 
all private rights, are protected by 314. 
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cannot repudiate arrangements into which such 
projectors had entered : they cannot exercise the 
powers given by Parliament to such projectors in 
their corporate capacity, and at the same time 
refuse to comply with those terms upon the faith of 
which all opposition to their obtaining such powers 
was withheld." So Lord Jeffrey said that the 
fact of a party having ‘ passed from the chrysalis 
to the butterfly state ’’* creates no difficulty in the 
enforcement of such a contract. This doctrine 
has not passed unchallenged in England, and 
the Indian legislature seems to have acted wisely 
in adopting the rule in the modified form sug- 
gested by Kindersley, V. C. — It would be most 
consonant with legal principle, most just, and 
most for the public benefit, to hold that contracts 
of the promoters with landowners are not binding 
on the company, unless sanctioned by the Act 
constituting the company. ™* 

A cognate defect, it may not be out of place 
here to mention, vitiates a contract made by trus- 
tees either in excess of their powers or in breach 
of their trust. The rule of equity, said Lord 
Redesdale, is to require the plaintiff “to show that, 
in seeking the performance, he does not call upon 
the other party to do an act which he is not lawfully 
competent to do ; for if he does, a consequence is 
produced that quite passes by the object of the 
court in exercising the jurisdiction, which is to 
do more complete justice."* The court is usually 





! Edwards v. Grand Junction — affg. [1853] 17 Beav., 115 (Lord 
Ry. Co., [1836] t My. & Cr., 650. Romill Fry, ss. 2 | Pp- 

? Cal — & D F Ry Ck Gop 25 a O EA 
v. Magistrates of Helensburgh, * Ear! of Shrewsbury v. North 
[1856] 2 Mac Q., 391, 394. jffordshtre Ry. Co, [1865] 1 Eq., 

*Caledonian & D. J. Ry. Co. v. 593, d 
Magistrates of Fielenséurgh, supra. DS R. A., s. 21, cl. OR 
pet ithe < — —— ^s M O sch. & E Yielding, [1905] 

res v. g - - zg 2 
[1856] 5 H. L. C., 605 (ditto), UA 
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unwilling to enforce any transaction resulting 
in injury to third persons, and will be delicate 
of interfering against trustees! Where, for 
instance, two trustees empowered to sell trust 
property worth, say, a lakh of rupees, contract, it 
may be owing to the gross negligence of an 
agent, to sell it for a quarter of the value, the 
contract is so disadvantageous as to be a breach 
of trust. A court of equity will refuse to enforce 
it 22 specie as unfair and unlawful and calculated 
to render the trustees liable to prosecution, were 
they compelled to carry out the sale? So it has 
been held that a contract for a lease entered into 
by trustees in excess of their powers is not en- 
forceable fz specie? And to defeat an action for 
specific performance it is not necessary to prove 
an actual breach of trust. Even where a trustee 
has acted in an unbusiness-like manner,’ or failed 
in reasonable diligence and contracted under 
circumstances of haste and improvidence, a 
court of equity will be slow in giving relief to 
the other party. Any person who stands in a 





' Fry, ss. 411, 413, pp. 180-181. 
Sec. 3 of The Indian Trusts Act, 
1882, defines a breach of trust, 
chap. [II sets forth the duties of 
trustees, and chapter IV their 


474; Thomas v Dering. [1837 ibid, 
746; Dyas v. Cruise, [1845] 2 J. & 
Lat., 460, 487 ; and there seems no 
reason why if the purchaser is 
willing to forego the covenant so 
far as it is in excess of power and 


powers. 

3 Mortlock v. Buller, [1804] 10 
Ves, 292; Dunn v. Flood, [1882.5] 
28 Ch. D , 586, and other cases cit 
in 2 Dart, V. & P., 1055 n (4). Cf. 
(English) Trustee Act, 1893, 5. 14; 
also Sneesby v Thorn, (1855) 1 Jur. 
N. S., 536, affd. 7 De G. M. & G.. 
399 (executors). 

Harnett v. Yielding, supra; 
Byrne v. Acton, [ 1721) 1 Bro. P.C., 

186; Beliringer v. Blagraee, [3847] 

IDe G. & S., 63, (contract for 

renewal, wlfra vires). The principle 
adopted by Lord Redesdale in the 

case first cited is doubtful, see 

Neale v. Mackenzie, [1837] 1 Ke., 


is separable (for instance, one for 
renewal of lease), he should not be 
alowed to compel the trustee or 
lessor tg convey what he can. Cf. 
Fry, ss. 473. 476, 1257, sqq: Sug- 
den, H & P, 307; S.R A. ss. I4, 
15; Cleaton v. Gower, (1674] Rep. 
Finch, 164. But in ill. (1) to s. 21, 
cl. (2), the Indian Legislature seems 
to have adopted the decision in 
Harnett v. Yielding, supra, to its 
full — —— oe 

* Goodwin v. Fielding, [1853] 4 
De G. M. & G., go. t ! 

š Ord v Noel, (1820] 5 M 
438. 
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fiduciary relation may be treated as a trustee.’ 
Consequently where the directors of a company 
have power to sell the concern with the sanction 
of a general meeting of the shareholders, and 
they contract to sell it without any such sanction, 
the agreement is if vires, and cannot be 
specifically enforced. So “a promoter is in a 
fiduciary relation to the company which he pro- 
motes or causes to come into existence. If that 
promoter has a property which he desires to sell 
to the company, it is quite open to him to do 
so; but upon him, as upon any other person in 
a hduciary position, it is incumbent to make a 
full and fair disclosure of his interest and posi- 
tion with respect to that party. There is no 
difference in this respect between a promoter 
and a trustee, steward or agent" Where ac- 
cordingly the promoters of a company for 
working mines contract that the company, when 
formed, shall purchase certain mineral property, 
but they take no proper precautions to ascertain 
the value of such property and, in fact, agree 
to pay an extravagant price therefor, and they 
also stipulate that the vendors shall give them a 
bonus out of the purchase money, the contract 
cannot be specificaky enforced.* But it may be 





' SSR A, 5 3, def. Erlanger, [1877] 5 Cb. D., 73. 118, — 

®S.RA., s 21, cl. @, ill. 2; affd. 3 A-C.. r218, 6 R.C., 777 (duties — 
Daniel v. Adams, [1764] Amb, of promoters of a company exa- 
495. Cf. Narain Patiro v. Au mined at th). Ma v. Port 


r Tennant Co, [1857] 24 Beav., 495 
D Gurusamt fe - rmance not decr 
[1880-2| 5 Mad | som of tain 
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noted here that though the contract cannot be 
enforced against the company, the company may 
compel its promoters or directors to disgorge all 
illicit gain made in fraud of their duty as 
trustees. 

An agreement, again, for which no considera. 
tion was given, -is void? and not capable of en- 
forcement zz specte. The equitable jurisdiction 
is not exercised in respect of agreements that 
are voluntary. Equity permits one to withhold 
what he has of his own accord, and not from any 
benefit to himself or expectation of any benefit, 
volunteered to promise.* “No court of justice 
can interfere," said Jessel, M.R., “so long as 
there is no property the right to which is taken 
away from the person complaining."5 But an 
agreement to accept shares of stock upon which 
nothing has ever been paid, and relieve the 
transferor from all liability thereon is such con- 
sideration as to justify specific performance.® 
Any benefit conferred, received or held, may be 
valuable consideration under the law, and equity 
has given to this rule a construction and an 
application at once liberal and enlarged.’ A desire 
to reconcile a father to the marriage of his son 
has been held, e.g., to be a sufficient considera- 
tion in equity for a promise to convey an estate to 
the son, though it is no consideration under the 
common law.* The distinction which is drawn 
between consideration which is good and considera- 
tion which is va/uable should bé noted, especially 





LG A, 5.2. De G. & J.,"27. 
* Ibid, s. 5. ' Edwards v. Grand Function 
3 Fry, ss. 116-7, pp. 48-9. Ry.Co, [1836] 1 Myl. & Cr., 650; 
* 3 Parsons, Con., 326. 3 Parsons, supra; Langdell, Eg. 
5 Righy-v. Connol, [1880] 14 Ja, 52. 

Ch. D., 487; cf Baird v. Wells, * Wiseman v. Roper, [1645-6] 1 


3890144 Ch. D- 661. Ch. Rep., 158, 21 E. R., 537. 
: e Cheale v. Kenward, [1858] 3 
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in the case of executory contracts. Money or 
money’s worth is valuable consideration and 
courts treat marriage as such: A marriage 
settlement therefore cannot be impeached on the 
ground of absence of consideration, and even 
volunteers would be allowed to benefit under it.* 
Natural love and affection, on the other hand, 
will be good consideration, and a settlement? 
made out of such consideration will be supported 
not only against the settlor,^ but also against 
subsequent transferees with notice. The volun- 
tary settlement, however, that is thus passively 
protected, is an executed one, that is, one that 
has been made and is in force.^ Where promises 
have been executed wholly or substantially, and 
there remains something to be done to complete 
the title or otherwise render the enjoyment of the 
thing more beneficial to the plaintiff, equity will 
require that thing to be done, although the pro- 
mise was wholly voluntary. This is often done, 
as Parsons points out, by treating the party 
defendant as a trustee for the plaintiff? Good, 
as distinguished from valuable, consideration will 
also support in British India a contract when 
made between parties standing in a near relation 
to each other and expressed in writing and re- 
gistered under the law for the time being in 
force." The expression “ near relation" has not 








Ir Story, Egy s. 354. tain property on his brothers and 

* S.R.A., s 23, cl. (c); c£ Re D' their issue, and afterwards enters 
— 15 Ch. D. 228, 242 nn s oniran e j 
means any instrument (other than specific : of this contract - 
a will or codicil as so as to over-ride the settlement, ` ` 
Indian Act) the and thus prejudice the interests * 
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yet been judicially interpreted but will apparentia 
have to be construed with reference to the — 
sonal law (especially of inheritance) of the parties — 

concerned.’ — 

In order to resist an action for specific per- 
formance it is not necessary for the defendant - 
to make out that the agreement is void. It is 
quite enough for his purpose that the agreement 
is voidable, “that is, enforceable at his, and not 
the plaintiff'S, option.” If hé chooses not to 
abide by it, the agreement fails and there can be 
no execution fa specte. Now section 1g of the 
Contract Act declares : 

‘When consent to an agreement is caused by 
coercion, fraud, or misrepresentation, the agree- 
ment is a contract voidable at the option of the 
party whose consent was so caused.” 

And section 19 affirms the same thing in 
respect of consent caused by undue influence. 

It will therefore be necessary to consider the 
nature of each of these invalidating circum- 
stances serrafim. 

Coercton is defined by section 15 of the Con- 
tract Act to be “the committing, or threatening 
to commit, any act forbidden by the Indian Penal 
Code, or the unlawful detaining, or threatening 
to detain, any property, to the prejudice of any 
person whatever, with the intention of causing 
any person to enter into an agreement."* This 
definition is much wider than any that may be 
given of duress under the Common Law of 





Pooneo Bibee v a 1874 Code is or is not in force in A 
B L. — da i. A me ees d place where the — is emp! 
Ra Pinan P ee he a Mad., 71. ed." Pudyshary Karampally, 


. Pol 129. 1874] 7 re H. ue f. 
si È A, s. 2, cl. ti essowji v. Hurjivam, [1887] 11 —— 
* CEICA. s 1 Bom., 566; Kaufman v. 

* LC.A. EICODEX A pL is — [1904] 1 K. CN Sp: 
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England," and seems to have been deliberately so 
framed as not to make it necessary that the per- 
son coercing or the person coerced (or even any 
relation of his) should be a direct party to the 
contract, or that the property of the latter should 
be affected, or that he or they should be in any 
way prejudiced by the contract. Consequently 
in British India many an agreement may be 
deemed to be the result of coercion which 
English courts will probably be disposed to treat 
as cases of undue influence. Æ g., where a Hindu 
widow of 13 was forced to give her consent to 
the adoption of a boy, whose relations would not 
allow the corpse of her husband to be removed 
from the house, the Madras court held that there 
had been coercion and the adoption was invalid. 
The Allahabad court holds that fear of criminal 
proceedings already pending would not vitiate 
consent to a submission to an arbitration of the 
matters in dispute, where especially it was not 
shown that the complainant or some other person 
on his behalf took advantage of the state of 
mind of the accused and by pressure obtained 
his consent.t There can be no duress of pro- 
perty without some illegal exaction or some 
fraud or deception, and for a duress of person 
the restraint must be imminent and such as to 
destroy free agency in a mind of ordinary firmness 
without the present means of protection.® 


— 





— — — — 


* Pollock, Cow. (W. AWA. 728. t Gobardhan Das w. Jaikishen 
Cf. Hackley w. Headley, ME 45 Das, [190017 22 All., 224: cf. Jones 
Mich., 569. 3 Keener, 764, where v. Merionethshire " Building Soc., 
debtors' refusal to pay on demand a [1892] 1: Ch., 173. See also Sanda 
debt already due, though creditor Ativ. Banspat Singh, [13882] 4 All., 
was in — need of money and on 352, and Pollock's remarks there- 


verge of financial ruin, was held not upon. op. cit , 65-6. 


to — ——— * Duress has been said to be 
olloc A4. EL s a species fraud, 2 A —— 
Cunningham and Shephard, '6r-2 — 966 ; p. 4 Dayton v. 
^ Ranganayatamma w, D'Y EN [ 1894] 88 Wis , 188, 3 A Menmi 
Setii, [13889] 13 Mad., 214. * York v. Hinkle, User) So Lio 
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The topic of coercion naturally leads to that ` 
of undue influence, and so I come to section 16 
of the Indian Contract Act. This in its amend- — 
ed form now consists of a general and a special ` 
provision, which I proceed to read : 

"Fr, A contract is said to be induced by ‘un- 
due influence’ where the relations subsisting 
between the parties are such that one of the par- 
ties is in a position to dominate the will of the 
other and uses that position to obtain an unfair 
advantage over the other. | 

2. In particular and without prejudice to the 
generality of the foregoing principle, a person is - 
deemed to be in a position to dominate the will of 
another— V 

(a) Where he holds a real or apparent authori- 
ty over the other, or where he stands in a fidu- 
ciary relation to the other ; or 

(6) Where he makes a contract with a person 
whose mental capacity is temporarily or perman- 
ently affected by reason of age, illness, or mental ` ` 
or bodily distress.” s 

“ The equitable doctrine of undue influence," — — 
said Lindley, L.J., in the leading English decision ` — 
on the topic now,? “has grown out of and been  - 
developed by the necessity of grappling with insi- 
dious forms of spiritual tyranny,; and with the 
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infinite varieties of fraud." The two elements 
which go to constitute undue influence under the 
law are : (1) a position to dominate another's will 
and (2) a use of that position to obtain an unfair 
advantage.‘ The principle applies to every 
case where influence is acquired and abused, 
where confidence is reposed and betrayed,’ to all 
the variety of relations, in fact, in which dominion 
may be exercised by one person over another. 
This is not the place to examine or explain 
this equitable doctrine at length.* It will 
suffice to point out, following the eminent Lord 
Justice already cited, that the cases may be divid- 
ed into two groups, viz., first, those where there 
has been some unfair and improper conduct, some 
coercion from outside, some over-reaching, some 
form of cheating or aggressive circumvention, 
and, secondly, those where the position say of 
the donor to the donee has been such that it has 
been the duty of the donee to advise the donor 
or even to manage his property for him.5 In 
both classes the question to be determined is the 
same: Was such influence exerted as to inter- 
fere with the freedom of the otbers will?* The 


— — — — — m 





T Ganesh v. Visinu, [1907] Khan v. Ewaz 4/i, [1891] 18 Cal., 
32 Bom., 37. 41- 545. Where a step-father induced 
* Per Lord Kingsdown, Smith his step-sons, who in their minority 
v. Kay, [1859] 7 HLC. 750, were accustomed to obey him, and 


FTG were ignorant of business affairs, 
* Per Romilly (erguendo), to make a contract, unconscionable 
Huguenin wv. a [1807]. 14 in character, to convey to him their 
Ves, 2385. r Wh (se ^; zu Morley der estate, an ge court 
v. ër m 1893] t h,736, refused to enforce t contract, 
752, 3 Keener, 844. Zucke v. Bucholz, 43 lowa, 415; 
à — — Fa ss — beer Williams V. e P pe 
supra ;2 E -Fy 989. 947-8, 2 i b e d 7- 
951. 955-63. "In regard to acts done and con- 
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acts alleged to constitute undue influence must 
range themselves either under fraud or coercion.’ 
Under the second class must evidently be 
brought many Indian cases in which the rights and 
interests of pardantshin ladies have been found 
to beinvolved. Some judges have gone so far as 
to say that such ladies may be treated as persons 
non compotes mentis, and courts generally have 
thrown their «zs of protection over them. It 
has been ruled by the highest authority, and that 
over and over again, that the party relying upon 
a deed or document executed by a pardanishin 
lady must prove affirmatively that the executant 
was a free agent and duly informed of what she 
was about: There isa general presumption, it 
seems to have been thought, that Indian ladies, 
whether Hindu or Mahomedan, who live in the 
seclusion of the parda, have no capacity for 
business and, without independent advice, fall 
an easy prey to undue influence? Now there 
can be no doubt that our courts in thus offering 
assistance to the pardanishin ladies have been 
actuated by the best of motives. Nor, do I think, 


‘is there much room for doubt that the Indian 


woman, not unlike possibly many of her sisters 





Hence it is said, that if consent be 
obtained by meditated imposition, 
circumvention, surprise, or undue 
influence, it is to be treated as a 
delusion, and not as a deliberate 
and free act of the mind. For 
although the law will not inquire 
generally into men's acts and. con- 
tracts to determine whether they 
are wise and prudent, yet it will 
not suffer them to be entrapped 
by the fraudulent contrivances, Or 
cunning, or deceitful management 
of those who purposely mislead 
them.” Waterman, 428, n. 6. 
3 Boyse v. Rossborough, [1857] 
C ; Ganesh vw. 


GH A / 4 9, 455 
Vishnu, [1907] 32. Bom., 37, 44- 


* Behari Lal wv. Habia Bi, 
[1886] 8 AIl., 267. 

* Ashear Ali v. Delreos Banoe 
Begum, [1877] 3 Cal ,324 ; Sudisåt 
Lal v. Shtobarat Koer, [1881] 7 
Cal, 245 ; Amarnath wg Achan 
Kuar. [1892] 14 All, 420, 426 ; 
Annoda Mohun v. Bhuban Mohini, 

t901] 28 Cal, 546;  Sáamóati 
"veri v. Jago Bibs, [1902] 29 Cal., 
749, (all Privy Council cases). 
* 


eesh Chunder v. Báuggo- 
Gig, [1870j 13 M. I. A3 419. 
431. 


^ Busioor Ruheem v. Shumsoo- 
nissa Begum, [1867] 11 M. I. A, 
SSI. 
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elsewhere, is very often swayed by affection and 
emotion, and does many an act out of love, of 
which a more masculine intellect, rejoicing in the 
dry light of reason, may disapprove. But I do 
not think that there is any room for doubt that 
the Indian woman is furnished by nature with 
quite a respectable fund of (it may be untaught) 
intelligence and common sense, of keenness of 
sensibility and of perception, and it is but seldom 
that she enters into a business transaction other- 
wise than as a free agent. We need not go to 
Hans or large heiresses in India to find women 
at once clever, strong-minded and capable even 
as administrators. All of us, I believe, could 
instance cases of any number of parda ladies 
from the middle ciass ranks, who do carry a head 
upon their shoulders and can give points to their 
male (or female) advisers. I therefore cannot but 
think that much mischief has been done by the 
promulgation of the doctrine of our law courts 
to which I have referred, and interested parties 
have been enabled to depart fraudulently from 
many a dona fide engagement. No special pre- 
sumption seems to have been at all called for.? 
In England it has teen laid down generally as “a 
rule of public policy of great importance that, 
while a person is under the influence or presumed 
influence of another person in consequence of 
a confidential relation between them, that other 
—— cannot accept from him a gift of an 

ind, unless it is shown to have been made with 
competent independent advice, which I take to 
mean independent advice of a professional 





"Cf. Sir W. Rattigan, “Parda- S Sir F. Pollock cites as an ` 


nasin woman and her protection analogous case the 
b7 British Courts of Justice,” afforded to “expectant heirs” 
ourn. Comp. Legisl, Dec, 1901, English courts of equity, 7. C. A., 
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nature." And an American court said with 
reference to the conjugal relation, “the greater 
the affection, the more submissive the depend- 
ence; the stronger the trust, the more liable is 
the wife to be subject to the control of the 
husband, and the more vigilant should the court 
be in protecting the weak." Very few Indian 
ladies indeed require any further protection. But 
the special rule in favour of a plea of parda is 
now firmly established, and the issues that arise 
when a case of undue influence is properly raised 
have been thus formulated by the Judicial Com- 
mittee: (i) Was the transaction a thing which a 
right-minded person might be expected to do ? 
(ii) Was it an improvident act? (iii) Was ita 
matter requiring a legal adviser d (iv) Did the 
intention of making the transfer originate with 
the lady? 

It may be useful to point out here thata 
bargain may be hard and unconscionable, and yet 
no fraud may have been perpetrated or undue in- 
fluence, as ordinarily understood, exerted. ‘‘The 
doctrine has nothing to do with fraud," said Jessel, 
M. R. “It has been laid down in case after case 
that the court, wherever there is a dealing of this 
kind, looks at the reasonableness of the bargain, 
and if it is what is called a hard bargain, sets it 
aside."* A man may, e.g., be in urgent need of 
money and a money-lender may propose his own 
terms and get the borrower to agree to them. 
This will not be a case of undue influence,* but if 





' Liles v. Terry, [1895] 2 Q B., [1885] 12 Cal, 225. 239, P.C. ; 
679,685, 3 Keener, 830, per Kay, L J]. Madho v. Kashi, [1887] 9 All. 
* Hail v. Otterson, [1894] 52 228 ; Kirpa v. Samiuddin, |1903] 


N. J. Eq., 522, 3 Keener, 404. 25 All., 284: Salkishan v. Madan, 
® Mahomed Buksh v. Hosseini [1907] 29 All., 303. 
Bib, [1888] 15 Cal, 684, 698-700, * Ganesh vw. Vishnu, 1907] 


ak eg et) er E 
* B5, v. Cook, [1875] 10 m Krishna, [1906] 34 P 
Ch. Ap. 391 ; di ome I55,P.C.. Hin Ramji, [1904] 
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the bargain is a hard one, a court of equity will 


not enforce it. As a good illustration I may 
refer to the very recent case of Auseri Lal v. 
Maneshar Baksh Singh. The defendant-res- 


pondent’s estate was being managed by the Court 
of Wards, and through his improvadence he was 
in urgent need of money. He borrowed from the 
plaintiff-appellant and gave a bond agreeing to 
pay 18 per cent. compound interest. ‘ There 
was no fraud in the matter, and no pressure 
was put upon the respondent by Auseri Lal or his 
agents to induce him to accept the conditions 
offered to him." But the Judicial Committee 
found that the respondent was under a peculiar 
disability and placed in a position of helpless- 
ness and he was compelled by his circumstances 
to accept the terms which were offered to him 
by a person who had known him long and 
was aware of these circumstances. ‘Their Lord- 
ships intimated that an Indian court in trying 
an issue of undue influence should consider 
the terms of the amended section 16 only, and 
held that the lender used his position to 
demand and obtained from the respondent more 
onerous terms than were reasonable, and the bond 
sued on must be set aside. The courts below 
had found that the charging of compound interest 
in the circumstances was unconscionable, and the 
Privy Council was not disposed to differ from this 
concurrent finding. Simple interest at the rate of 
18 per cent. per annum was therefore allowed. 
Undue influence has been spoken of as fraud,” 
and a consideration of the former topic natur- 
ally leads to a consideration of the latter. *' The 





28 Bom., 371. Distinguish LC. X4, — 570, P. C. Chaplin & Co. v. Bram- 
s. 16, ill. (c). mal [1908] 1 K. B,23 


'[190601 10 C. W N, 849 * Cf. Atkard v. — [1887] ` 


s.m. Dhanipal v. Maneshar, 28 AIL, supra, 183. 
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rule is universal, whatever fraud creates justice 
wil destroy." But fraud is infinite in variety," 
and at one time the term was used as women 
generalissimum? by equity judges and text writ- 
ers. According to Mr. Justice Story, “all acts, 
omissions ad concealments which involve a 
breach of legal or equitable duty, trust or con- 
fidence justly reposed, and which are injurious 
to another, or by which an undue and uncon- 
screntious advantage is taken of another" may. 
be described as fraudulent* The definition in 
the Indian Contract Act, to which we are referred 
by section 3 of the Specific Relief. Act, is neither 
logical nor luminous, and I will try first of all to 
explain to vou the essentials of a fraudulent re- 
presentation, and then enquire when and where 
the same may be pleaded asa bar to specific 
p: The rule of law is clear that no 
y can take advantage of his own wrong, and 

if a person makes positive statements to the in- 
tent that others should act upon them, he is 
bound to state only what he believes to be true.” 
In order to constitute deceit or fraud there must, 
fa) Us"* — first, be a representation which is untrue. If the 





representa - t a " i 

tisa. representation is true, cadi? gquestro? <A repre- 
Uc, sentation, be it noted, secondly, is a statement 
fact. —— —— — — ——— EN: 


! Vreeland > N F. Stone Co, rights by deception touching mo- 
Bre. Per Wilde, D. tives. or by circumvention not 
- im all courts and at all touching motives," Bigelow, 
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of fact which may be made either by word of 
mouth or in writing or by conduct. The state of 
aman’s mind is a question of fact, consequently 
a statement as to intention may give rise to lia- 
bility, if made fraudulently." A promise therefore 
made without any intention of performing it,” 
eg., a purchase of goods without the intention of 
paying for them,’ is deceitful and may be avoid- 
ed. A question of law is not generally treated 
as a matter of fact, ^ but a representation as to a 
matter of private right is a representation of fact,’ 
anda misrepresentation as to a proposition of 
general law, when made in deliberate fraud, has 
been held enough to entitle the party deceived to 
relief.* The representation may be made by 
express words, there may, for instance, be a posi- 
tive assertion of what is false, or the suggestion, 
as to a fact, of that which is not true. Where, 
for instance, a vendor states that there is lime- 


' Per Bowen, L. Ja “ There 446; Durell v. Haley, 1 Paige, Ch, 


must be a mis-statement of an ex- 492. 
isting fact. but the state of a * Lewis v. Jones, [1825] 4 B. & 
man's mind is as mucha fact as C., 506, 5312;  Rashdal/ e Ford 


the state of his digestion. It is [1866] 2 Eq.. 750; Fee, e 682. But 
true that it is wery difficult to see  Bag/eseld v, Londonderry, 
prove what the state of a man's [1876] 4 Ch. D., 693. 702. 


mind ata particular time is, but ^ Edwards v. McEeay, 1815] 
if it can be ascertained it is as Coop, 308 ; Partap Chunder wv. 
much a fact as anything else." Mohendranath, [1889] 17 CaL, 29:1, 


Edgington v. Fitamaurice, (1885] P. C. ; 2 Williams, FP. & P. 736, 
29 Ch. D., 459, 480 (statement by and cases cited in n. (A.) 


directors of company inviting * Hirschfield v~. London ete. 
subscriptions that it was intended Ry. Co., [1876] 2 e LE. fy 5-6 $3 
to apply the money toa particular West London Com v. 


purpose). rs 13 B.D., 3 362- CE 

Rn t A.,s. 17 (3). The pro- er d. Pers std, c. IUe (mis- 
mise may imply a statement of representation x. law by 8 
fact, viz., the existence of a present in-law to sister). Benjamin, 


intent to have the result transpire, 444-5; I Story, Ef., 207 (Bigelow's 
or oe no "c is known to pre- note). 
vent the result expected, r Story, "QA. wu ie CR " No one 
Za, 208 (Bigelow's note). can evade the force on the in 

* Load vw. Green, [1846] r5 sion which he knows another 
M. & W, 216; Clough vw. London received 
& N.W. x» Co., [1871] 7 Ex., 26; 
Ex parte Whittaker, (1876] 10 Ch., 
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stone embedded in the land sold which is capable 
of producing lime of first rate quality fit for the 
London market, or that the land sold is fit for 
building purposes“ or that the property is let to 
a most desirable tenant, or that a house is in 
good repair, or that it is not damp and the 
drains are in good order" or the cellars are dry,’ 
and the statement is found to be untrue, the 
purchaser is entitled to resist specific perfor- 
mance, if not wholy avoid the contract. But 
it is worth repeating, that the assertion must be 
of some fact, and not be the expression of what 
is only the speaker's or writers opinion or belief 
as to some circumstance relating to the contract? 
A vague affirmation of the excellence of the pro- 
perty sold amounts to general laudation, which 
is permitted to the vendor? and cannot be relied 
upon by the defendant. So where a small house 
was described as a desirable residence for a 
family of distinction, the Irish court held there 
was no representation which affected the con- 








meaning of his language alone," Ves., I44 ; S v. Hanson, [1829] 
AMiamer wv. Kussell 29 Mich., 229 ; 1 Gam p Pollock, Con., 
Pollock, Co». (W.. W.), 681 s. (W. AWA, 69r ; Fry.s 672; Benja- 
Cf. Richardson v. Silvester, [1874] min. Salz, 438 ; elairs wv. Tucker, 
9 Q. B., 34 (newspaper advertise- (1384] I3 Q.B.D., 562; r Story, 
ment); Coróet? v Brown, [1831] - S. I97. 
S Bing., 33 (half-truth). " Simplex commendatio mom oð- 
^ Higgins v. Samels, [1862] 2 J. digat, Dig.4, 3, 37 Per Holmes, 
& H. 460, 2 Keener, S9o. J., **It is settled that the Jaw does 
? Re Puckett and Smith's not exact good faith from a seller 
Contract, [13902] 2 Ch., 258. in those vague commendations 
9 Smith v. Land & House of his wares which manifestly are 


Property Corp. [1884] 28 Ch.7, o to difference of opinion, 
2 Keener, 913. which do not imply untrue asser- 
` Grant w. Munt, [1815] G. tions concerning matters of direct 
Coop. 173; Dyer v. Hargrave, observation and as to which it 
[1805] 10 Ves, 505 
* epis Sgr v. Bishop, [1857] 
29 L.T., O.S , 120. À 
* De Zassalle e. Guildford, Dari 


[1901 ] 2 K. B., 215. i » D 3 
* 7 6 - 3 ‘min, 
m Zen v. Dixon, — eh A emi 
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tract... And an American court took the same 
view of a false statement that a farm was “ full : 
as early, if not earlier, and as well adapted to the 
raising of early vegetables, fruits and market m 


produce as any other land on the west end of 
Long Island."* The test, it has been suggested, 
is whether what was undertaken or stated was 
in the power or knowledge of the party making 
the representation? A statement of opinion may, 
however, involve the statement of a fact. “If the 
facts are not equally known to both sides," said ^ 
Bower, L. J., "then a statement of opinion by the 
one who knows the facts best involves very often 
a statement of a material fact, for he impliedly 
states that he knows facts which justify his 
opinion."^ 
The representation may again be made by  Representa- 
conduct. ‘There may, e.g., be “ the active con- —— 
cealment of a fact by one having knowledge or i 
belief of the fact,"5 or “there may be any other 
act fitted to deceive,"* or “any such act or 
omission as the law specially declares to be frau- 
dulent."" Where a seller adopts contrivances 
to hide the defects of goods sold, or papers or 
paints a wall which is cracked,’ or industriously 22 | 
conceals a wall which has to be maintained to — 












protect the estate from the river Thames,” there - E 
— 
! Magennis Fallon [1828-9] — 
v. » (182 E TTET 
2 Moll, S61. $87. 6-8. —— — E 


* Smith v. —— € House Benjamin, Sale 449- O i= 
Prop. Corp..[1884] 28 Ch. D.,7,15, —— * Sugden, V. & P., 333.335. 
3 Keener, 613. Story, Æg., 206 ! , [1785]. 
—— note) ; omeroy, Bro. “Be, 440, 3 Ames, 302; ch —— 
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is “aggressive deceit"" against which the defend- 
ant is entitled to be relieved. And any conduct 
calculated to mislead, say, a purchaser with res- 
pect to some material fact, or to divert him from 
inspection. or enquiry, which would discover a 
defect known to the vendor, is equally fraudulent, 
and would entitle the former to resist specific 
performance of the contract of sale. Where 
therefore a money-lender, who had become noto- 
rious for harsh and oppressive dealing, attracted 
a borrower by advertising in an assumed name, 
the contract was held to be tainted by fraud.* 
Dealing with property as one's own is equivalent 
to a representation of ownership.’ 

Here must be noticed the cases where the 
representation may be said to be of a negative 
character, in as much as it arises out of silence 
preserved by a party.  *It is of the greatest im- 
portance," said Lord Romilly, **that it should be 
understood that the most perfect truth and the 
fullest disclosure should take place in all cases 
where the specihc performance of a contract is 
required, and that, if this fails, even without any 
intentional suppression, the court will grant relief 
to the man who has been thereby deceived, pro- 
vided he has acted reasonably and openly.’ 
But there is no universal duty to give information;* 
simple reticence does not amount to legal fraud, 
however it may be viewed by moralists.^ Mere 





—— 





'g Williams V. E P., 687 * Per Campbell, L.C., Walters 
citing Walters v. Morgan, tid F wf —— 718, — ch 


3 De G. F. & J, 718, 724, an i l 

Coaks v. Boswell, (1886] 11 A.C., aware of any case in which an 

232, 235-6. action of law has been maintained 
3 


Gordon v. Street, [1899] 2 against a person for an alleged 
Q.B., 641. deceit, charging merely his conceal- 
8 Potter v. T: 1 [1883] 59 ment of a material fact which he 
Wis, 1, 3 Keener was morally but not legally bound 
*'Bascomb v. Backwith, [1869] to disclose." Peek v. Gurney, 
8 Eq., 100, 2 Keener, of | [1873] 6 H.L., 390. 
Pollock, ZC a. äi . . 
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silence, therefore, as to facts likely to affect the 
willingness of a person to enter into a contract 
is not fraud, unless the circumstances of the 
case are such that, regard being had to them, 
it is the duty of the person keeping silence to 
speak, or unless his silence is, in. itself, equivalent 
to speech.* The obligation to speak is at the 
root of this proposition? Sir Edward Fry has 
carefully analysed the cases where this obligation 
has been held to arise and he has grouped them 
in six classes 

(1) “ Where the parties to a contract stand 
in some pre-existing relationship to one another 
of a fiduciary character, they can only deal after 
the most full disclosure."* Therefore where A 
sells by auction a horse to Æ his daughter who 
has just come of age, the relation between the 
parties is such as to make it A’s duty to tell B 
if the horse is unsound.* The relations of trustee 
and beneficiary, guardian and ward, solicitor and 
client, partner and , partner, principal and agent, 
are all of fiduciary character. But the fiduciary 
relation need not necessarily be pre-existent and 
independent of the transaction in question. 
Where the seller, e.g., sees that the buyer is trust- 
ing him, and must trust him, and is being 
deceived by falsehoods which he has himself set 
afloat, and that if he does not remove the decep- 
tion he or those whom he represents (say, his 
principal, if he is an agent) can make a profit 
out of it, the seller is under a duty of disclosure 





and cannot innocently be silent.° The tran- 


! 1.C.A., s. 17, expln. ; 1 Sto 
Eg.,s.207 ; 2 Pcmeroy, £7. C 
s. 90I ; 1 Bigelow, Fraud, 597- Cf. 
Joy F Srinath, [1904] 1 C, L, 
J., 

` "ct. per Chitty, J, Turner v. 
Green, [1895] 2 Ch, 205, 1 Ames, 
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saction in its essential nature may not be fidu- 
ciary, buta trust may be expressly reposed or 
necessarily implied from the circumstances of the 
case. In such a case there will be a duty of 
disclosure on the part of the person trusted.' 
vanne (ii) “ Sometimes the obligation to disclose 
ent wrong. . 
may even arise from an antecedent wrong done 
by the one party to the other."^ A good illus- 
tration of this is afforded by the case of Fother- 
gill v. Phillips? The object of the bill was to 
compel the specific performance of an agreement 
by the Phillipses to convey a farm to the 
Tredegar Iron Co. Atthe time the agreement was 
made this colliery company had, unknown to the 
i defendants, trespassed upon their farm below the 
surface and taken out upwards of 2000 tons of 
coal. The propssal of the company therefore 
to purchase involved a buying-up of rights which 
the owners had acquired against it, and of which 
the owners were not aware. Lord Chancellor 
Hatherley, in sustaining a decree dismissing the 
bill, remarked, “ If a man knows that he has 
committed a trespass of avery serious character 
upon his neighbour's property, and finding it con 
venient to screen himself from the consequences, 
makes a proposal for the purchase of that pro- 
perty, he certainly ought to communicate to the 
person with whom he is dealing the exact state 
of the circumstances of the case" 
(ii) Uber- (ii) Where contracts are wberrime fidei, they, 
rime fidei- ^ by their very nature require a full disclosure of 
all material facts by one contracting party to 
another5 Such are contracts of insurance or 





! 2 Pomeroy, Eg. J., $.902, v. Cope, [1858] 25 Beav., 140. 
where cases are collected ; 9 Ge : de. Ap. 779. 

Brownlie v. Campbell, [1880] 
, S. 707, p. 308. § A. C. 954. See Pollock, Com. 
iz] 6 (Ch. Ape 77a, $ H WO. 656, S 99; Tob v. Law 
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for the formation of a partnership. So as be- 
tween a company and its would-be share-holders 
an obligation to disclosure of all material circum- 
stances has been held to arise,‘ and in the case 
already quoted from, the Lord Chancellor said, 
“This court requires the utmost good faith be- 
tween buyer and seller, and will not specifically 
enforce a contract which is not entirely according 
to good Tab" <A trade usage may again im- 
pose a duty to disclose particular defects in goods 
sold or the like. In such a case the omission to 
mention a defect may be tantamount to an asser- 
tion that it does not exist? But it is doubtful if 
the rule can be generally affirmed in respect of 
every contract for the sale of a chattel having a 
latent defect. Sir Edward Fry seems to favour 
this view, but the authority which he cites* does 
not go the whole length. That was a case 
where a gun which had been manufactured to 
order turned out defective, and the maker used 
a contrivance to conceal the defect. Now the 
maker may be under a duty to disclose latent 
defects known to him when he has made an 
article to order. There is an implied warranty 





! Central Ry. Co. of Venezuela v. man, 416, n. 1. The vendor is 


Kisch, [1867] 2 H.L., 99. bound to inform the purchaser of 
? Fothergill v. Phillips, supra. all the incidents to wh the pro- 

Per S , J, “It is equally pro- ty is subject in langua 

motive of sound morals, fair deal- igible to common 


ing, and public justice and icy, ing ; Sheard v. Venadles, 
chet a vendor should distinctly LJ Ch, gaz Cf. Go Kr 
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in such a Case that the article, when made, shall 
be reasonably fit for the purpose for which 
it is ordinarily used or has been specially 
ordered." But no warranty of quality is neces- 
sarily implied by a mere sale, and in the view of 
the common law courts in England nothing seems 
to have turned upon the fact thata defect of 
quality not discoverable by inspection was or was 
not known to the seller.” 


€— Lord St. Leonards observed with reference 
— to a case where the seller knew of the defect. 


and did not disclose it, although he also knew 
that the purchaser could not by any atten- 
tion whatever possibly discover it,—" In such 
a case no artifice need be resorted to by the seller 
to conceal the defect from the purchaser, and yet 
the man who sells sucha subject with all its 
faults’ without disclosing the concealed one, 
seems only, in a moral view, on a level with him 
who, making a similar sale of a subject where a 
defect might by diligence be discovered, resorts 
to artifice to prevent the purchaser from comin 

to the knowledge of it. The question is not o 
more or less of turpitude, but whether in either 
case a fraud has not been committed. The rule 


CR is not that the seller may use his skill to conceal, 

7 and that the ser is to use his to discover 
ae Soe the defects. distinction, therefore, is a thin 
— NR one between a man who has plastered over a rent 


in the main wall and papered it over, and then 
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sells, subject to all faults, knowing that the - 
chaser can not discover this fatal one, whi 
he does not point out, and a man who, i 
that the dehet is thus concealed sells the estate 
with all its faults without disclosing this, which he 
knows cannot be discovered ; in either case the 
purchaser is deceived. In the first case, no 
doubt, the seller by his act hides the defect, but 
there is no positive fraud in hiding the defect ; 
fraud is committed, or at least 

when the seller by his silence induces the 
chaser to buy without the means of know 

Now im this respect the sellers in the two cases 
are upon a par. for each is aware that the defect 
is hid, and each is silent. Can it, in point of 
honesty, matter that the one covered the defect, 
and that the other only knew that it had been 


covered A 
, 





Some equity judges have a 
gested the rule that a latent defect quality 
which va not discoverable by any inspection or 
imquiry that a prudent purchaser might reasonably 
be expected to make, and is known to and not 
disclosed by the vendor, is a ground for 
fefusing to grant specific at the 
vendor's swt. Where the means of information 
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its broad form. The question was much dis- 
cussed by Chitty, J., in the case of Turner 
v. Green. "The application there was to enforce 
the terms of an agreement to compromise an 
action which the defendant pleaded was not bind- 
ing upon him on the ground of the suppression 
of a material fact. It appears that at the time 
when this compromise was entered into and 
signed by the defendant he was not aware that 
certain preliminary proceedings in the action had 
terminated in his favour, though that fact was 
known to the solicitor who was acting for the 
plaintiff. Chitty, J., held that as there had been 
no overreaching by the plaintiff's solicitor and no 
misleading conversation, it was a case of mere 
silence, where there was no duty to disclose, and 
there was not sufficient ground for refusing speci- 
fic performance. So in the later case of Green- 
halgh v. Brindley, specific performance was 
enforced at the suit of a vendor, who had sold a 
house with windows overlooking a stranger's 
land, but had deliberately omitted to mention 
that he only enjoyed access of light by the 
stranger's license under a deed. As the land 
was not the vendor's own, there could be no 
implied warranty regarding the access of light. 
Mr. Cyprian Williams accordingly suggests that 
the rule is properly subject to the qualification 
that the defect must be such as will materially 
interfere with the enjoyment promised by the 
contract or the vendor's representation, or the 
concealment must be fraudulent. But I con- 
ceive that the drafters of the Indian Specific 


! [18 2 Ch., 205, 1 Ames, 364. Saker v. Cartwright, 1861] ro 
Aere — Cu N 5 re — 
*[190;:] 2 Ch. 324. Costs, held that a promise to marry a 
, were refused to the suc- woman, whose unchastity was not 
cessful plaintiff in this case. ` = disclosed, might be avoided. 
* 2 Williams, V. & P,683. In | 
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Relief Act were of one mind with Lord St. Leon- 
ards upon this question. The words of section 
28—‘‘specific performance of a contract cannot 
be enforced against a party (4) if his assent was 
obtained by the misrepresentation (whether wilful 
or innocent), concealment, circumvention or 
unfair practices, of any party to whom perfor- 
mance would become due under the contract, or 
by any promise of such party which has not been 
substantially fulfilled’ —are surely wide enough 
to cover the case put by Lord St. Leonards. 
Section 55 of the Transfer of Property Act, 
in formulating the duty of the vendor of im- 
moveable property to disclose all material 
defects, does not make any reservation in favour 
of latent defects known to the vendor. Besides 
it must be borne in mind that specific per- 
formance is a discretionary relief and may be 
refused upon equitable grounds of hardship or 
unfairness,‘ of which more anon. 

(iv) The obligation to disclose may arise from 
the course of the negotiation itself? Lord Black- 
burn said, ‘‘Whena statement or representation 
has been made in the dona fide belief that it is 
true, and the party who has made it afterwards 
comes to find out that it is untrue and discovers 
what he should have said, he can no longer 
honestly keep up that silence on the subject after 
that has come to his knowledge, thereby allowing 
the other party to go on, and still more inducing 
him to go on, upon a statement which was honest- 
ly made at the time when it was made, but which 
he has not now retracted when he has become 
aware that it can be no longer honestly persevered 


in. That would be fraud too, I should say, as at 





3 Cf. S.R.A, s. 22; Ellard e 241, 1 Ames, 363. 
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present advised And I go on further still to 
say, what is perhaps not quite so clear, but cer- 
tainly it is my opinion, where there is a duty or 
obligation to speak, and a man in breach of that 
duty or obligation holds his tongue and does not 
speak, and does not say the thing he was bound 
to say, if that was done with the intention of 
inducing the other party to act upon the belief 
that the reason why he did not speak was be- 
cause he had nothing to say, I should be inclined 
myself to hold that that was fraud also.’’ 

It is important to note here that the old adage 
applies, vzs., that half the truth is a lie? Silence, 
therefore, is equivalent to misrepresentation if the 
withholding of that which is not stated makes that 
which is stated absolutely false* Suppressto 
vert may thus amount to suggestio falst. A 
man may be under no duty to speak, but if he 
does speak, he must speak out and tell the whole 
truth. Fora partial statement may be literally 
true but, unless supplemented, may be substan- 
tially untrue.’ Where, e.g., an intending lender 
described a transaction to proposed sureties, 
the latter might understand the description as 
a representation that there was nothing in the 
transaction out of the ordinary.^ One party 
cannot be permitted to let the other party pro- 
ceed on an erroneous belief to which his acts 
have contributed? Where, therefore, B says to 


Half the 
truth is a lie. 
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A, who has a horse to sell, “ If you do not deny 
it, I shall assume that the horse is sound,’ and 
A says nothing, A’s silence is equivalent to 
speech.’ 

So while each party must take care not to 
say or do anything tending to impose upon the 
other; neither party is bound to remove mistakes 
to which he has not contributed. A vendor of 
immoveable property, for instance, may be aware 
that the purchaser has got certain mistaken im- 
pressions about the quality of the property, but 
he is not bound to disclose his mind. And it 
does not alter the case that the purchaser be- 
lieves that the vendor is warranting the quality 
of the thing sold. But if the vendor knows that 
the purchaser is labouring under this latter belief 
and yet takes no steps to remove it, but agrees 
to the contract without the intention of warrant- 
ing according to the purchasers expectation, 
the vendor's conduct is fraudulent and vitiates 
the contract" The same observation applies to 
a case where a party unconditionally accepts an 
offer, knowing there is a mistake in its terms, 
with the intention of taking advantage of the 
mistake.’ 

(v) An obligation to disclose may be subse- 
quent to the contract and may arise out of it.® 
E.g. a vendor of immoveable property is bound 
honestly to disclose his title. But non-perfor- 
mance of such a duty does not affect the forma- 
tion of the contract. 


! LC.A., s. 17, ill. Ç 





ch Cf. An- [1860] 7 H. L.C., 806, e 
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[ should, however, here point out that even 
prior to the formation of the contract a vendor 
in England is bound to disclose a latent defect 
in the title to, as distinguished from one in the 
quality of, the subject-matter of the sale. The 
vendor's title is a matter which is exclusively 
within his own knowledge, and he is bound to 
state it fairly. His suppression of a fact material 
to the title may, according to the degree in which 
it affects the title, be a ground for resisting the 
specific performance of the contract or for avoid- 
ing it altogether. Where there are unusual cove- 
nants in a lease, for instance, it 1s essential for 
the purchaser to know them, and the seller 
cannot maintain silence as to their existence.’ 
This matter, however, is the subject-matter of 
legislation in India, and this brings us to class. 

(vi) Where the obligation to disclose arises 
from statute? Section 55 of the Indian Trans- 
fer of Property Act* requires a seller of immove- 
able property to disclose to the buyer “any 
material defect in the property which the buyer 
could not with ordinary care discover," and the 
buyer to disclose to the seller * any fact as to the 
nature or extent of the sellers interest in the 
property of which the buyer is aware, but of 
which he has reason to believe that the seller 
is not aware, and which materially increases the 
value of such interest." Omission to make such 
disclosures is declared to be “ fraudulent.''* 





' Edwards v. Wickwar, [1866] 1 referred to. 
Eq. 68; Re Haedicke E Lipski's * Act IVof 1882. Cf. I. C. A, 
Contract, Lat 2 Ch., 666; Car- 5. rog. 
lish v. Salt, [1906] 1 Ch., 335; 2 * T. P. A, s. 55. This, "ggf 
Williams, V. & P., 685 n. with s. 53, is an instance of “ acts 
* Brewer v. Brown, [1884] 28 and omissicns specially declared to 
Ch. D, 309. be fraudulent” within the meaning 
3 Fry, s. 712, pp. 310-1, where of I.C. A, s. 17 (s). Cf. also 
the English Companies Acts of Indian Insolvent Debtors Act (18 


1867 (s.38) and 1900 (s 10)are & 12 Vict, o 21) = $9, SA 
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Where there is no duty to speak, silence is 
both innocent and safe." Except under excep- 
tional circumstances, it is the right of every man 
to keep his business to himself. In all ordinary 
transactions of sale, the maxim Caveat emptor’ 
applies.’ “Itis the general policy of the law,” 
says W. W, Story, " in order to induce vigilance 
and caution and thereby to prevent those oppor- 
tunities of deceit which lead to litigation, to 
throw upon every man the responsibilities of his 
own contracts and to burden him with the conse- 
quences of his careless mistakes: Where 4 and 
B being traders, enter upon a contract, and 4 
has private information of a change in prices 
which would affect Z's willingness to proceed 
with the contract, A is not bound to inform 2,5 
even, it seems, though B expressly asks for in- 
formation.’ The purchaser should inspect and 
make his own enquiries, and he cannot be re- 
lieved against patent defects. ^ The vendor is 
also expected to know all that is material about 
his own property.” It has consequently been 
held that mere silence on the purchaser's part 
as to some fact known to him alone and en- 
hancing the value of the property sold (es. the 
existence of valuable minerals) is no r to 
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specific performance. But the maxim is, A/iud 
est celare, aliud facere? “ A nod, or a wink, or 
a shake of the head, or a smile from the pur- 
chaser, intended to induce the vendor to believe 
the existence of a non-existing fact, which might 
influence the price of the subject to be sold, is 
a fraud at law. Soa /ortrorz, would a contrivance 
on the part of the purchaser, better informed 
than the vendor of the real value of the subject 
to be sold, to hurry the vendor into an agreement 
without giving him the opportunity of being fully 
informed of its real value, or time to deliberate 
and take advice respecting the conditions of the 
bargain." There are many duties that belong to 
the class of imperfect obligations which are 
binding in conscience, but which human laws do 
not, and cannot, undertake directly to enforce. 
It by no means follows, however, that when the 
aid of a court of equity is sought to carry into 
execution such a contract the principles of ethics 
wil not have a more extensive sway.* It re- 
quires less strength of case on the side of the 
defendant to resist an action for specific perfor- 
mance than it does upon the part of the plaintiff 
to enforce it. 5 We shall therefore find that a 
purchase made with a reservation of superior 
knowledge,— where in fact, the purchaser took an 
undue advantage of his position and knowledge,‘ 

—has been not unoften deemed to be of too 


| Fox v. Mackreth, [1288-91] 55. 6r. 

Bro. Ch., 400, 420, 2 Wh & T. , Per Lord Campbell, Walters v. 
709: Palss v. Morgan, [1861] 3 Morgan, [1861] 3 De G.F. & J, 
De G F.&]., 718, 723; Doman v. 724. Cf. Swimm v. Bush, 23 Mich., 
Nokes, [1855] 22 Beav, 402, 3 99; Waterman, 412. 


Keener, 568; Coaks v. Boswell, * Kerr, Fraud, aSr. Cf. Bask- 
— — C., 232, 235-6, 3  omb v. Beckwith, [869] 8 Eq. 
>» S97; Percival wv. Wright, 100. 

(1992 3 2 Ch. — * Woollwms w. Horsley, [1892] 
Pomeroy, e m P. 93. Ky, 582, 3 Keener, 927. 
——— Harvey pees Redes 1821] vu * Byars v. Stubbs, Biet, 85 — 
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sharp a character to be aided and forwarded in 
its execution by the powers of the Court of 
Chancery.’ 

The representation must, thirdly, be of some 
matertal fact, which has a relation to the pro- 
posed contract. “A man may with impunity,” 
said North, J., “tell a lie in gross in the course 
of negotiations for a contract. But he cannot, 
in my opinion, tell a lie appurtenant. That is to 
say, if he tells a lie relating to any part of the 
contract or its subject-matter, which induces 
another person to contract to deal with his pro- 
perty in a way which he would not do if he knew 
the truth, the man who tells the lie cannot en- 
force the contract." But a fact will be deemed 
material if it relates to the contract and if it 
actually does induce the party, to whom the 
statement asserting it is made, to enter into the 
proposed contract? And if a person takes pains 
to falsify or conceal a fact, the inference is legi- 
timate that he considers the fact material and its 
falsification or concealment important for securing 
the other party's consent.* 

Fourthly, the representation must be made 
by a party to the contract or his agent. “If a 
third person, by representing to 4 that it will be 
highly for his benefit, and by false representa- 
tions induces him to enter into a contract with 
B, but B makes no false representation, and 
is neither party or’ privy to any such then the 
contract is valid, and stands good in this court.’ 
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If an agent makes a statement within the 
scope of his general authority, it binds the 


principal, even if the particular statement in 
question was not expressly authorised and might 
have been made fraudulently.” And it is within 
the scope of the general authority of an agent 
for sale to make statements to the would-be pur- 
chasers as to the quality and value of his prin- 
cipal's property.” It may be a question whether 
a court of equity will decree specific performance 
of a contract brought about bv the fraudulent 
act of a mere stranger, though the plaintiff was 
neither party nor privy to the fraud.* There is 
high authority in equity for the proposition that 
innocent parties cannot derive benefits from the 
fraud of others,* and this rule will probably not 
be displaced unless a higher equity in the shape 
of purchase for value or part performance inter- 
venes But it has been held that an agreement, 
fair as between the parties, is not invalid merely 
because it may bave been concocted and brought 
about by a third person with the fraudulent inten- 





tion of benefiting himself. 


Fifthly, the 


induced the other to enter into 
that contract is liable, in an action, 
to make good to the person he has 
misled the damage he has sustain- 
ed by acting on the representation 
made to him." 

SL. C. A, s. 238. Moncrieff, 
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sqq. “It is contrary to natural 
justice to permit a person to retain 
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them," Waterman, 419. ars 
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knowing it to be false or without belief in its 
truth. <A deliberate lie is fraudulent, and so isa 
statement made recklessly, not caring to ascer- 
tain whether it is true or false. *' If persons take 
upon themselves,” said Lord Cairns, “ to make 
assertions as to which they are ignorant whether 
they are true or untrue, they must ina civil point 
of view be held as responsible as if they had 
asserted that which they knew to be untrue.’” 
So Maule, J., remarked, “I conceive that if a 
man, having no knowledge whatever on the sub- 
ject, takes upon himself to represent a certain 
state of facts to exist, he does so at his peril: 
and if it be done either with a view to secure 
some benefit to himself, or to deceive a third 
person, he is in law guilty of a fraud, for he takes 
upon himself to warrant his own belief of the 
truth of that which he so asserts."^ A person 
who seeks the enforcement of his contract, ought 
not only not to know that his statements with 
reference to the subject-matter of it are false, but 
he ought to know that they are true» Where a 
plaintiff makes a distinct representation of fact 
not believing it to be false, but without seeking 
the further information which is within his reach 
and which goes to show that the statement is not 
true, a court of equity will not aid him to enforce 
performance of a contract entered into upon faith 
of such representation.* 





! Reese River Silver Mining Co. actual fraud by misrepresentation 
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Sixthly, the representation must be made as 
a part of the transaction ending in the formation 
of the contract.' In other words, the represen- 
tation must be made to the other party with a 
view to his acting upon it,? it must be definable as 
dans locum contractur? The sole office of a 
prospectus, eg., is to invite the public to take 
shares in the company in the first instance. 
Persons who subsequently become purchasers of 
shares in the market cannot rely upon statements 
made in such prospectus.* A false statement 
may have been made toa person ona former 
occasion and in the course of a different transac- 
tion, but such statement cannot be held to vitiate 
a later and separate contract, unless this can be 
treated as part of a series with the previous tran- 
saction.5 Where the party to whom the represen- 
tation was made has assigned the contract, the 
assignee, not having acted on the faith and credit 
of the original representation, cannot plead it in 
answer to a suit for enforcement of the contract.^ 
Fraud makes a contract only voidable, and not 
void, the right to a remedy against it is therefore 
personal.’ 

Seventhly, the representation must have in- 
duced the contract as its proximate and necessary, 





1 2 Williams, V. & P., 738. 372. 1 Street, Zegal Liability, 397. 
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and not the remote or indirect, cause." As Lord 
Brougham explained : “ General fraudulent con- 
duct signifies nothing; general dishonesty of 
purpose signifies nothing; attempts to overreach 
go for nothing ; an intention and design to de- 
ceive may go for nothing ; unless all this dis- 
honesty of purpose, all this fraud, all this inten- 
tion and design, can be connected with the parti- 
cular transaction, and not only connected with 
the particular transaction, but must be made to 
be the very ground upon which this transaction 
took place, and must have given rise to this con- 
tract." “Itis essential" (to quote Pomeroy) 
"that the party addressed should trust the 
representation, and be so thoroughly induced by 
it that, judging from the ordinary experience 
of mankind, in the absence of it he would 
not, in all reasonable probability, have entered 
into the contract or other transaction." A 
fraud or misrepresentation which did not cause 
the consent to a contract of the party on 
whom such fraud was practised, or to whom such 
misrepresentation was made, does not render a 
contract voidable.* The party must be deceived 
by the practiser of fraud, Where therefore 4 
by a misrepresentation, leads Æ erroneously to 
believe that 5oo maunds of indigo are made 
annually at A's factory, but B examines the ac- 
counts of the factory, which show that only 400 
maunds of indigo have been made, and then buys 
the factory, the contract is not voidable on ac- 
count of A’s misrepresentation.* d 
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The law was very well put in the case of 
Clapham v. Shilltto by Lord Langdale. The 
Master of the Rolls said, ‘‘Cases have frequently 
occurred in which upon entering into contracts 
misrepresentations made by one party have not 
been, in any degree, relied on by the other party. 
If the party to whom the representations were 
made himself resorted to the proper means of 
verification, before he entered into the contract, 
it may appear that he relied upon the result of 
his own investigation and inquiry, and not upon 
the representations made to him by the other 
party : or if the means of investigation and veri- 
fication be at hand, and the attention of the party 
receiving the representations be drawn to them, the 
circumstances of the case may be such as to make 
itincumbent on a court of justice to impute to 
him a knowledge of the result, which, upon due 
inquiry, he ought to have obtained, and thus the 
notion of reliance on the representations made to 
him may be excluded? Again, when we are en- 
deavouring to ascertain what reliance was placed 
on representations, we must consider them with 
reference to the subject-matter, and the relative 
knowledge of the parties. If the subject is capa- 
ble of being accurately known, and one party is, 
or is supposed to be, possessed of accurate know- 
ledge, and the other is entirely ignorant, and a 
contract is entered into after representations 
made by the party who knows, or is supposed to 
know, without any means of verification being 
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resorted to by the other, it may well enough be 
presumed that the ignorant man relied on the 
statements made to him by him who was sup- 
posed to be better informed: but if the subject 
is in its nature uncertain,—if all that is known 
about it is matter of inference from something 
else, and if the parties making and receiving re- 
presentations on the subject have equal know- 
ledge, and means of acquiring knowledge, and 
equal skill, it is not easy to presume, that repre- 
sentations made by one would have much or 
any influence upon the other." 

The ratio consequently of those English cases, 
where it has been held that the mere presence of 
the means of detecting the mis-statement does 
not prevent the deceived person from relying 
upon it,' is easily intelligible. A minute examina- 
tion may have enabled him to make the dis- 
covery, but the other party having taken upon 
himself to make a representation, he is not driven 
to the examination? ‘‘ When once it is estab- 
lished,” observed Lord Chelmsford, “that there 
has been any fraudulent misrepresentation or 
wilful concealment by whicha person has been 
induced to enter into a contract, it is no answer 
to his claim to be relieved from it to tell him that 
he might have known the truth by proper enquiry. 
He has a right to retort upon the objector, you 
at least, who have stated what is untrue, or have 
concealed the truth for the purpose of drawing 
me into a contract, cannot accuse me of want of 
caution because I relied implicitly upon your fair- 
ness and honesty." In fact, the proposition 
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that “no man can complain that another has too 
implicitly relied on the truth of what he has 
himself stated," is elementary and entirely 
just. The Indian legislature, however, seems 
to have deliberately departed from this rule? 
The exception to section 19 of the Contract 
LCA s1% Act provides, "If such consent was caused by 
- misrepresentation or silence, fraudulent within 
the meaning of section 17, the contract, neverthe- 
less is not voidable, if the party whose consent 
was so caused, had the means of discovering the 
truth with ordinary diligence." But it is appre- 
hended that this provision is not to be literally 
interpreted. Where a vendor, in selling a house 
for immediate occupation, misrepresented the 
interest of a tenant who held it under a lease, 
the Madras court held that the purchaser was 
entitled to rescind the contract, though he might 
have ascertained the nature of the tenant's 
interest by independent enquiry, if he had so 
chosen. The vital question in each case is, did 
the party receiving the representation rely upon it, 
in concluding the agreement, or did he rely upon 
his own knowledge.* It is not the mere oppor- 
tunity to examine, as an American judge has 
remarked, which relieves the other party from 
the duty to disclose; for although the oppor- 
tunity exist, yet if the purchaser is led to repose 
confidence in the vendor, and does not examine 
for himself, the duty to disclose defects is equally. 
obligatory, and the vendor will be held bound 
for all statements and all undue concealments.5 
The doctrine of constructive notice does not  - 
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apply where a representation of fact has been made,* 
and the right of the party receiving the representa- 
tion to rely upon it cannot be taken away or 
interfered with by inference or implication.’ 
It should be further remembered that where one 
contracting party has intentionally misled the 
other, by describing his rights as being different 
from what he knew them really to be, it is no 
answer to the charge of imputed fraud to say 
that the party alleged to be guilty of it recom- 
mended the other to take advice, or even put into 
his hands the means of discovering the truth.? 

It may be here explained that "ordinary “Ordina 
diligence" may be taken to mean “such diligence "sence. 
as a prudent man would consider appropriate 
to the matter, having regard. to the importance 
of the transaction in itself and of the representa- 
tion in question as affecting its result." Where, 
€. g., rice was stored up at a place to which a 
purchaser had an easy access, it was held that 
he could have discovered its quality by the use 
of “ordinary diligence."5* Where, on the other 
hand, the validity of a bill drawn by the secretary, 
treasurer and agent of a company could not be 
determined’ except by persons trained in the law 
and after a careful examination. of legal authori- 
ties, Sargent, J., held that the exception to s 
section 19 was not applicable.* ue 0 
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expressions.’ Where, e. g., at an auction-sale 
of an advowson the printed particulars stated, 
"a voidance of this preferment is likely to occur 
soon," and the auctioneer explained “that the 
living would be void on the death of a person 
aged eighty-two," Grant, M.R., held that the 
representation was so vague and indefinite that 
its only effect ought to have been to put the 
defendant upon making enquiries respecting the 
circumstances under which the alleged voidance 
was likely to take place, previous to his becoming 
the purchaser.” “The law does not go the roman- 
tic length," said Chancellor Kent, "of giving indem- 
nity against the consequences of ignorance or 
folly or a careless indifference to the ordinary and 
accessible means of information.” Ifthere are 
circumstances in the case which demand further 
investigation, and the vendor affords every facility 
for this, the purchaser is bound to make such in- 
vestigation.* 
€ Where, however, the statement is ambiguous, 
tions, the party who complains of having been misled 
must satisfy the Court that he understood and 
acted on it in the sense in which it is false.: But 
if a vendor chooses to indulge in equivocation, 
the purchaser is not bound to take upon himself 
the peril of ascertaining the true meaning of the 
Statement. 
The question whether the promise was induced 
by the representation to enter into the centract 
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is one of fact, though if the representation was 
material and of a kind likely to be influential on 
the mind, very slight evidence may induce the 
court to hold that it did operate upon the pro- 
misee's mind.' It is not, however, necessary that 
the false representations should have been the 
sole, or even the predominant, motive; it is 
enough that they had material influence upon the 
plaintiff, although combined with other motives.’ 
' When a falsehood is proved, the court does not 
require positive evidence that it was successful ;* 
it rather presumes that assent would not have 
been given if the facts had been known.* Those 
who have made false statements cannot ask the 
court to speculate on the exact share they may 
have had in inducing the transaction ; or on 
what might have been the result if there had ‘ 
been a full communication of the truth ;* it is 
enough that an untrue statement has been made 
which was likely to induce the party to enter into 3 
the contract, and that he has done so.” * X 
The last element necessary to prove to make (4) Represen- 
out a case of deceit is that the person to whom false to con- 
the representation was made must not have known  tractee's 
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relief will not be barred unless the plaintiff shows 
"very clearly that the purchaser knew that 
to be untrue which was represented to him as 
true ; for no man can be heard tosay that he 
is to be assumed not to have spoken the 
truth."'' 

I have now enumerated the several elements 
of fraud. Fraud, as I have said, is infinite, and 
equity judges have never attempted to define 
it. They take into account all the circum- 
stances of the case—not only the act and intention 
of the party, but the circumstances under which 
the act was done; the position of the party who 
is said to be imposed upon; his being z5ops 
consilii ; his being in a state of bodily, and there- 
fore mental, weakness, and so on" In olden days 
constructive fraud was distinguished from actual 
fraud, and Lord Hardwicke remarked, “the court 
very wisely hath never laid down any general rule 
beyond which it will not go, lest other means for 
avoiding the equity of the court would be found 
out." The same eminent judge, in another 
celebrated judgment, divided fraud in matters 
of contract into four heads, vzs. (1) actual fraud 
arising from facts and circumstances of imposi- 
tion ; (2) fraud arising from the intrinsic nature and 
subject of the bargain; (3) fraud presumed 
from the circumstances of the bargain; and (4) 
fraud inferred from the circumstances, and affect- 
img some third person not a party to the transac- 
tion. I am dealing with the subject here only 
incidentally as a defence to an action for specific 
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performance, so Í will content myself with refer- 
ring to one or two special cases. 
One special case of fraud I will refer to is the Puffing at 
employment of'a puffer at auctions. In England *'"*"9»* 
a distinction used to be drawn between a sale 
subject to a reserve and a sale without reserve, 
and equity courts used to justify the employment 
of one puffer to prevent a sale at an undervalue." 
The Indian law, however, following the common 
law doctrine, declares, “If at a sale by auction 
the seller makes use of pretended biddings to 
raise the price, the sale is voidable at the option 
of the buyer. All puffing at auctions may 
therefore be deemed to be fraudulent So if a 
person prevents another from bidding, in order to 
obtain the property at an undervalue, his action 
is fraudulent as against the seller. But as we 
have zeen." a combination of buyers at an auction 
sale is not necessarily fraudulent. It is the end 
to be accomplished which will determine the 
character of the combination. If it be to depress 
the price of the property by artifice, the pur- 
chase is unenforceable. But if it be to obtain the 
means of payment by contribution, or to divide ; 
the property for the accommodation of the pur- — 
chasers, it will be valid.* 
Where fraud is established it is useless to — 
insist that the proceedings were all conducted — 
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most atrocious frauds,” said the Supreme Court 
of the United States, “are committed in that — 
way. Indeed the greater the fraud intended, the 
more particular the parties to it often are to pro- 
ceed according to the strictest forms of law." 
Misrepresan- The distinction. between fraud and  mis- 
representation as known to Indian law is to be 
found in the intent with which a statement is 
made. Misrepresentation may be innocent, where- 
as the specific mark of fraud is the presence of a 
dishonest intention on the part of him by — 
the representation is made, or of recklessness 
equivalent to dishonesty. The definition con- 
tamed in section 18 of the Contract Act,? which 
has been substantially borrowed from Mr. Dudley. 
Field's Draft Civil Code for New York, will not 
help us very much in understanding the nature of 
the object defined, and it has been very properly 
criticised.* 
—— bur For our present purposes it will be sufficient 
— to state in the words of Prof. Harriman, "a false 
* representation by one party in regard to a 
material fact made for the purpose of inducing 
the other party to enter into a contract, and 
— — the latter to enter into the 
—— renders the contract voidable."5 The 
-fact that the representation has been made 
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innocently does not make any difference. Plumer, 
V. C., observed that whether the misrepresenta- 
tion be wilful or not, or of a fact latent or patent, 
such representation may be used to resist a 
specific performance, unless the purchaser 
really knew how the fact was." In fact the law 
looks rather at the relations of the statement to- 
wards the real facts and the results which natur- 
ally flow from it, than at the mental condition, 
temper and feelings of the person who makes it.* 
The gist of the enquiry is, not whether the party 
making the statement knew it to be false, but 
whether the assertion uttered as true was 
believed by the party to whom it was made to 
be true, and, if false, deceived him to his injury 
“The point upon which the defence turns," 
Pomeroy points out, “is the /act of the other 
party having been misled by a representation 
calculated to mislead him, and not the existence 
of a design to thus mislead."* The conse- . 
quences of an innocent misrepresentation, if 
there can be such a thing, said Gibson, C. J., 
must fall on him who was the author of it, on 
the principle that the acts of evén an innocent 
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and he cannot press his advantage any longer 
without being guilty of fraud. Innocent’ misre- 
presentation, like fraud, therefore creates a 
personal bar" and, if of a material fact, specific 
performance of the whole contract is refused. 
Otherwise if the contract could be altered pro 
fanto and executed, encouragement would be 
offered to fraud. The party, if not found out, 
would gain his object; and if detected, would 
have the benefit of the contract, in the same 
manner as if he had practised no deception.* 
The principle on which performance of an 
agreement ts compelled requires that it must 
be clear of the imputation of any deception. 
The conduct of the person seeking it must be 
free from all blame: misrepresentation even as 
to a small part only, prevents him from applying 
to a court of equity for relief: There he must 
come with clean hands; he must, to entitle him 
to relief, be lable to no imputation in the 
transaction” Even a representation of intention 
as to future acts, if not made good, may be a 
ground for refusing specific performance, where 
the contract is shown to have been entered into 
upon faith of such representation.” Where, 
however, the misrepresentation is innocent and 
relates to a part of the contract which is divisible 
or, being small, admits of compensation in 
money, there is no reason why there should not 
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be partial enforcement upon principles explained 
in a previous lecture.’ 
It does not seem to be necessary that the 
misrepresentation should be productive of da- 
mage. It has been said that fraud without 
injury does not entitle a party to relief, either 
at law orin equity, “for courts of equity do not, 
any more than courts of law, sit for the purpose 
of enforcing moral obligations, or correcting 
unconscientious acts, which are followed by no 
loss or damage. No doubt no misrepresenta- 
tion matters which is not material; its falsity 
should render it unconscientious in the person 
making it to enforce the agreement or other 
transaction which it has caused? But the doc- 
trine that damage must be shown has been 
repudiated in suits for specific performance. 
"If the  misrepresentation was intentional," 
said Hayne, C., “and for the purpose of deceiv- 
ing the vendor, and he relied upon it, and 
was deceived by it, and would not have entered 
into the contract but for the fact that he was 
so deceived, then we think a court of equity 
will not enforce the contract, whether it be 
accompanied by damage or not.”* And in any 
case it appears injury to third persons will 
suffice. The same principle apparently will 
hold good in the case of an innocent misrepre- 
sentation. Indeed the very fact that this misrepre- 
sentation was so far operative as to lead the 
other party to enter into a contract shows that 
detriment or injury resulted from it.* 
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Where an act will be a fraud upon the public 
it may be added a court of equity will not permit 
it. The defendant agreed to edit a guide book 
for the plaintiff, who was to publish it witha 
title page showing the name of a third person 
(a well known editor of such books) as the 
editor; the court held that the title page was 
calculated to deceive the public and refused 
specific performance to the plaintiff.’ 

| have already referred to section 28 of the 
Specific Relief Act. That section provides for 
the refusal of a decree for specific performance 
ona ground purely personal to the defendant. 
The defendant is entitled to show that his assent 
to an otherwise proper contract was improperly 
obtained by conduct extraneous to the contract,’ 
and the defence goes to the whole contract. But 
other cases may arise where too there is no in- 
trinsic defect in the contract itself, but by reason 
of some defect in the conduct of the plaintiff in 
relation to that contract, a personal bar is created 
to his enforcing it as a whole... The defence here 
affects only a part of the contract and is satisfied 
by a variation thereof. *''It is quite competent 
for the defendant," it has been said, “to set up a 
variation from the written contract ; and it will 
depend on the particular circumstances of each 
case whether that is to defeat the plaintiff's title to 
have specific performance or whether the court 
will perform the contract, taking care that the 
subject-matter of this parol agreement is also 
carried into effect ; so that all parties may have 
the benefit of what they contracted,''* 
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Section 26 of the Specific Relief Act provides SR- A. s. 
for those cases where the plaintiff cannot obtain 
specific performance without submitting to the 
variation set up by the defendant. We are here 
concerned with only three of these cases, vzz. : 

(a) Where by fraud the contract of which per- 
formance is sought is in terms different from that 
which the defendant supposed it to be when he 
entered into it ;' 

(6) Where by fraud the defendant entered 
into the contract under a reasonable misapprehen- 
sion as to its. effect. as. between himself and the 
plaintiff ;* and | 

(c) Where the defendant, knowing the terms | 
of the contract and understanding its effect, has 2: 
entered into it relying upon some misrepresenta- 
tion by the plaintiff, or upon some stipulation on 
the plaintiff's part, which adds to the contract, 
but which he refuses to fulfil.’ 

These are all cases of enforceable contracts‘ Ara we 
which are in writing, but as to the specific terms = 
of which the parties are not agreed. The defect 
in the first two cases is to be found embodied in 
the document itself, but not so in the third. The 
distinction between the first two cases is that in br ZEN 
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one (clause a) the terms actually embodied in the 
document are different from those which had been 


agreed to by the defendant, (clause 4) 


the terms 


are literally those which were agreed upon, but in 


substance ard actual import 
In the first case it may be that 
was part of the agreement 
altered, or a new term has been 
document as ultimately drawn up.’ 
case the words actually 
ambiguous, but the defendant 
their use under a misconception 
circumstances of the case, 


unreasonable, 


the document 


they are different. 
some term which 
been omitted or 
imported into the 
In the second 
agreed to and used are 
having agreed to 
which under the 
cannot be considered 
cannot be taken to 


has 


represent the real agreement between the parties. 
Where therefore the terms of the agreement as 


put in writing are ambiguous, so that, 
they may reasonably 


one construction, 


adopting 
be sup- 


posed to have an effect which the defendant did 


not contemplate, the 


court, 
alone, may refuse to enforce it.’ 


upon that ground 


But mere sus- 


picion of the fraud is not a sufficient ground for 


relief.5 





® Upon proof of fraud in the 
omission of material stipulations 
in a written contract, a court of 
equity will admit parol evidence to 
establish the agreement as it was 
understood and concluded between 
the parties, and, after reforming 
the contract according to the truth 
will proceed to enforce it. The 
court will withhold the exercise of 
its power, unless the party seeking 
relief will do full justice to the 
other party according to the facts 
which are made to appear to the 
court. Dwight v. Pomeroy, 17 
Mass. 303. Cf. Nelson v. Wood, 
62 Alabama, 175. Where therefore 
the owner of land bounded on the 
Hudso 


n River, secretly intending 


to sell the lot 
ted, 
thathe was 
on the lot, or adjacent thereto, 
the wharf was not 
conveyance, 
paid the 
whole property, it was held 
was entitled to a decree for 
conveyance 
wall v. Hull, a Paige, Ch, 
Waterman, 445-7. 
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As to terms omitted it has to be further 
noted that where the party complaining has deli- 
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berately executed a written agreement, and there 
was no fraud or surprise, but the agreement as 
drawn up does not contain stipulations he had 
negotiated for, that is no ground for refusing 
specific relief. Where again the terms alleged 
to have been omitted were never actually agreed 
to and all that appears is that the defendant 
intended to propose them but did not, there is still 
less ground for not granting specific performance 
of the written contract.” 
In the case contemplated by clause (c), the ‘© 
terms of the contract in writing do not embody 
the whole agreement between the parties, and, 
but fora misrepresentation made or an under- 
taking given by the plaintiff, the defendant proves 
he would not have consented to have the trun- 
cated agreement reduced to the form of a docu- 
ment. The defendant was induced to enter into 
the contract by reason of this engagement on 
the part of the plaintiff ; the plaintiff must, there- 
fore, fulfil this engagement before he can have 
specific performance. In an American case it 
appeared that during the negotiation for a lease 
of a building it was verbally agreed between the 
parties that only the building in its then condition 
was to be embraced in the lease and that the 
lessor was to have the right to erect a second 
story for his own use. Ue 
The lease as written, however, did not say | . 
anything about this and the lessor signed it upon — | 
being assured that he would have the right 
agreed upon, and it would make no difference — 
whether the right was reserved in the le 
not. An action by the lessees to 
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second story, after it had been built was rejected 
and, upon a cross-complaint by the lessor, the - 
lease was reformed and judgment rendered for 
him.’ 
E Among variations made by parol, a distinction 
tions, . D 
is to be made between those which are co- 
temporaneous with the written agreement alleged 
to have been varied, and those which are 
subsequent thereto. Evidence will not be ad- 
mitted of a  co-temporaneous parol variation 
even as a defence to specific performance, 
but a subsequent variation may be proved, and 
the court, upon satisfactory proof being given, 
may put the defendant to his election and decree ` 
specific performance of the written agreement — .- 
without the variation, if he declines to elect? ` 
Where, however, the parol variations have been 
so acted upon that the original contract can 
no longer be enforced without injury to one 
party, he may claim specific performance of the 
written agreement as verbally varied. Where 
the parol agreement amounts to a complete 
abandonment of the original written contract, 
a there can be no specific performance of the 
ate Totter Sin - pe — 
Effect of s. 26. It thus appears that the effect of section 26 
ES S is that where fraud, mistake of fact, or misrepre- - 
| sentation has induced the defendant to sign an 
agreement that agreement can only be enforced 
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on the terms which the defendant intended to 
agree to. When I come to the topic of mistake 
it will be necessary to consider the provisions 
of this section further. For the present I will 
only remark that though as a general rule parol | 
evidence to vary or modify the terms of an Parol eviden- ` 
agreement in writing is not admitted,* yet this C UP 
rule cannot shut out the proof of fraud or E 
mistake. In a suit for specific performance, ` Ka 
therefore, such evidence as a matter of defence E. 
has been frequently admitted. As Lord Redesdale E Wok 
explained, “It is used to rebut an equity; the — 
defendant says, ‘the agreement you seek is not Ces 
the agreement I meant to enter into’; and then ~ — 
he is let in to prove fraud or mistake."* Even — 
at law (to quote Lord Coke), “the covin doth | 
suffocate the right.” | 
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Narain, [1885] 12 Cal , 152. not say that a written agreement ILE ee $ 
ZA ES. Act, s. 92. s shall Pind, but that an unwritten uw 
* Ibid, prov. r. agreement shall not bind." ; "e 


* Climan v. Cooke, (1802] 1 Sch, * 2 Taylor, Ee, 815. 
& Lef,22. This was a case under 








LECTURE VI. 


DEFENCES TO THE ACTION. 


(c) Dental of Enforceabitity of Contract. 


(2 Contract You have already seen that in answerto an 
not enforce- - E Sp * f E 
eech action for specific performance of a contract the 


defendant may plead, first of all, that there is no 
agreement at all. He may next admit the exist- 
ence of an agreement, but plead thatit is void- 
able at his option. Orhe may allege that it is 
not enforceable at law. This may be so because 
either there never was a contract such as may 
be made the ground of an action, or the contract, 
once agreed upon, has ceased to be enforceable 
at the date of suit. It is this objection of want of 
enforceability that I now proceed to consider. 


"SEET In England and several of the United States 

atute o e - . . ` e 

Frauds, s. 4. this objection is generally raised with special 
reference to the Statute of Frauds." Section A of 


this Statute provides : 

* And be it further enacted by the authority 
aforesaid,— 

That no action shall be brought...... (3) to 
charge any person upon any agreement made 
upon consideration of marriage ; (4) or upon any 
contract or sale of lands, tenements or heredita- 
ments, or any interest in or concerning them ; (5) 
or upon any agreement that is not to be perform- 
ed within the space of one year from the making 
thereof ; (6) unless the agreement upon which such 
action shall be brought, or some memorandum or — — 
note thereof, shall be in writing, and signed by - SC 
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the party to be charged therewith, or some other 
person thereunto by him lawfully authorised.” 
The object of this Statute was the suppres- 
sion of frauds and perjuries, the prevention of 
the mischief liable to arise from the reception of 
parol evidence to prove the existence and the 
terms of an alleged contract,' and equity courts 
in England have put such a construction upon it 
as in their judgment best carries out the intention 
of the legislature. Thus they have decided that 
a substantial part performance of a parol contract 
will take a case out of the Statute, as where the 
purchaser has been put into possession of the 
bargained premises; upon the ground that it 
would be a fraud in the party refusing to execute 
it under such circumstances.* As another learn- 
ed judge put it, ‘‘ Equity lends its aid, when there 
has been part performance, to remove the bar of 
the Statute, upon the ground that it is a fraud for 
the vendor to insist upon the absence of a written 
instrument, when he has permitted the contract 
to be partly executed." The theory upon which 
equity proceeds in administering its specific 
remedy in such cases is, that the defendant 
having permitted the plaintiff to treat the agree- 
ment as binding, and to do positive acts based 


upon that assumption, it would be a fraud in him ` 


to repudiate his undertaking, and to set up the 





Object to 


suppress fraud 


and perjury. 


performance, 


D 





* Cf. Story, Eg., 5. 2532 ; Water- faith of the contract—as for d i CS à k A 


man, $s. 228; Lindsay v. Lynch, 
[1204] 2 Sch. & Lef, 1,4, 5,739 
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Statute as an obstacle in the way of its comple- 
tion. The fraud is not antecedent, but inheres 
in the consequence of thus setting up the Statute. 
The Statute there is no attempt or design to 
repeal? But “ fraudulent use shall not be made 
of that Statute," said Lord Eldon.* 

In delivering judgment in the celebrated case 
of Maddison v. Alderson, Lori Blackburn re- 
marked, “ I have not been able to discover to my 
satisfaction what is the principle which is involv- 
ed in the numerous cases in equity on the subject." 
But the Earl of Selborne in his speech in the 
same case gave a luminous exposition of the 
principle. ‘It has been determined at law," 
said the Lord Chancellor, “that the fourth sec- 
tion of the Statute of Frauds does not avoid 
parol contracts, but only bars the legal remedies 
by which they might otherwise have been enforc- 
ed". From the law thus stated (he equitable 
consequences of the part performance of a parol 
contract concerning land seem to me naturally 





' Pomeroy, S. P., s. 30; Mc- 3 Mestaer v. Gillepsie, [1805] 11 
Manus v. Cooke, [1887] 35 Ch. D., Ves., 621, 628. 
681. 1 [1883]. 8 A. C., 467, 488, 5 


equity has, from a very early yv. Wadsworth, | 1885] 6 East, 602, 

iod, decided that even an act of 611, Zerowx v. , [1852] 12 
| Zoe? shall not be used as an C. B., 824, and Zrifaim v. Rossiter, 
instrument of fraud ; and if. in [1879] r1 Q. B. D., 123. In the 
the machinery of perpetrating a second case it was said. “The 
fraud, an act of Parliament inter- Statute relates to the kind of proof 
venes, the court of equity, it is required in this country to enable 
true, does not set aside the act of a plaintiff suing here to establish 

ament, but it fastens on the his case here." So Lord B lack- 
individual who gets a title (or burn said in the principal case, * I 
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to result. In a suit founded on such part perfor- 
mance, the defendant is really ‘charged’ upon 
the equities resulting from the acts done in exe- 
cution of the contract, and not (within the mean- 
ing of the Statute) upon the contract itself. If 
such equities were excluded, injustice of a kind 
which the Statute cannot be thought to have had 
in contemplation would follow. Let the case be 
supposed of a parol contract to sell land, com- 
pletely performed on both sides, as to everything 
except conveyance ; the whole purchase money 
paid ; the purchaser put into possession; expen- 
diture by him (say in costly buildings) upon the 
property ; leases granted by himtotenants. The 
contract is not a nullity ; there is nothing in the 
Statute to estop any court which may have to 
exercise jurisdiction in the matter from enquiring 
into and taking notice of the truth of the facts. 
All the acts done must be referred to the actual 
contract, which is the measure and test of their 
legal and equitable character and consequences. 
If, therefore, in sucha case a conveyance were 
refused, and an action of ejectment brought by 
the vendor or his heir against the purchaser, 
nothing could be done towards ascertaining and 
adjusting the equitable rights and liabilities of 
the parties without taking the contract into 
account. The matter has advanced beyond the 
stage of contract ; and the equities which arise 
out of the stage which it has reached cannot be 
administered unless the contract is regarded. The 
choice is between undoing what has been done 
(which is not always possible, or, if possible, 
just) and completing what has been left undone. 
The line may not always be capable of being 
so clearly drawn as in the case which I have 
supposed ; but it is not arbitrary or unreasonable 
to hold that when the Statute says that no action 
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is to be brought to charge any person upon a 
contract concerning land, it has in view the 
simple case in which he is charged upon the con- 
tract only and not that in which there are equities 
resulting from res gestae subsequent to and arising 
out of the contract. Solong as the connection 
of those res gestae with the alleged contract does 
not depend upon mere parol testimony, but is 
reasonably to be inferred from the res gestae 
themselves, justice seems to require some such 
limitation. of the scope of the Statute, which 
might otherwise interpose an obstacle even to the 
rectification of material errors, however clearly 
proved, in an executed conveyance, founded upon 
an unsigned agreement.” 


ier s Like the “ real contract " of Rome, therefore, 

Rome. performance on one side may be said to impose 
and enforce an equitable duty on the other, evi- 
dently on ethical grounds. "Ihe court repels a 
defence which will make the Statute an instru- 
ment of fraud instead of a shield against it? The 
contract is enforced not because as such it is 
binding upon the parties, but because its enforce- 
ment is the most effectual way to prevent the 
perpetration of a fraud.* 

—— But it is not enough that an act done should 

position. be a condition of or good consideration for a 


contract, unless it is, as between the parties, 
such a part execution as to change their relative 
positions as to the subject-matter of the con- 
tract5 The act or acts relied on therefore should 
be referable only to a contract like that alleged 
and should have induced an irrevocable change of 
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position." “I take it," said Lord Redesdale, “that 
nothing is to be considered as a part performance 
which does not put the party into a situation 
that is a fraud upon him, unless the agreement is 
performed.'* ‘Taking of possession of the land 
in the case of a purchase may therefore be an 
act of part performance,? but not payment of the 
purchase-money.* The acknowledged possession 
of a stranger on the land of another ts not expli- 
cable except on the supposition of an agreement, 
otherwise it would be wrongful and would ren- 
der him a trespasser ;^ but the payment of money 
is an eqivocal act, and it may be repaid, in 
which case the parties will be just where they 
were before, especially if repaid with interest.* 








* Per Wigram, V. C., "It is in thereof, would party in a 
general of the essence of such an situation that is a fraud upon 
act that the courts shall reason unless the agreement 
of the act itself without knowing the court u the principle 
whether there was an agreement preventing should decree a 
ifc Houston v. 


that which, accordiog tw their 2 

legal-rights they wouid be in if * Per Plumer, M. Rẹ, Morphett 

there were no contract." Dw v. v. Jonis, roe d. r Sw, 172, 151. 

Hamilton, (1346) 5 Hare, 369, 381. Ungley v. giley, [1887] 5 Ch. D., 

Mundy v. Jolliffe, [1839] 5$ Myl. 887, 1 Ames, 231 ; phd v. Oge 

& Cr. 167, t Ames, 259. CL 2 dens, [1808] 3 Johns, 399, 2 Scott, 
"ee « Cus ee RM EEN Poxcvaft 

finan v. Cooks [ 3802] z k * Lester v. Fox , z 2 í 

Lef, 22, 41,2 Keener, 638; Wh. & T. i, Cer v. — d 

St. Rep. 832,2 Story, Eqs * < 

76r. But see s 


& 
P", v. Puckett, 22 Gratt., 374. Am. 
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Other conditions necessary to attract relief upon 
the ground of part performance are that (1) there 
is proper parol evidence of the contract alleged' 
and (2) the contract is such that had it been in 
writing a suit in respect of it might have been 
maintained in a court of equity.” 

Such in brief is the equitable doctrine of part- 
performance which has been criticised and has 
been even repudiated in some  jurisdictions.* 
Where upon certain considerations of policy a 
rule of law is enacted in the form of a statute, 
courts ought to apply it loyally and not let excep- 
tions or breaches eat up that rule. The Statute 
of Frauds has not been introduced into India. 
But the Indian Registration Act^ requires certain 
documents which purport to create, assign, trans- 
fer, limit or extinguish rights in immoveable pro- 
perty of the value of Rs. 100 or upwards to be 
registered. And section 49 of the same Act 
declares that if such documents are not regis- 
tered they cannot affect any immoveable pro- 


—— — — — — — 








basis of the doctrine, and the im- 
possibility of restoring the com- 
lainant tothe situation in which 
e was before the contract was 

the rendering of services, 
for a long term of years, the value 
of which cannot be estimated by 
any pecuniary standard, must be 
considered an act of part perfor- 
mance of the highest character ; 
the fraud upon the complainant is 
often gr 


ion or the —— EUR 
ments." 2 mero x T 
-> . Vander- 


say v. Lynch, ( 1804) 2 Sch. & Lef, 
t, 5:7 ; 9 R.R. 54. (Lord Redes- 
dale) ; Foster v. Hale, Are? 3 
Ves., 696, 712, 713. (Lo 

ley) ; Fry. v. Shipler, 
gt (Coulter, J.) ; Patton v. 
Clure, Mart. & Yerg., 333 (Catron, 


is 
! E. G., in Kentucky, Mississippi, 
North Carolina, Ternessee. 2 


Pomeroy, Eg. R., s. 824, p. 
m.,I Ames, 288-9; 
258, PP. 352-1. 

^ Cf. Salktshen v. Legge, [1899] 
22 All., 149, where the Privy Coun- 
cil disapproved the equitable cons- 
Ee that certain. [ndian courts 
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perty comprised therein, or be received as evi- 
dence of any transaction affecting such property. 
It is in view of these statutory provisions that a 
saving clause has been introduced into the Speci- 
fic Relief Act. It runs thus : 

"4. Except where it is herein otherwise ex- S.R.A,s 4. 
pressly enacted, nothing in this Act shall be 
deemed — 

(c) to affect the operation of the Indian 
Registration Act on documents." 

This provision clearly implies the idea that the 
doctrine of part-performance is not to be imported 
by the Indian courts into consideration of cases 
where a contract relating to immoveable property 
cannot be established by reason of the absence of 
any registered instrument. The Transfer of Property 
Act' will also be found to contain provisions the 
effect of which is to make the execution of a ^ T 
registered document necessary for a legal con- 
veyance by way of sale,” mortgage,’ exchange,* 
lease, and gift^, in certain cases. Where no such m 
document is executed, there is no valid transfer 
of immoveable property of which Indian courts 
ean take cognisance.” It is upon this ground 
that a distinction is drawn between a contract for: DNE H 
sale and a contract of sale an agreement to = ~~ 
execute a mortgage and a mortgage? It is the. ^  — 
latter only which creates rights zm rem, the — — — 
former simply entitles the promisee to obtain a — — 
proper conveyance from the promisor. As 
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has even been suggested that the right, title, or 
interest in immoveable property which is created 
by or results from the fact of the execution of a 
document, registered if necessary, does not rest 
on a contract or a covenant but arises by opera- 
tion of law." 

But it by no means follows that a deed of sale 
which has not been registered is wholly ineffec- 
tual. It may evidence a valid agreement to sell, 
and like a parol contract for sale, it may form the 
foundation of an action for specific performance.? 
And where after execution the document has 
been accidentally destroyed by fire or the vendor 
wrongfully withholds it, and the plaintiff is not 
at fault, even secondary evidence may be adduced 
to prove the contents of a document which has 


been allowed to remain unregistered.’ 


And, it may be worth repeating, fraud isa 
substantive ground of.relief independent of any 
doctrine of part performance. ^ A good illus- 
tration is afforded by the old English case of 
Mullet v. Halfpenny5 The defendant on a 
treaty of marriage for his daughter with the 
plaintiff, signed a writing comprising the terms 
of the agreement, and afterwards designing to 
elude the force thereof, and get loose from his 





1 Christacharlu v. Karibasayya, lease). 
[1885] 9 Mad., 399, 412: Subrak- * Chinna Krishna v. Dorasami 
mania v. Krishna, [1899] 23 Reddi. [1896] 20 Mad, 19; 
Mad., 137, 143 ; wo. T OC - i c 11869] 5 Mad. 
Shankar, 1 2 = D g e | m 
c — v. —— * Cf. A Lindley, L. J., "The 
Frauds mot prevent 
of alterations in docu- the bel fraud", — iita 
ments was considered. v. .(1897] 1 Ch, 206. See 
also 2 Pomeroy, Eg. R, s. 830. 
Peer e, Peek, Y L.R.A, 185; Hiid- 
env. Jordan, 21 Calif, g2; 


man, s. 249. - ae 
iv. ` — m) Prec, im Ch, 40à 





J 
La 


d 
—— — H 








| ca», 
| oy 
eX e 


TRUSTEE EX MALEFICIO. 321 





agreement, ordered his daughter to put on a good 

humour and get the plaintiff to deliver up that 

writing, and then to marry him, which she accord- 

ingly did, and the defendant stood at the corner 

of a street to see them go by to be married, and 
afterwards forced the plaintiff to bring his bill in 

the Court of Chancery. Trevor, M.R., gave the 

plaintiff a decree on the ground of fraud. 

Cowper, L.C., relates, * Halfpenny walked back- 

wards and forwards in the court and bid- the 

master of the Rolls observe the Statute (of 

Frauds), which he humourously said, ‘I do, I 

do'" In all cases of fraud and where transac- 

tions have been carried on mala fide, there is a —— 
resulting trust by operation of law, and the per- 
petrator of the fraud may be treated as a trustee 

ex maleficio. 

It is established by judicial decisionin England Exception in 
that “a power well exercised in all other respects “pou of 
will, in favour of charities, be deemed to be an 
effective execution of the power, although the 
form in which the power has been exercised has 
not conformed to the requisitions imposed by the 
instrument creating or giving the power." The 
principle was thus explained by Wigram, V.C. : 
“If a person has power by his own act to give 
property, and has, by some paper or instrument, 
clearly shewn that he intended to give it, alth 
that paper, by reason of some informality, is in- __ 
effectual for the purpose, yet the party having the — 
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power of doing it by an effectual instrument, and 
having shewn his intention to do it, the court will, 
in the case of a charity, by its decree, make the 
instrument effectual to do that which was intended 
to be done." Equity is seldom troubled by a 
mere formal or accidental defect. But the juris- 
diction of the court is to supply defects occasioned 
by mistake or inadvertence, not to supply omis- 
sions intentionally made.* 

Nor where notice? is proved, is it necessary 
to invoke the aid of the doctrine of part perfor- 
mance. In the language of the Specific Relief 
Act, courts will recognise a “trust” in such a case. 
Two illustrations appended to section 3 will ex- 
plain my meaning :— 

"Gel A buys certain land, with notice that B 
has already contracted to buy it. A is a trustee, 
within the meaning of this Act, for B of the land 
so bought. 

(A) A buys land from Æ, having notice that 
C is in occupation of the land. A omits to make 
any enquiry as to the nature of C's interest there- 
in. Ais a trustee, within the meaning of this 
Act, for C to the extent of that interest.’ 

Ill: (g) is a case of actual and ill. (4) one 
of constructive notice. It should be borne in 





! Jóid, 7 Hare, 377. orthose which are raised or created 
3 Garth v. Townsend, [18693] E operation of law, and not from 
$4 


7 Eq., 220. comtfacts- ot^ ie panttess — c 
x P.A., s 3: "A person is trust results by implication of law : 
first, where the purchaser has paid 
the price with his money, but taken 
theconveyancein thenargeof another ; 
or, where he has paid with the money 
of another, and taken the conveyance 
in his own name ; second, where a 
trust has been declared of but part of 
the estate, from which the law implies 
an intent to reserve the i 
ownership of the residue ; and, 
third, where there has been a plain 
fraud" (p. 339, and see cases cited 
in n. 3). 


said to have notice of a fact either 
when he actually knows the fact or 
when, but for wilful abstention 
from inquiry, or gross negligence, 
he would have known it, or when 
information of the fact is given to 
or obtained by his agent under 
the circumstances mentioned in 
the Indian Contract Act, 1872, s. 
229" Cf. Trusts Act, s. 3. 

* Cf. Waterman, s. 250: “The 
provisions of the Statute of Frauds 

o not relate to implied trusts, 
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mind, however, that where a complete legal title Incomplete 
has passed in the first instance, the doctrine of Hie 
notice has no application. [t is where the com- 
petition is between a person holding an incom- 
plete title and another holding the full title that 

it becomes necessary to enquire whether the latter 

is affected with notice of the former's title.* Where 

the owner has once conveyed what he had to 
convey, a second transferee can take nothing. But 
where the owner has not parted with all his rights, 

the second transferee, if he claims under a properly 
executed (and registered) deed, will obtain a valid 
title, unless by reason of notice, either. actual or 
constructive, of a prior (possibly imperfect) title, a 
court of justice will not permit him to enforce his 
rights in supersession of the rights of which he has 
such notice. A prior contract for sale may thus 

5e specifically enforced even against a subsequent 
vendee with notice, though he holds a properly 
executed and registered conveyance.* 

But where there is a contract valid in law, Indian courts 
which may be proved in the regular way, and o erit te 
which is capable of specific performance, part 
performance is a circumstance that may weigh 
even with an Indian court, when it is called 
upon to make a decree in respect of such a 
contract.’ If the plaintiff has done substantial 
acts or suffered losses in respect of such a con- 
tract, the more reason why it should be enforced ` 
in specie. The courts under such circumstances MCN 
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Price v. Corporation of Penzance,’ where a muni- 
cipal board purchased land with the covenant to 
make aroad, and erect the market-house there- 
upon forthwith. They entered and made the 
road, but did not erect the market-house. Wig- 
ram, V.C., remarked that the defendants having 
had the benefit of the contract om specte, the 
court would go any length that it could to 
compel them to perform their contract zm spectre.” 
A similar observation may be made in respect 
of the railway cases like Storer v. A W. Ry. Co. 
which I have discussed in a former lecture. In 
such cases the plaintiff, having parted with the 
land, has no opportunity of doing the work which 
the defendants had contracted to do, and so of 
ascertaining the amount of damages sustained by 
their non-performance. And even if the terms 
of the contract are not quite certain and definite, 
part performance will induce the court to struggle 
against such impediment. Part performance, be 
it noted, is generally a question of fact,’ and it 
will not by itself give rise to this equitable 
jurisdiction. where the original subject-matter of 
the contract does not attract If The contract 
“must be obligatory, and what is done must be 
done under the terms of the agreement and by 
force of the agreement.’ 

In a case of reciprocal promises the fact of 
part performance may determine the discretion 











* [1845] 4 Hare, 506. ie 3 Ch., 374, 376, 381; Bast 
* Cf. Wilson v. West Hartlepool India Co. v Nuthumbadoo, [1851] 
Ry. Ca, [1865] 2 DeG., J.& S. 7M.P.C., 482, 497. 
475; Shib Lal v. Collector of * Howther v. Heaver, [1889]. At 
Bareilly, 1594] 16 All, 423, 436. Ch.D., 248. A 
3 (1842) 2 Y & C., Ch., 48. * Kirk v. Bromley Union, [1346] 
* Lect. IIH, pp. 137 sqq. ante 2 Ph, 640. CL, We Manus v. Cooke, 
— 
Railway Co. v. Whythes, [1 rougham, — 
1 K. & J., 186, 200. Wees Earl of Glengall, [1848 
* Hart v. Hart, (1881) 18Ch.D. 2H. L. C, 131, 158. 
670, 685; Hawksley v. Outram, > : 
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of the court. Where the plaintiff has performed 

a substantial portion of his agreement and has = 

thereby altered his position, the fact that*without 

any fault and by reason of circumstances not 

within his control, he cannot perform the rest of 

his promise, will not deter the court from ordering 

the defendant to execute his part of the contract.’ 

But where the plaintiff is m statu guo as to the Phintifin 
statu quo. 

part of the agreement he has performed, the 

fact that he has not and cannot perform the 

whole of it is a bar to his requiring the defen- 

dant to perform his contract" And the court 

will not decree specific performance according 

to the letter, when from change of circumstances, 

mistake or misapprehension, it will be uncon- 

scientious, to do so. The court may so modify 

the agreement as to do justice as far as circum- 

stances will permit, and refuse specific execution 

unless the party seeking it will comply with such 

modification as justice requires.? 

We have now seen that an agreement in every 
other respect good may fail to have legal effect 
by reason of non-compliance with certain for- 
malities prescribed by statute. So the enforce- 
ment of an agreement in every way good may 
be statute-barred after a certain time. he ludian 
Limitation Act* prescribes the period within which 
a suit must be instituted, and articles 113, 115 
and 116 of the second schedule are relevant to — 
the present discussion. The first — es- 
cribes a period of three years for a suit to enforce 
a contract. The other two — p 
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of contract. If the contract in respect of which 
compensation is asked for is to be found 
embodied in a registered instrument, the suit may 
be brought within six years, otherwise it must be 
instituted within three. Ordinarily the Limitation 
Act only bars the remedy, but does not extin- 
guish the right. But where specific relief in the 
form of possession may be asked for. the right 
itself will determine by prescription after the 
limitation for a suit for such relief has expfred.' A 
distinction, it is proper to note, has been taken 
between cases where the contract is executory 
and the relief sought is the execution of a docu- 
ment, and those where the contract ris executed 
and the relief sought is consequential, ee, possess- 
ion of the property conveyed. Strictly speaking, 
only the former class can be described as cases 
for specific performance of contract.” But the 
right to possession arises coincidently with the 
right to the execution of a conveyance, it springs 
out of the contract, and the relief by giving 
possession in such a case may be held to be 
comprised in the relief by specific performance.* 
The better opinion seems to be that a suit for 
possession of immoveable property sold, let, or 
mortgaged, by the vendee, lessee, or mortgagee, 
in whom the title has vested, but who, contrary 
to the contract, fails to get possession, is governed 
by the 12 years and not the three years rule of 
limitation.* 








' See Limitation Act, s. 28, Datip 137. Distinguish Sheo v. Udat, 


v. Deoki, [1899] 21 All. 204; and M a- All, . 78s See also 

other authorities collected in articles, anjit w. Radka, 1907] 34 Cal, 

2 A.L.J , 259, 297- 5643 Ramgtulam v. Partale, [1907] 
* Ante,26; Kalka v. Himayat, ro O. C., 173. 

[1907] 130.C., 218. * Mewa Kuar v. Halas K uar, 
3 


6 AU. aan: Hari v A etts v. Mahomed, [1876] 25 WR, 


(rsss] rx All, 27 F.B. ger Cupal n Eege 


uhiuddm wv. Majlis, KA 1874] 13 B L. R, 3:2, 313 P.C.; 
eera v. 
eomambala, [1899] 9 M.L.JR..  A.W.N., 123; Aa v. 
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Here it is pertinent to observe that section 30, 
Specific Relief Act, provides—‘ The provisions 
of this chapter as to contracts shall, mztatis 
mutandis, apply to awards and to directions ina 
will or codicil to execute a particular settlement.” 
It has accordingly been argued that a suit to re- 
cover money due to the plaintiff under the terms 
of an award from the defendant is a suit for spe- 
cific performance of a contract and is governed 
by article 113." But an award is not a contract, 
though it follows upon a contract, and this reason- 
ing has been repudiated in recent cases at 
Calcutta, Allahabad and Madras.” Where an 
award directs the delivery of immoveable property, 
the article of the Limitation Act applicable may be 
either 142 or, more generally, 144, which pres- 
cribes a period of twelve years for suits to recover 
possession of immoveable property not otherwise 
provided for. Where the subject-matter of the 
award is moveable property, one of the earlier 
articles may be applicable, and the limitation will 
ordinarily be three years. If none of these be in 
point, the plaintiff may have six years under the 
omnibus article 120, which is to be applied unless 
it is clear that the suit is within some other article. 

Another circumstance which has been held to 
rendera contract in writing good in its inception, 


unenforceable at law is a material alteration of the ` 









[1890] P.R. No. 96; Talewar v. 
8 » [1904] 26 AIL, 








Awards. ` 








328 SPECIFIC RELIEF. 


document. This is known as the rule in Pigo?'s 
case, and though it does not find a place in the 
Indian Contract Act,* yet our courts have given 
effect to it in a number of cases. A party who has 
the custody of an instrument made for his benefit 
is bound to preserve it in its original state,* and 
the principle, said Grose, J., is “founded on great 
good sense, because it tends to prevent the party 
in whose favour it is made from attempting to 
make any alteration in it," and it is “as applicable 
to one kind of instrument as to another.” The 
doctrine has been recently examined with great 
learning by Prof. Williston, and the distinction he 
draws between conveyances and covenants is 
fully supported by the Indian cases : “ʻA distinction 
should be observed between a deed of conveyance 
and a bond or covenant obliging the maker 
to some future performance. If a conveyance is 
valid when delivered, the itle to the property 
vests in the grantee, and no subsequent 
alteration or loss of the deed can affect the 
title of the grantee, though for want of evidence 
he may find difficulty in enforcing his title. A bond 
or covenant for future performance, however, must 
be valid when the obligee seeks to enforce it, and 





! [1615] rr Coke, 26 5, 77 E.R. by becomes void." In this case it 
1177 : “These points were resolv- was also held that an immaterial 


ed- 1 When a lawful deed is alteration by the obligee would 
rased, whereby it becomes void, avoid the deed. But this is no 
the obligor may plead wox est —— law, Addouws e Cornwell, 
factum, and give the matter in evi- [1868] 3 O.B.. 573 

dence, because atthe time of the * But see i otiable Instru- 
plea pleaded, it is not his deed. ments Act (X XVI of 1881), ss. 8&7- 
Secondly, it was resolved, that 9 Polock has a note on this 
when any deed is altered in a topic as an excursus tos. 62, L.C A.; 
point material, by the plaintiff + so also Cunningham & Shephard. 
himself, or by any stranger, with- " Davidson v. Cooper, [1884] 13 
out the privity of the obligee, be it M. & W., 343, 352, 67 R.R.. 638; 
by interlineation, addition, rasing — Gowr v. Prasanna, [1906] 33 Cal, 
or by drawing of a pen Mee vim a" 812. 

line, or through the midst of any 

material word, t the deed there- 320, 3455, 1 Sm. 


* Master v. Miller, [ 1791 TES 
mm A 91] 4 LT 
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the rules in Pzgoft's case are applicable," But 
where a deed of conveyance has been altered, 
the suit must be based on the vested title or 
right, and not on the altered deed" The autho- 
rities further discriminate between cases in which 
the altered document is the foundation of the 
claim and those in which it is only used as evi- 
dence. Consequently an interpolation or alter- 
ation ina written acknowledgment of debt does 
not vitiate it, as such acknowledgment is only 
evidence of a pre-existing liability” The altera- Material 
tion, I have said, must be material. This means * 
that it should be of such a character as to affect 
the legal effect of the contract so as to make it 
cease to be the same.* The substance of the 
contract as expressed in the document must be 
altered, or the identity of the document des- 
troyed,* and an alteration does not cease to be 
material because it is advantageous to the obligor.* 
But an innocent attempt to correct a clerical 
error, or to add what is already implied in the 
document or is superfluous, will not render it 
inoperative. Where, therefore, a document does 
not require attestation by witnesses, the affixing 
of the signature of a witness after it has been 
executed is only an immaterial alteration.? 





— — — — 


! Pollock, Con , (W.W.), 845-6. 
* Subrakmania v Arish»a, | 1 
25 Mad, 137, 143; Mangal 
v. Shamkar, (1903) 25 AIL, 580, 
F.B. (collects a large number of 


Gogun  Chumder Y. Dhuronidhur, 
[1881] 7 Cal, 616 (names of two 
executants added); ovindasami 
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Alteration by In the rule as laid down in Pzego?'s case no 

stranger. a « à | : e 
distinction is made between an alteration by a 
stranger and one by a party to the document. 
But it is not easy to see why the act of a stranger, 
over whom he has no control, should be visited 
on a party, when total loss or destruction of the 
document by accident does not damnify him.' 
The American courts, therefore, seem to have 
reason on their side when they hold an alteration 
by a stranger, in making which the party took 
no part, to be excusable.* An alteration made 
under a mistake of fact, it may be added, is not 
fatal. 


(d) Discharge from the Contract. 


(d) Contract = The next legal plea open to the defendant is 
ischarged. k T s e 
discharge from the obligation of the contract. 
Ordinarily in India a contract may be discharged 
before any of its provisions has been broken, 
first, by the agreement of all the parties thereto, 
and, next, owing to impossibility of perform- 
ance. 

Discharge by agreement may take one of the 
four following forms, vzz., ‘‘(1) simple and express 
waiver or abandonment of the contract ; (2) implied 
waiver by entering into a new contract inconsis- 
tent with the performance of the old ; (3) non-fulfil- 
ment of some condition imposed by mutual assent 
and taking effect either as a condition precedent 
to the existence of the contract orasa condi- 
tion subsequent annulling it; and (4) rescission 








i Per Eyre, C.J, “God forbid ruddin v. Surjakumar, [1 12 
that a ‘agi ated lose his estate by C. W.N , 716. [1908] 
losing his title deeds,” Bolton v. * Raper v. Birbeck, [1811] 15 
Bishop of Carlisle, (1793) 2 H. Bl, East, 17; Prince v. Oriental Bank, 
259, 263. Rag 3 A.C., 325. Distinguish 

3 Pollock, Con, (W. WA 853. ank of Hindustan v. Smith, (15671 3 
CL Lowe v. Fox, supra, 217; Bashi- — 36 L.J., C.P., 241. (adc 
we — - 
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in exercise of an express proviso in the con- 
tract." * 

(1) Section 63 of the Indian Contract Act lays 
down :— 

"Every promisee may dispense with or remit, 
wholly or in part, the performance of the promise 
made to him, or may extend the time for such 
performance, or may accept instead of it any 
satisfaction which he thinks fit." 

This is a deliberate departure from the 
Common Law of England, inasmuch as under 
that law a prior contract can be altered or rescind- 
ed only by a new agreement, which must in 
general satisfy all the requirements of an independ- 
ent contract. Further the English doctrine of 
accord and satisfaction does not recognise the 
payment, say, of £10 as a payment of £20, and’ 
requires some consideration for the relinquish- 
ment of the residue.* In this country, however, 





' 2 Williams, V. & P., 908. Prof. may be added, 
Williston makes an exhaustive A right ofaction upon a contract 
analysis and says: "A contract may may be discharged in any of these 
be discharged in the following ways, except the second and the 


ways:i— eleventh.” Pollock, Corn., (W. WJ, 
(1) Performance according to its — Sr1-2. Some of the above matters 

terms. ' I have already dealt with, and I use 
(2) A breach of such a natureas the term "discharge" here in a 

to justify the innocent party in limited sense. -= 

treating the contract as rescinded or * [ eake, — where autho- 

as giving rise toa right of action  rities are collected. In England the 

for breach of the entire contract. statement, “a simple contract may, — 


(3) Rescission of a  voidable before breach, be waived or dis- 
contract, at the will of one party,  charged,without a deed and 
as for fraud, mistake, duress, consideration" | means ` " 

(4) Release. > 
. (5) Rescission by parol agree- 
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where the contract is such as to affect the right 
of only one of the parties, he may renounce such 
right at his choice, without receiving any con- 
sideration from the other party.’ He may 
therefore, if he so pleases, accept Rs. 2000 where 
Rs. 5000 are due to him, and the whole debt may 
be discharged? He may, where he has ordered an 
artist to paint a picture, forbid him to do so, and 
the artist need not bother himself further about 
the matter? The Bombay High Court in a recent 
case suggested that “it is only by a promise that 
there can be a dispensation or remission within 
the meaning of section 63; there must be a 
proposal of the dispensation or remission which 
is accepted."* According to this view, therefore, 
the artist, unless he agrees to the dispensation, 
may be entitled to carry through the commission 
and force the picture, when completed, upon his 
client. But the view is a reversion to the English 
doctrine which the Indian legislature has clearly 
abandoned, and, it is apprehended, cannot be 
supported A subsequent oral agreement for 
remission of a part of debt, which originally was 
recorded in writing, may be excluded from 
evidence by proviso 4, section 92, Evidence Act ; 
but the discharge will operate all the same as 
valid and legal.° 

And it may be added here that where one 
party repudiates a contract, the other need not 
perform it.’ 





! Davis v. Cundasami, [1896] ^ Cf. Pollock, 7.C.A., 228-9. 
19 Mad, 398.Cf. .Mamour v. *  Karampalli v. Zhekku Viti, 


Thakur Das, bien 15 Cal, 319; [1992] 26 Mad, 195. Cf. Lawson, 


iNaoroji v. ast idick, [1896] Con., s. $00, P 585. 

20 Bom , 63 ` Pollock, Con. (W.W ) 333. Cf. 
* LC.A.s. 63, ill. (6) and (c). I.C.A., s. 39 ; Hochster v. De La .— 
* Ibid, ill. (a). Tour, [1853] 22 LJ. Q.B, 4$5,6 
© Abaji Sitaram v. Trimbak R.C., 576. Soe 


Municipality, [1903] 28 Bom., 66, * 
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(2) Section 62 of the Indian Contract Act (D Novation 
provides :— I.C.A., s. 62. 
"|f the parties toa contract agree to sub- 
stitute a new contract for it, or rescind or alter it, 
the original contract need not be performed." 
This means that there is a contract in exist- 
ence, and a new contract is substituted for it | 
either between the same parties or between differ- e 
ent parties, the consideration mutually being the 
discharge of the old contract, Æg., A owes B 
Rs. 10,000, he enters into an arrangement with his 
creditor and gives him a mortgage on his (A’s) 
estate for Rs. 5000 in place of the original debt. 
This is a new contract, and. extinguishes the old: 
Or suppose the arrangement (to which C 
agrees) is that Ø shall thenceforth accept C as 
his debtor instead of A. The old debt of A to 
B is at an end, and a new debt from C to 
B has been contracted. Here we have a novation 
of contract, as the result of an agreement to 
which all the parties have consented, and it is 
the new contract which must in future be en- 
forced. It, however, appears that the substitu- 
tion of a newcontract for the old pre-supposes a 
case where the old contract affected more or less a 
the rights of both parties,? and it can take place E 
only before breach of that  contract^ The 
novated contract must also be one capable of 
being enforced in law,’ and it must be properly- 4 =) 









Se en — — 
! Scarf v. Jardine, [1882] 7 understood by both pe ie — 
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proved‘ as an issue of fact.* So where accounts 
were stated between a creditor and his debtor, 
and the latter passed the former a hypothecation 
bond for the balance found due payable by instal- 
ments, it was held that by the execution of this 
bond the debt due on the accounts stated had 
come to an end? But where the debtor-defend- 
ant denied the execution of the bond, which 
could not therefore be registered, the bond could 
not displace the account stated, and the court 
said, ‘‘ We cannot allow the defendant to take 
advantage of her own fraudulent conduct in pre- 
venting registration of the bond, and to say that 
in that bond was represented the contract which 
superseded that which is to be inferred from the 
statement of accounts.” 

It is proper to add here that a mere altera- 
tion of some term or terms of the old contract 
is not sufficient, it can be discharged only by an 
entire abandonment of it But it may be altered 
by a subsequent contract to vary it, and in this 
case only the varied contract can be specifically 
enforced. Where, e.g., there is a contract of 
tenancy at a specified rent, the lessor first putting 
the premises into tenantable repair, but they 
turn out not to be worth repairing, and with the 
lessee’s consent, the lessor pulls down the old 
house and erects a new one instead, the lessee 
contracting orally to pay an increased rent, the 
lessor cannot enforce specifically the original 
contract, even if reduced to writing, but may 





i Roushan Bibee v. Hurray — [1882] 4 All., 330. 
Kristo, [1882] 8 Cal, 926, 929. * Kiamuddin v. Rajoo, [1888] 
The provisions of s. 92, Evidence — 11 AIL, 13. 

Act, must not be lost sight of in > Cf. Price v. Dyer, [1810] 17 
this connection. Ves, 356; Vezey e KS 

s vem —— (1994) I Ch., 634 
Bengal, 1572/9 D 3 ae l ` 
z r — eeh Doris, | 1869] 20 N.J. Eq. 231. 
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enforce it with the variations made by the subse- 

quent oral contract.’ In England in cases where 

a written agreement is sought to be varied by parol 

subsequently to its execution, the variation, to be 

available as a defence, is required to be accom- 

panied by such a part performance as would 

enable the court to enforce it if it were an original 

independent agreement. But such a circum- 

stance in India will only have an evidentiary 

value, and cannot be deemed to be essential. 
(3) Promises again may be absolute or condi- E 

tional. An absolute promise is due immediately 

and independently of any event or contingency, 

asa debt due and payable at the present time. 

A conditional promise is one of which the per- 

formance becomes due only after a lapse of time, 

or upon the happening of some event, certain or 

uncertain? Such a promise the Indian legis- 

lature prefers to describe as “ contingent,’* and 

section 32 of the Indian Contract Act provides that '©-4« * 32- 

"contingent contracts to door not to do anything, 

if an uncertain future event happens, cannot be 

enforced bv law unless and until that event has 

happened.’ Ze, if A contracts to pay Z a sum 

of money when Æ marries C, and C dies without 

being married to Z, the contractis discharged.* — 
A distinction is drawn in law between a con,  - B 

dition precedent and a condition —— IY 

Where a certain act has to be ora 

certain event is to happen before | 

obligation can be fixed, this act or event is a con 

dition precedent. Such is an undertaking in 
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contract of lease that the lessor shall build a new 
warehouse and putan old warehouse in repair.' 
So where a railway company purchases land for 
the proposed railroad, there may be a condition 
precedent that the railway shall be made.” 

Where on the other hand, a valid contract is 
formed in the first instance, but it is stipulated 
that the contract shall be annulled if a certain 
act be not performed or a certain event do not 
happen, there is a condition subsequent, the non- 
fulfilment of which discharges the contract. A 
leasehold not transferable without the lessor's 
consent may, e.g., be sold subject to such consent 
being obtained, oran equity of redemption may 
be assigned subject to the mortgagee's consenting 
to allow the mortgage to remain for a specified 
perod.: In such casesa contract good in its 
inception may fall through if the lessor or the 
mortgagee subsequently refuse to give his consent. 

But where there is a contract, the right to 
specific performance cannot be defeated by 
reason of the non-performance of a condition or 
stipulation, unless the latter is such as a court of 
equity considers essential.: 

The plaintiff's failure to perform an express 
condition precedent, unless waived, has been 


held to be fatal 
performance,? and as 


! Counter v. Macgherson, [1845] 
5 Moo.P.C., 83. 
* Gage v. Newmarket Ry. 
Co., (18527 1& (LB, 452. GE. 
Scottish N. <0 x^ Stewart, 
18 McO., 382. 
e iel v. Singleton [1899] 2 Ch., 
320. l 


* Smith v. Butler, [1900] t 
Q.B., 694. The condition may, in 
general, be fulfilled at any time 

completion. 

> Fry, ss. 50-51, p. 21. 


0, V. 


to his claim for specific 


the contract does not 





* Hauksley v. Outram, [1893] 3 
Ch., 359, 376, 378. But the waiver 
must be made intentionally and 
with knowledge of all circumstances 
by the IT entitled to perform- 
ance. ri of Darnley v. London 
C.& D. Ry. Co, (1867) 2 H. L, 
43 


374; Wil 
a2 Ch. D., 441. 
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become absolute till the condition has been ful- 
filled,’ the justice of the decision is manifest. So 
where there is an option to purchase land to be 
exercised within a specified time and it is not so 
exercised, the right to compel a conveyance is 
lost." For the relation of vendor and purchaser 
between the parties is to arise only upon the 
condition being fulfilled, vzz., the act agreed upon 
being performed on or before a day fixed for its 
performance, and the lapse of that day without its 
being performed determines the offer to sell. As 
Mr. Pomeroy points out, there is no contract if 
the election is not made before the expiration of the 
time,and equity finding no contract to use its discre- 
tion upon, cannot be concerned with the element 
of time, which presupposes an existing contract.’ 

This brings me to the much debated question 
when time may be deemed to be of the essence Time of the. 
of a contract. Extreme views have been taken, ‘ne 
and while the Common Law courts in olden times 
held that it always was of the essence, Lord 
Chancellor Thurlow declared that in equity it 
never could be, If A agrees to doa certain 
thing by a certain day, and fails to complete per- - 
formance till after several days, is A entitled to 
the benefit of such performance or does the con- 
tract fail altogether ? Now it is clear that the 
act may be of such character as it is absolutely ` ` 
necessary for the promisee that it should be per- 
formed within a certain time, or it may be such 
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that unless it is so performed the promisee is 
likely to suffer loss, or, lastly, performance may 
be the material thing and it may be compara- 
tively, if not wholly, immaterial to the parties - 
when the performance is completed, so long as 
there is no unreasonable delay.’ In the first 
case time is essential, in the second it may be 
material, in the third it is immaterial.’ The 
question therefore is primarily one of intention. 
The Indian legislature accordingly enacts : 

"When a party to a contract promises to do 
a certain thing at or before a specified time, or 
certain things at or before specified times, and 
fails to do any such thing at or before the speci- 
fied time, the contract, or so much of it as has not 
been performed, becomes voidable at the option 
of the promisee, if the intention of the parties 
was that time should be of the essence of the 
contract. 

If it was not the intention of the parties that 
time should be of the essence of the contract, 
the contract does not become voidable by the 
failure to do such thing at or before the specified 
time; but the promisee is entitled to compensa- 
tion from the promisor for any loss occasioned 
to him by such failure.” 


"A party may not 


3 Per Phelps, J., “Every agree. 
ment, as to time, is not of the es- 
sence of the contract, and therefore 
every failure by the petitioner in 
a literal performance does not, of 
necessity, furnish a sufficient de- 
fence against a bill for a specific 

rformance; and we think no 
Peu or safer general rule on this 
subject can be prescribed than that 
the broken stipulation should be 
of such a character as to constitute 
a condition precedent to the peti- 
tioner's right to enforce the con- 


tract ; or be such as, on its non- 


trifle with his contracts," 





fulfilment without a reasonable 
excuse, to render in terms the con. 
tract void; or in some other 
manner to render if clearly inequit- 
able under circumstances of fraud, 
mistake, surprise, unreasonable 
delay, gross neglect, bad faith, or 
other manifest unconscientiousness, 
SÉ the ct? — have a 
ecree." tan v. Roath, 37 Conn, ` 
16 ; Pomeroy, S. P., 55 m. 

* Cf. Pomeroy, S. P, 
2; 2 Pomeroy, Bg. R.. ss. 
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remarked Allen, J., ‘‘and still ask the aid of a 
court of equity. Neither will the bar be ad- 
ministered in a spirit of technicality, and so as 
to defeat the ends of justice." ‘Courts of 
equity," said Romilly, M.R., “ make a distinction 
in all cases between that which is matter of 
substance and that which is matter of form; 
and if it find that by insisting on the form the 
substance will be defeated, it holds it to be in- 
equitable to allow a person to insist on such form, 
and thereby defeat the substance." It has 
accordingly been laid down that a court of equity 
will relieve against literal. default, and enforce 
specific performance of the substantive agree- 
ment, notwithstanding a failure to keep the 
dates assigned by the contract, either for com- 
pletion, or for the steps towards completion, if it 
can do justice between the parties, and if (as 
Turner, L.J., said in Roberts v. Berry,) there is 
nothing in the ''express stipulations between 
the parties, the nature of the property, or the 
surrounding circumstances, which would make 
it inequitable to interfere with and modify the 
legal right."* A case of express stipulation is 
one where the parties to the contract introduce 


— — 





* Hubbell v. Vom Schoening, Cf. Parkin e, Thorold, supra, 
[1872] 49 N.Y., 326, 2 Keener,  ("Timeis held tobe of the essence 
1107. of the contract in equity, only in 
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a clause expressly or directly stipulating that 
time is to be of the essence of the contract.’ 
And the implication that time is essential may 
be derived from the circumstances of the case, 
such as where the property sold is required for 
some immediate purpose, e.g., residence,* trade 
or manufacture; or where the property is of a 
determinable character* or its value necessarily 
fluctuates and changes with the mere lapse of 
time,* e.g., an estate for life or reversion,® mining 
property, or stock. Solemn agreements ought 
not to be slightly got over, and the party seeking 
the remedy of specific performance should show 
himself ready, desirous, prompt and eager." 
Circumstances may be so changed by reason of 
the delay that the object of the parties can be 
no longer accomplished and he who is injured 
by the failure of the other contracting party can 
not be placed in the situation in which he would 


ni pi Lir on eic deet 
t Seton v. Slade, [1802] 7 Ves,- Carter v. Phillips, 144 Mass., 100; 
269, 270. 2 Wh. & T.. 475 ; Lloyd v. Bowes v. Shand, [1577] 2 A. LZ 
Rippingale, (1835) 1 Y & C. Ex. 463; Wright v. Howard, [1823] 
410 (cited), 1 Ames, 335; Barclay I Sim & St., rgo (land purchased 
v. Messenger, (1874) 43 L T Vm for erecting mills). 
448; Buldeo Das v. Howe, (18807 6 & Parkin v Thorold, supra. 
Cal., 64 As to unilateral contracts s 4 Pomeroy, £g. J. S 
see Brooke v. Garrod, kret 3 ».2 Myers v. League, 62 F ug 
K.& J., 608; Pomeroy, P., ss. 654, Goldsmith v. Guild, 10 Allen, 
387-8. (Am.) 239 (land in war-time). 

3 Tilley vw. Thomas, [1867] * Spurrier v. Hancock, 1799] 4 
supra. ct. Nokes w. Kilmorey, Ves. 667 ; Newman vw. Rogers, 

18471 1 De G. & Sm., 444 (land [17931] 4 Bro. Ch, 391. 393. 

esired for immediate building). > Huxham w. Llewellyn, (1873) 
Distinguish Wells v. Maxwell, 28 L T.577 ; Wactérydev. Weekes, 

(1856] 22 Beav. 533. 2 Keener, 
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Che, 12 (ditto); Tadcaster Tower - 
Brewery Co. v. Wilson, [1897] 1. 1 Sim. & St. 590; Žewis v. 
Ch. 709, 711; Glassórook S- Lechmere, [1722] 10 Mod, 503. 
Richardson, [1874] 23 W R. * Vernon v. Stephens, [1722] 2 P. 
Eng.) 51 (trade property) Cf. Wms., 66, 1 Ames, 339. : 
Wright. [1885 "» Per Lord Alvanley, Mitvard v. 
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have stood had the contract been performed.’ 
But where there is nothing special in the object, 
subject-matter or terms of the contract, and 
where the delay is satisfactorily accounted for, 
substantial, and not literal, performance as to time 
may be deemed enough.’ Where time admits of 
compensation, it cannot be said to be an essential Compensation 
part of the agreement.‘ Lapse of time in pay- 
ment of the purchase-money by the vendee may 
generally be recompensed with interest and costs,‘ 
and it is upon this ground and because it would 
bea very great hardship on the plaintiff to lose 
all the money which he has paid, that equity 
ordinarily relieves against forfeiture. In many 
contracts for sale a stipulation may be found to 
the effect that the purchaser should forfeit all 
right to enforce the contract and also all pay- 
ments till then made, inthe event of failure to 
comply with certain terms of the agreement 


1 Brashier v. Gratz, 6 Wheat, ‘so also in respect of others against 
$33 (Marshall, C. J.); Cos/ake v. him. 


Tilt. [1826] Russ., 376. * De Camp v. Feay, 5 S. SR 
3 Heckard v. Sayre, [1874] 34 323; Pomeroy. S. P. 456 n 
IL. 142, 1 Ames, 340 (* If courts * Vernon v. Stephens, supra. But 
were to allow a vendee to neglect this recompense is to be distin- 
to make his payments at the stipu- guished from the compensation or E 
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(notably as to time). In such cases equity assumes 
that the real intention of the parties was only 
to create a security for the purpose of enforcing 
the contract, and relieves “against the penalty 
of a forfeiture upon the ground of full compensa- 
tion by giving interest." But where the default 
is intentional and continued, one cannot ask 
equity to relieve him against his own wrong, 
— no equity can arise out of one's own neglect, 
—and a condition for forfeiture of what the buyer 
has paid “as a deposit" may even be deemed 
to be a reasonable guarantee that he means 
business.* 

* The notion that seems too much to prevail," 
said Kent, C., "that a party may be utterly 
regardless of his stipulated payments, and that a 
Court of Chancery will, almost at any time, relieve 
him from the penalty of his gross negligence, 
is very injurious to good morals, to a lively sense 
of obligation, to the sanctity of contract, and to 
the character of this court." This learned judge 
pointed out that a distinction was to be made 
between a case of a sale and that of a mortgage. In 
the latter case the only object of the security is the 
payment of the money, and not the transfer of the 
estate. Where there is such transfer, however, the 
purchaser cannot be suffered to lie by and specu- 
late, for instance, on the rise of the estate.‘ 

Time may be made essential by notice; 
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ì Davis v.Thomas, (1831) 1 Russ. Grigg v. Landis, 21 N.J. Eq., 494, 
& My., 506. Pomeroy, S.P. s. 379. 503. Grey v Tubóes, 43 Calif., 359. 
Some American jurisdictions, * Howe v. Smith, [1883] 22 Ch. 
however, apply a stricter rule, 2 D , 89, 98. > 
Pomeroy, Eg. R, 1342. Ee, the 3 Lloyd v. Collett, {1793} 4 Bro. 
New Jersey Court has said, "But Ch., 469. e 
such contracts will be enforced... * Soper v. Arnold, [1889]! 14 
unless it can be shown that thereby A. C., 129 ! 
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but such notice ought to fix the longest time 
that could be reasonably required for the per- 
formance of the acts which remained to be done.’ 
So a condition making time of the essence of 
the contract may be waived by the defendant, Waiver. 
as, eg., when he acquiesces in performance 
after time, In such case the promisee cannot 
claim compensation for any loss occasioned by 
the non-performance of the promise at the time 
agreed, unless, at the time of such acceptance, 
he gives notice to the promisor of his intention 
to do so. 

4. A contract may also be discharged, before (4) Rescission. 
breach, by rescission in the exercise of ari express 
power reserved in that behalf to either party in 
the agreement, or by a condition of defeasance 
which is fulfilled.* Se, the vendor in a contract 
of sale may stipulate that he will be entitled to 
rescind if the purchaser insist on an objection 
or requisition he cannot or cares not to comply 
with ;* and so may the purchaser, in the event, say, 
of the vendor failing to construct buildings with- 
in a specified time." But it will be necessary for 
me to consider the topic of rescission of con- "n 
tracts at some length in a subsequent lecture. PCR 

A contract may also be discharged, as 1 have Impossibility - 
said, for impossibility of performance; English 2f Perform — — 

; ance, — 
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and American courts seem disposed to treat the 
question raised by this plea as one of construc- 
tion, and enquire into the intention of the parties." 
But the Indian legislature has promulgated cer- 
tain positive rules of law on the subject, and 
Indian courts in dealing with such a defence 
must bear section 56 of the Indian Contract Act 
in mind. I quote the first two paragraphs of this 
section :— 

“An agreement to do an act impossible in 
itself is void. 

A contract to do an act which, after the con- 
tract is made, becomes impossible, or, by reason 
of some event which the promisor could not pre- 
vent, unlawful, becomes void when the act be- 
comes impossible or unlawful."* 

The first paragraph may be easily disposed 
of. An “act impossible in itself" means one 
which the very nature of things does not permit 
the performance of? Æg., if I undertook to 
walk from the earth to the moon, I simply could 
not do it, and the agreement creates no lia 
bility.‘ 

The second paragraph marks a departure 
from the doctrine of Paradine v. Jane that a 
contract, which refers to no conditions, generally 
imports an unqualified undertaking. A contract 





no more than a species of discharge * [ have already dealt with the 
by mutual assent on failure of a case of supervening illegality, ante, 
condition subsequent, it is the 172. 
impossibility not so much of e Just., feet, IIL, xxix, 11. 
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ulfilling the condition on which 4endi, Pollock, Con., (W. WA $20. 
alone it was to be carried out, that Cf. Arnold, Psych. Leg. Ev., 240-2. 
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V. & P. 916-7. Cf. Benjamin, Goldsmith, d t0. B. 
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in India is apparently conditional upon possibility 
of performance. This possibility may be 
destroyed by (i) reason of a rule of law, which in 
view of altered circumstances or owing to a sta- 
tutory modification, may make the performance 
of what has been contracted illegal. Where 4 
contracts, e.g., to take in cargo for B at a foreign 
port, but, befor ethe contract can be performed, 
A's Government declares war against the country 
in which the port is situated, the contract be- 
comes void.’ 

(i) Or the possibility may be displaced by 
reason of the destruction of the subject-matter 
of the contract or the failure of what was regard 
ed by both contracting parties as its foundation. 
Where the contract relates to the use, or posses- 
sion, or any dealing with a specific thing, whose 
existence is necessary to the performance of the 
undertaking, the perishing or destruction of that 
thing, without default in the party, is held, even 
under the Common Law, to excuse the perform- 
ance, because, from the nature of the contract, 
it is apparent that both parties contracted on the 
basis of its continued existence? The leading 
English case on the point is Zay/or v. Caldwel/4 
There the defendants had agreed to let certain 
gardens and a music-hall to the plaintiffs on four 
specified days to come, for the purpose of ving 
a series of concerts, at and for a spear rent 
for each of the said days. The defendants were 





' "S. 56 evidently refers to a (1869] 4 Q. B. 180. Disti 
case in which the performance of om^ay & Persia Steam Nav. Co, 
a contract es impossible Zd v. Rubattino Co. Ld., [1889] 
otherwise than by reason of the 14 Bom, 147. 
default of the promisor,” Ganga * Lawson, Con, s. 445, p. 5io. 
Dei v. Asaram, [1907] 4 A.L.J.R., see Pothier, 
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to provide a band of music and certain specified 
entertainments, and to issue advertisements of 
the entertainments. The plaintiffs were to pay 
£100 in the evening of each of the said days, 
to receive and take all the money paid by persons 
entering the gardens, and to provide the neces- 
sary arfistes for the entertainments. After the 
agreement was entered into, and before the day 
arrived for the first concert, the music-hall was 
accidentally destroyed by fire. Blackburn, J., 
delivering the judgment of the court, said, ‘‘ We 
find that the parties contracted on the basis of 
the continued existence of the music-hall at the 
time when the concerts were to be given, that 
being essential to their performance. We think 
therefore, that the music-hall having ceased to 
exist, without fault of either party, both parties 
are excused ; the plaintiffs from taking the garden 
and paying the money, the defendants from per- 
forming their promise to give the use of the hall 
and gardens and other things." An Indian 
illustration may be found in the case of Znder 
Pershad v. Campbell; Here a sub-tenant of 
certain lands had agreed to cultivate indigo there 
for a specified period, but during the continuance 
of the agreement, his immediate landlord having 
failed to pay rent, he was ejected. The Calcutta 
High Court held that performance was excused 


by the ejectment, and it did not matter that the 
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sub-tenant might have paid up the rent and thus 
averted dispossession. The judgment is perhaps 
not quite satisfactory, but the actual decision 
seems to be within the letter of the section. 

A good illustration of the case, where the 
foundation of the contract failing, the parties are 
discharged, is afforded by the facts of Are// v. 
Henry. It will be remembered that the corona- 
tion procession of our King- Emperor was to have 
passed through London on June 26 and 27, 1902, 
but owing to His Majesty's illness no such pro- 
cession took place. Henry had agreed to hire 
the use of one of Krell's rooms with the object 
of witnessing the intended procession, and paid 
some money, but subsequently refused to pay 
the balance of the rent. The Court of Appeal 
held that Krell was not entitled to recover this, 
since the taking place of the procession was the 
foundation of the contract in the view of both the 
parties.” 

(iii) Lastly, where the contract is for personal 
services, possibility of performance may be des- 
troyed by death, sickness or misadventure of the 
promisor? Where, eg, a player contracts to act 
at a theatre for six months in consideration of a 
sum paid in advance, and then falls ill, perform- 
ance is excused during the period of his illness.* 
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The above considerations make it clear that 
where there is a contract for the conveyance of 
an estate, and, say, by an accident no estate ts 
left, there can be no conveyance.‘ Where there 
is an agreement for the sale and purchase of 
goods and chattels, and after the agreement but 
before the sale is completed, the property is des- 
troyed by casualty, the loss must be borne by the 
vendor, the property remaining vested in him at 
the time of its destruction. And no reason can 
be given why the same principle should not be 
applied to real estate.’ 

But acting upon the maxim that equity looks 
upon that as done which is agreed to be done, 
Chancery Courts in England have introduced a 
fiction making an agreement to purchase equiva- 
lent to an actual purchase. |n contemplation of 
equity therefore what we should call a contract 
for sale does not practically differ in its effects 


from a contract of sale.” 


' While v. Nutt, [1702] 1 P. 
Wms., 61, 1 Ames, 227. Gould v. 
Murch, [1879] 70 Me, 288, 2 
Keener, 426. Per Gray, J., "When 
prope real or personal, is 

estroyed by fire the loss falls upon 
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it upon the payment of a certain 
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doctrine of equitable conversion, ''if a contract of 
purchase is to be completed ata given period, - 
and the title is finally made out, the parties con- 
tinuing in treaty, and the purchaser not by any 
acts released from his bargain, the estate is con- 
sidered as belonging to the purchaser from the 
date of the contract, and the money from that 
time as belonging to the vendor." Ina case, 
accordingly, where the intending purchaser had 
declared himself satisfied with the title, but the 
deeds were not ready for execution, and the 
houses contracted to be sold were burnt down 
without any fault of the vendor, who thereupon 
sued for specific performance, Lord Eldon re- 
marked, '' As to the mere effect of the accident 
itself no solid objection can be founded upon that 
simply ; for if the party by the contract has 
become in equity the owner of the premises, they 
are his to all intents and purposes. They are 
vendible as his, chargeable as his, capable of 
being encumbered as his; they may be devised 
as his; they may be assets; and they would 
descend to his heir."* The doctrine consequently 
is well settled in. England that where the title 
in equity has passed, the thing sold is at the risk 
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of the purchaser who must bear all subsequent 
losses, and is entitled to all subsequent gains ; 
subsequent events can neither determine the 
contract nor give either party a right to resist its 
performance. A contract to sell for an annuity 
has been held not to be avoided by the death of 
the annuitant, even before any payment,” nor a 
contract to purchase shares in a. company by its 
failure or winding-up before transfer of the 
shares. 

But as Dean Langdell, who has examined the 
whole doctrine of equitable conversion with great 
ability,^ has pointed out, this doctrine has '' noth- 
ing to do with the relations between the vendor 
and the vendee, and consequently nothing to do 
with the question whether the ownership of the 
land has passed from the vendor to the vendee. 
It is a matter entirely between one of the con- 
tracting parties and his representatives, and in 
regard to which the other contracting party 
neither has any right, nor is subject to any duty. 
In a word, it is not the contract gua contract 
that effects the equitable conversion but the con- 
tract as expressing the intention of one of the 
parties to it in reference to a matter within his 
exclusive control": “An agreement to convey," 
to quote the same authority, “is very far from 
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being, in equity, an actual conveyance. [tis 
only by specific performance that equity ever 
converts an agreement to convey into an actual 
conveyance. By specific performance, however, 
equity converts an agreement to convey into an 
actual conveyance at law as wellas in equity. 
How, then, can specific performance impart to 
an agreement to convey any further effect or 
operation in equity than it has at law? Only 
by making the performance of it relate back. 
Even, therefore, if equity made every perform- 
ance (whether compulsory or voluntary) of an 
agreement to convey relate back to the date of 
the agreement, it would by no means follow that 
an agreement to convey would, in equity, be an 
actual conveyance. The operation of such an 
agreement in equity would still be wholly depen- 
dent upon its operation at law, f.e., it could never 
operate in equity unless and until it operated at 
law. Since then, it is only such conveyances as 
are actually enforced in equity that relate back, 
and since, of all conveyances that are made 
(even of land), not one ina million is enforced 
in equity, the statement that an agreement to 
convey is in equity an actual conveyance seems 
extraordinary." 

It is not necessary for me to pursue this con- 
troversy further. In India, as we know, the ad- 
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buyer is bound, where the ownership of the pro- 
perty has passed to the buyer, to bear any loss 
arising from the destruction, injury or decrease 
in value of the property not caused by the 
seller." A reference to section 86 of the Con- 
tract Act—" when goods have become the 
property of the buyer, he must bear any loss 
arising from their destruction or injury" —makes 
it clear that the Indian law does not recognise 
any distinction between real and personal pro- 
perty in respect of this matter? In the case of 
immoveable property no doubt here, as in Eng- 
land? a conveyance distinct from the contract 
is always required. We begin with negotiations, 
which result in an agreement, but there is no 
transfer of property till there has been delivery 
of possession, in the event of the property being 
of small value, or the execution and registration 
of a deed in writing. Before conveyance the 
property belongs to the vendor, it is only after 
conveyance that the title to the estate passes to 
the purchaser. The maxim of law is res perit 
domino. Depreciation in value must be borne 
by the owner for the time being,* and apprecia- 
tion in value must enure to his benefit. 

It has, however, been suggested that section 
13, Specific Relief Act, lays down the law differ- 
ently? Let us examine this section. [t runs 
thus :— 

‘Notwithstanding anything contained in 


section 56 of the Indian Contract Act, a contract 





1 T.P.A. s. 55, subs. §, cl. (c) Ci Poole v. l 

$ See esp. "n I.C.A., s. 86. 1 Cox., 273. Shergoid, [1786] 

* Williams, Pers. Prop, 05,71." T.P A., s. $5, subs. 6, el (a) CE 
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is not wholly impossible of performance because 
a portion of its subject-matter, existing at its 
date, has ceased to exist at the time of the 
performance.” 

This section is framed as an exception to Ffetof. 
section 56 of the Contract Act,’ and its obvious partial impos- 
meaning seems to be that supervening impossi- 
bility, where it affects only a part of a contract, 
will not discharge the whole contract. To take 
a simple illustration, suppose there isa contract 
for the sale of some land and a house,—a valid 
and possible contract at its inception,—to be 
performed at some future time. Before the date 
fixed for performance arrives, suppose the house 
is destroyed by fire. It becomes impossible there- . 
fore for the vendor to convey the entire pro- | 
perty he originally agreed to sell, and the pur ` | 
chaser cannot have all that he agreed to purchase. 

But the contract as a whole has not become im- 
possible of performance and is therefore not 
altogether void, and all that section 13 enacts 
is that, in a. proper case, there may be specific 

rformance of the portiorr which it is still possible 
* the parties to perform.” There is nothing in 
this which conflicts in any way with section 54 
of the Transfer of Property Act. Section SES, 
Specific Relief Act, must be read along with the ` 
— —— -— when a case under it 
arises, the principles relating to partial perform 
ance of ierg cn which I | Pa already discus: 
ed,’ will have to be applied. 
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aes ks The illustrations to section 13, however, are 
not so easily disposed of. Illustration (a) is 
framed upon the English case of Parne v. Meller' 
and illustration (4) upon that of Mortimer v. 
Capper.* Now as to illustrations in Indian Acts 
it has been said that they are decisions by the 
legislature, settling points which, without them, 
would have been left to be determined by the 
judges? But where the words of the enactment 
are clear, illustrations cannot be held to res- 
trict or alter them ; it is the section which governs, 
and not the illustrations.' The illustrations to sec- 
tion 13 do not seem to me to be in harmony with 
the section. In both cases it appears that at the 
time of the performance the entire subject-matter 
of the contract, výz., the house in illustration 
(a) and the life in illustration (4), had ceased 
to exist ; the contract therefore became wholly 
impossible of performance. However this may be, 
it is clear, that when illustration (a) was framed 
there was an idea that the doctrine of. Paine v. 
Mellers and Hughes v. Morris was not 
inapplicable to India. Since then the Transfer 
of Property Act has been enacted, and I appre- 
hend that no section of or illustration in the 
Specific Relief Act should now be so interpreted 
as to be out of harmony with the remainder of 
the Indian statute-book. As I have said before, 
there is no ground for limiting specific relief to 
executory contracts.’ A frequent case in practice 
is where a conveyance relating to immoveable 
property has been properly executedand registered, 
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but possession has not yet been delivered, or 
the purchase-money in whole or in part has yet 
to be paid. In such a case if after the execution 
of the deed, the premises sold were devastated 
by fire, tempest, earthquake or flood, the contract 
could not be avoided. That is how I would 
apply illustration (a) to section 13 of the Specific 
Relief Act. 

Where the contract is not absolute and un- 
conditional, even Western courts will not pro- 
bably take a different view. In the case of Counter 
v. Macpherson, the Privy Council had to con- 
sider an agreement for a lease for five years, 
where the landlord had undertaken to erect by 
a certain date a new warehouse, on part of the 
ground to be demised, and to put the old ware- 
house in repair, and the amount of the rent was 
to be determined with reference to the amount 
of the landlord's expenditure on the. buildings. 
The whole premises were subsequently destroyed 
by fire. The Judicial Committee held that it 
was a condition precedent that the premises 
should be put in repair before the lease was 
granted, and that, as the landlord had not per- 
formed his engagement within the time limited, 
the warehouse had not become the property of 
the lessees, and the contract could not be en- 
forced in equity... So where the plaintiff had 
contracted to sell and the defendant to buy a lease- 
hold interest in land to commence in the future, 
but, before this future date arrived, an ocean storm 
washed away a part of the land, an American 
court refused to decree specific performance.? 

Where the contract is in respect of a contjn- 


gency, neither party can complain if the con- 


1845] 5 M. P. C., 83. , 688. Distin 
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tingency turns out unfavourably to him, and the 
equities may be somewhat different. Where, 
again, there is a unilateral agreement to convey 
property, the vendee having already paid the 
price, the vendor may even be treated as trustee 
for the purchaser, and a suit to compel the per- 
formance of such an agreement partakes more 
of the nature of an action by a cestur gue trust 
against a trustee than of one for specific perform- 
ance of a contract.’ 

I must here notice a corollary of the English 
equitable doctrine just considered. Where 
subsequently to the contract for the sale of a 
house it is burnt down, not only must the 
purchaser bear the loss, but, in the absence of 
any provision in the contract, he will not be 
entitled to the benefit of an existing insurance 
against fire effected by the vendor. The reason 
given is that the contract of insurance is a 
collateral contract, which cannot be considered to 
be appurtenant to or necessarily connected with 
the use and enjoyment of the property agreed to 
be sold: It may be doubted, however, if this 
conclusion is in harmony with the doctrine of 
equitable conversion which regards the relation 
between the vendor and the purchaser from the 
date of the contract up to the completion of it 
as that of trustee and cestuz gue trust,’ and it is 
certainly not founded on what James, L. J., called 
“the natural equity which commends itself to the 


ege 





* CE. per Leach, V. C., Kenny v. * Per Cotton, L.J., Rayner v. 
Wexham, [1822] 6 Madd., 355. Preston, supra. 
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* Poole v. Adams, [1864] 33 2 Ch. D; 499,2 Keener, 360, is the 
L.]. Ch., 639 ; Rayner v. Preston, great case upon this point. Cf, 
(1881]. 18 Ch. D., 1 Ames, 230, Shaw v. Foster, (1871] 5 H. L. 
affg , 14 Ch. D., 297. Cf. Castellain 321 ; Clarke v. Ramuz, [1891] 2 
v. Preston, [1883] 11 Q.B.D., 380, Q. B., 456, 1 Ames, 222. 
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general sense of the lay world not instructed in 
legal principles." That learned judge, in a forcible 
dissenting judgement, said, “I hold it to be an 
universal rule of equity that any right which is 
vested in a trustee— any benefit which accrues 
to a trustee from whatever source or under 
whatever circumstances, by reason of his legal 
ownership of the property— that right and that 
benefit he takes as trustee for the beneficial 
owner... The policy of fire insurance is not, in 
my opinion, a collateral contract, it is not a 
wagering contract, a contract that if a fire 
happens then a certain sum of money shall be 
paid to the insured ; it isin terms and in effect 
a contract that,if the property is injured, then 
the insurance company wil make good the 
actual damage sustained by the property. That 
damage, and that damage only, gives the right 
and is the measure of the right, andit seems to 
me impossible to say thatit is not by reason 
of the legal ownership and in respect solely of 
the injury done to that legal ownership that the 
right to recover from the insurance company 
accrued to the insured." Hrs Lordship’s 
conclusion that the purchaser could recover the 
insurance money from the vendor, has been 
approved in America? and adopted in India. 
Section 49 of the Transfer of Property Act‘ lays 
down : 

"Where immoveable property is transferred for 
consideraiion, and such property or any part 
thereof is at the date of the transfer insured 
against loss or damage by fire, the transferee, in 
case of such loss or damage, may, in the absence 
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of a contract to the contrary, require any money 
which the transferor actually receives under the 
policy, or so much thereof as may be necessary, 
to be applied in reinstating the property." 

So m respect of the corollary of the rule too 
the English and the Indian law do not seem to 
be identical.’ 

Bankruptcy or insolvency of the promisor also 
discharges a contract under the Common Law, 
and the Insolvent Debtors Act, which is 
applicable in the Presidency towns, supports a 
similar doctrine. Butin England it has been held 
that, notwithstanding bankruptcy, the equitable 
liability to perform a contract specifically remains 
unimpaired,’ and there is no reason why in India 
a different rule should be adopted. 


(e) Dental of the Breach. 


The last legal defence to an action for 
damages for breach of contract is a plea 
disputing the facts alleged to constitute the 
breach. This plea, however, does not displace the 
court's jurisdiction to decree specific performance,‘ 
it affects only the question of damages.’ In 
a contract of sale, e.g., the vendee has the right, 
immediately upon the execution and delivery of 
the contract, to apply to the court of equity for a 


specific performance, and the only consequence of 


* Cf. Schuster, 
Law, 1 


German Civil 16,20. Cf. Williams, Bankruptcy, 
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such immediate application will be to charge him 
with costs, but the relief cannot be denied him 
merely because the suit may be ill advised, hasty, 
and unnecessary. As Allen, J., explained, “the 
distinction between an action for a specific 
performance in equity and a suit at law for 
damages for non-performance, is this, that in 
the latter the right of action grows out of a 
breach of the contract, anda breach must exist 
before the commencement of the action, while 
in the former the contract itself, and not a 
breach of it, gives the action."* 


Equitable Defences. 


| have now disposed of the various pleas that 
would be considered equally relevant and equally 
good whether raised in an action for damages or in 
one for specific relief. But, as we have seen "an 
action for a specific performance is an appeal to 
the equitable jurisdiction of the court,—the relief 
is matter not of absolute right in the party, but 
of sound discretion in the court ; and to sustain 
such an action the granting of such relief must 
appear to be entirely equitable. The court will 
never compel a performance specifically when, 
looking at all the circumstances on both sides, 
itis apparent that injustice would thereby be 
done." As another American judge put it in 
language at once happy and forcible, “Such an 
application is addressed tothe sound discretion 
of the court. Not every party, who would be 
entitled as of right to damages for the breach of 


a contract, is entitled to a decree for its specific ` 


performance. Before granting such a decree, the. 
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court should be satisfied not only of the existence 
of a valid contract, free from fraud, and enforcible 
at law, but also of its fairness and its harmony with 
equity and good conscience. However strong, 
clear and emphatic the language of the contract, 
however plain the right at law, if a specific per- 
formance would, for any reason Cause a result, 
harsh, inequitable, or contrary to good conscience, 
the court should refuse such a decree and leave 
the parties to their remedies at law. In an 
equity proceeding, the complainant must do 
equity and can obtain only equity." We accord- 
ingly find there are several peculiar pleas that 
may be raised in answer to a suit for specific 
performance of a contract which are taken into 
consideration by courts  purporting to act 
according to the dictates of justice, equity 
and good conscience, but which cannot avail 
a defendant when sued for compensation for a 
breach of contract. I now proceed to examine 
these equitable pleas. But it is necessary to 
premise that whatever the reason may be 
which induces a court to refuse specific relief, 
it must have some reference to, some 
connection with, the contract itself, or the duties 
of the parties in relation to it. ‘‘We have never 
found a case," remarked Gilfillan, C. J., “where 
the court refused the relief as a means of 
enforcing some independent claim of the 
defendant against the plaintiff, nor because the 
defendant had some independent claim which he 
might not be able to enforce against the plaintiff. 
If such could be regarded as an equitable reason 





* Per Emery, ]. Mansfield v. which in equity and good cons- 
Sherman, [1889] 81 Maine, 365,  cience ought to be Meer 
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for denying relief, every action of the kind might 
involve the investigation of all unclosed transac- 
tions between the parties, whether relating to the 
contract or subject-matter of the action or 
entirely distinct from it." 


(a) Uncertainty of the Contract. 


Speaking of contracts which a court of equity 
will enforce, ‘ nothing is more established in this 
court," said Lord Hardwicke, '' than that every 
agreement of this kind ought to be certain, fair, 
and just in all its parts. If any of those ingre- 
dients are wanting in the case this court will not 
decree a specific performance." And Lord 
Rosslyn ruled in a similar strain, “ I lay it down 
as a general proposition, to which I know no 
limitation, that all agreements, in order to be 
executed in this court must be certain and defin- 
ed: secondly, they must be equal and fair ; for 
this court, unless they are fair, will not execute 
them : and thirdly, they must be proved in such 
manner as the law requires.’ 

The first requirement then that a contract 
sought to be specifically enforced must satisfy, 
is certainty, definitude. As a matter of construc- 
tion words have the same meaning in equity and 
in law, But a contract may not be so absolutely 
uncértain as to be void within the meaning of 
section 29, Indian Contract Act, yet it may be 
such that its terms the court cannot find with 
reasonable certainty, owing either to imperfect 
specification or to vague description. In such 
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ease there will be no specific performance,‘ though 
breach will give rise to a right to sue for compen- 
sation. The reason is plain. In an action for 
damages, all you have got to show is that a con- 
tract has been broken ; but when you ask a court 
to enforce it z secte, it is not enough to show 
that there is a contract, it has to be shown clear- 
ly what the exact nature and exact scope of that 
contract is, so that the court may be in a position 
to render a decree which can be carried into 
execution. The plea of uncertainty must, how- 
ever, be distinguished from one of incompleteness. 
“ The element of completeness denotes that the 
contract embraces all the material terms; that of 
certainty denotes that each one of those terms 
is expressed ina sufficiently exact and definite 
manner. An incomplete contract, therefore, 
is one from which one or more material terms 
have been entirely omitted. An uncertain con- 
tract is one which may indeed embrace all the 
material terms, but one or more of them is ex- 
pressed in so inexact, indefinite, or obscure 
language, that the intent of the parties cannot 
be sufficiently ascertained to enable the court to 
carry it into effect. "5 

An agreement which is not so definite in its 
terms or in its nature as to make it certain that 
better justice will be done by attempting to en- 
force it than by leaving the parties to their 
remedy in damages, is not one which the court 
will specifically perform.* There may even be 
ground for doubting if both parties to it under- 
stood it alike* It may not be clear that the 





!' SRA, s ar, c. (e Cf. * Fry. s 380; Waterman, | s. 151, 
Chander Sikhur Mookerjee v Col- * Pomeroy, 3. P.s 145 
lector of Midnapore. [1878] 1 t Wrison v Northam;ton & B. 7. 
CLR, 384 Huw et Co. v. Ry Co. [18741 9 Ch., 279. 
Heiwer, 102 Mo.. 245 ; Sts v. * OBrien v. Penta, 48 Md, 562; 
Singleton, 47 L. R. A., 334- Coles v. Bowne, 10 Paige, 526 ; 


* 





REASONABLE CERTAINTY. 363 


party defendant meant 
that he is sought to be 
must be clear, definite 


to contract to the extent 
charged.* The contract 
and unequivocal, leaving 


no room for any reasonable doubt.* But the 
certainty that is required need be only a reason- 
able one, having regard to the subject-matter of 
the agreement, its object, the situation of the 
parties and the circumstances under which, and 
with reference to which, the agreement was made, 
so that on a fair construction of its terms there 


can be no good reason 
ed. In the case of 
the parties, the price 


to doubt what was intend- 
a contract for sale, ep., 
and the land or other 


subject-matter must be indicated with sufficient 
definiteness for identification or ascertainment. 


If I agree to convey *' 
to own three houses, 


my house "` and I happen 
the uncertainty as to the 


subject-matter will vitiate the contract: But if 
1 own only one house, there is no uncertainty.’ 
In some cases the thing may not admit of precise 
specification. In the case of undivided property 
"be judgment-debtor’s right to get by division 
or separation 150 Greis of land by measure- 
ment has been held to be a description specific 


enough.^ And where a 


Mahomedan lady in her 


father's life-time purported by deed to relinquish 
“all her nghe and claims to any property there 
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may be on her father’s death," the document 
was said to contain not only a sufficient, but the 
only, description that could be given of the pro- 
perty meant. And not only must the specific 
thing be identified, it must be defined? Æ.g., a 
reservation in a contract for sale of an estate of . 
“the necessary land for making a railway through 
the estate to Prince Town" has been held to 
make the contract uncertain? And a contract 
for the purchase of “the land required" for the 
construction of a railway at a specified rate per 
acre, which contained provisions about roads, 
etc, to be made according to the agreement 
between the land agents of the railway company 
and the vendors, was characterised by Knight 
Bruce, L.J., as, “too vague, too uncertain, too 
obscure to enable this court to act with safety or 
propriety."* 

A contract which does not fix the time of 
performance and yet shows that a definite time 
was intended, and nota reasonable time, is too 
indefinite for specific enforcement. 

Similarly where the consideration named in a 
contract for sale was that the purchaser should 
erect on the land '*a certain building," or where 
a landlord agreed to renew a lease for as much 
as any one else would pay,’ the centract was held 
objectionable for uncertainty. So an agreement 
“to lay out £1000 in building" on specified lands 
has been deemed to be too uncertain.* 
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So where a person subscribed ‘fifty dollars 
and the lot to build on" to a subscription paper 
to build a church, but did not state the extent 
or boundaries of the lot, a bill for specific 
performance was dismissed.’ 

In a similar way it has been held to be an 
insuperable difficulty in the way of maintaining 
a suit for the specific performance ofa contract 
to convey or devise a house and lot, that it was 
doubtful who the parties were to whom the 
conveyance or devise was to be made; And 
where the .owner of real estate promised in a 
general way to establish a right to pass over 
it, but made no specific. contraet with any 
person permitting him to do so, the courts 
refused to interfere.* 

So an agreement in general terms for the 
construction of a railway according to speci- 
fications to be prepared by the engineer of 
the company for the time being, a contract 
for the lease of a house, providing that it 
should be put in thorough repair and handsomely 
decorated according to the present style, and 
an agreement by the owner ofa refreshment- 
room to give accommodation there for the sale 
of his goods to a vendor thereof, and to fit 
it up with the necessary appliances, are all 
contracts in which the plaintiff's remedy has 
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been held to be compensation and not specific 
performance. 

But a court will endeavour to put a 
reasonable interpretation apon vague expressions 
m an agreement.’ Indefinite terms like “et 
cetera,’ “other works," "more or less" (in 
specifying area of land); may be understood 
with sufficient certainty by reference to the 
words to which they are added and the 
surrounding facts of the case and where general 
expressions are used, the details may be 
supplied by law.* Where two railway companies 
agreed that one should have the use of the 
line of the other for running engines, carriages 
and trucks, and for carrying traffic, Parker, V.C., 
held that “a reasonable use" was meant,—‘‘a use 
consistent with the proper enjoyment of the 
subject-matter, and with the rights of the granting 
party." And ina case where the rector of a 
glebe had contracted to grant a lease thereof 
"except 37 acres" unspecified, Lord Romilly, 
M.R., repelled the objection of uncertainty, 
because thelessor could select the thirty-seven 
acres at any time before the execution of the 
lease* A general description of the subject- 
matter, eg., "the Bank End Estate", may suffice, 
though a agreement (oflease) may provide 


* Sawedersom v. Cocker mouth * Fry, s 382; Cooper v. Hood, 
& Worthingwe Ry. Co. [1849] 11 pon 26 Beav, 293 ; Baumann v, 
Beas. 497 (contra — e Bo pi 1868) E LE ark 
such roads, ways ax sli C pish ice V. » [1851]. 1 
* | PB. Gi M & — — Hexter 

im this case there had been part v. Pearce, [1900] 1. Ch. 341). 
performance Zerivgue v. Tim 5 | South Vë Ry. Co. v. Wythes, 1 
EE. 34 Fed. Rep. 239 istipula- supra, 888. | 
tion “to build and keep im repair * Great Northern Ais Co. 
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as to parcels let-—‘'the boundaries to be hereafter 
defined.'" 

So where land was sold “at a proper rate,” but 
by reason of the extraordinary character of the 
land. which contained coal, and other valuable 
minerals, there was considerable difficulty in fixing 
a reasonable price, the Calcutta court and the 
Privy Council held that sufficient reason had not 
been made out for refusing specific relief.’ 

And there are cases in which the court will 
gotoa great extent in order to do justice 
between the parties when possession has been 
taken, and there is an uncertainty about the 
terms of the contract? Where therefore a con- 
tract, originally uncertain, has been acted upon, 
and a user and course of dealing have existed 
between the parties which give it certainty, the 
court may not feel pressed by the difficulty.* What 
was indefinite originally becomes definite by the 
subsequent conduct of the parties. 

Lastly, where there is fraud, a court of equity 
is not inclined to listen to a plea of uncertainty. 
In Chattock v. Muller*a contract was proved 
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ercised as not to interfere with 
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Co v. Nuthuméadoo, [1851] 7 Moo. 


lessee's beneficial enjoyment of the 
lands included in the lease’), 
Lord Romilly was evidently dis- 
posed to take a liberal view of inde- 
finite agreements. Sitting as court 
of first instance he bad sustained 
the plaintiff's bill in Zayér v Port, 
ingtom, supra, as well asin Szuart 
v London & N. W. Ry. Co, 
su kd 

Haywood v. Cope, [1858] 2 
Beav.. 140. But cf pi e 
Southern Ave. Land Co. 204 Pa. 
St, 752: 

* New Beerhkoom Coal Co. e 
Bulavam Mahata, |1880] 5 Cal, 
932. P. C. 

* Per Turner, L.J, East India 


! Per Sir W. Erle: “With res- 
pect to the supposed vagueness 
of the memorandum of agreement, 
their Lordships propose to consider 
what is the true construction of 
that memorandum, having regard 
to the terms of the instrument and 
to the surrounding circumstances, 
and also in reference to the suit 
for specific performance, and to the 
conduct of the parties in the inter- 
val between the making of the 
agreement andthe commencement 
of the suit,” Oxford v. Provand, 
[1868] 2 P.C. 135 wey 

* Cotbam v. Hecklen, 70 Pac, 
805; Rank v. Garvey, 92 N, Ls 
1025. 

* (1878) 8 Ch. D., 177. 


"e 


-* 


Sale “at 


proper rate." 


Subsequent 


conduct. 


Fraud. 


» 





468 SPECIFIC RELIEF. E. 


whereby the defendant had agreed that if. the 
plaintiff would not try to buy a certain estate, 
he (the defendant) would try and, in the event 
of success, would transfer a portion of the estate 
to the plaintiff at a certain price. The plaintiff 
desisted, and the defendant purchased the pro- 
perty but refused to let the former have any 
portion of it. In an action for specific perform- 
ance the court directed an enquiry to ascertain 
the extent of the portion to be transferred and 
its price, and suggested that, if the said portion 
was not capable of ascertainment, the plaintiff 
might claim the whole estate. 


(6) Unfairness in the Contract. 


The second requirement that a contract 
sought to be enforced rr spectre must satisfy is 
fairness. This does not mean that a court of 
ZEN will go out of its way to see that the 
advantages to be secured to the several parties 
to the contract are reasonably equivalent, nor, 
that it requires from them conduct distinguished 
by a higher degree of good faith than the law 
ordinarily exacts from men in similar position.' - 
But its object being to administer justice as 
completely as practicable, it has regard for 
considerations outside the strictly legal incidents 
ofa contract. Therefore be a contract ever so 
specific in its terms, specific relief will not be 
decreed unless it appears to accord with good 
conscience that it should be so decreed.’ If in- 
justice would result from such a decree, then the © 
parties must be remitted to the ordinary remedy ` ` 
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that law allows.’ A court of equity will therefore 
examine the terms of an agreement as also the 
parties conduct in making the bargain and if it 
finds either or both unfair or unreasonable, in the 
exercise of its discretion it may refuse to interfere.’ 
The plaintiff may not have been guilty of 
actually improper or fraudulent conduct, and the 
agreement may be such as is under the law 
neither invalid nor voidable, but all the same it 
may be one-sided, unjust, unequal, unconscion- 
able or inequitable? A less strong case than is 
requisite toobtain specific performance may yet 
be sufficient to defeat a suit for this remedy,‘ and 
the plaintiff will, in the event of breach, be left 
to content himself with a decree for damages. 

In looking at a contract with reference to its 
fairness, regard must, first, be had to the subject- 
matter, terms and the manner in which it was 
executed as wellas to the price as compared 
with the real value of the property, and, next, 
to the circumstances under whicb the contract 
was entered into, particularly the character of 
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the parties and the relation they sustain towards 
each other." 

Take a case where parties contract in respect 
of a contingency, about a life-interest, for in- 
stance. Now if both the parties are in equal posses- 
sion of knowledge, or means of knowledge, or in 
equal ignorance, and they speculate on the chance 
of life as an uncertain event, about which each is 
in the same position to judge or guess, the agree- 
ment is perfectly fair, though in the end it may turn 
out profitable to the one and ruinous to the other.’ 
But where one of the parties is aware of a special 
circumstance which makes the contingency no 
longer uncertain for him, and he does not com- 
municate this information to the other party, he 
takes an unfair advantage against which a court 
of equity will relieve? A good illustration is 
afforded by the case of Ellard v. Lord Llandaff, 
which was decided about a century ago by the 
Irish Chancellor Lord Manners. That was a bill 
for specific performance of a contract to grant 
a new lease for lives, a part of the consideration 
for which was the surrender of the old lease, which 
depended on the life of one Thomas Ellard. 
When the treaty for the lease commenced this 
old tenant was not in a dangerous state of health, 
but when it was concluded in about a fortnight’s 
time, he was zn» extremis, a fact which was known 
to his nephew the plaintiff, but not to the lessor 
the defendant. In dismissing the bill the Lord 
Chancellor said, ** This is too sharp a practice to 
be countenanced here. The plaintiff must not be 
allowed to deal on a lease, as good and subsisting 





i Waterman. s. 159; Pomeroy, 1 Cas. Ch, 42 (mistake in judg- 
S. P. ss i ment. 
s Cf S. R A. s. 13. ill. (4), 8 3 Kent. Cam.. 
Mortimer v Ca "Ei t Bro, * [1810] 1 Ball & Be, 231, | 
C.C., 156; Par mer (1663) Ames, 353. 
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one, when at the time he was conscious it was 
worth nothing, and the other party was ignorant 
of that fact." You will note that there was no 
duty to disclose here, but the agreement was not 
fair and just in all its parts. In fact, the circum- 
stances under which the contract was made were 
such as to give the plaintiff an unfair advantage 
over the defendant.’ 

A not dissimilar case was Smith v. Harrison 
in which the subject-matter of a contract of sale 
was described as the interest, if any, of one 
Francis Norton in certain stock and in a lease. 
The particulars of sale further stated that there 
was a lien of £100 on the lease, and the condi- 
tions provided that even if it should appear that 
Francis Norton had no interest in the premises, 
the purchaser should not be entitled to claima 
refund from the vendor. You will thus see that 
the purchaser may even be said to have been by 
express terms put upon his guard. Now the facts 
were that the said Francis Norton was heavily 
indebted to certain partners and the value of his 
interest, which depended on the result of the part- 
nership accounts, was practicaly au These facts 
were known to the vendor, but not to the pur- 
chaser. Wood, V.C., set aside the sale on the 


! His Lordship also said, “All 
the material facts must be known 
to both parties; and is it not 
against all principles of equity 
that one party, knowing a material 
ingredieot in an agreement, shall 
be permitted to suppress it, and 
still call for a specific perform- 


ance?” Some doubt has been 
thrown u the decision by 
Chitty, . Turner v. Green, 


supra, but it has apparently the 
—— of the —— — 
See S.R.A.,5 22, I, ill. (a): “A, 
a tenant for life of certain — 
assigns his interest therein to B. 
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Pomero >. Eq. R., 


tracts to sell, that interest. Before 


the contract is completed, A 
receives A mortal injury, from the 
effects of which he dies the day. 
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and C were equally ignorant 
or equally aware of the fact, B is 
entitled to specific performance 
of the contract. If Æ knew the fact, 
and C did not, specific per ince 
ofthe contract should be refused 
to B." Upon Turner v. Green, sce 2 

S.R.A., s. 22, I. 
* (1857) 26 LJ. Cb, 412. Cf. 
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ground that the purchaser was buying what might 
be worth nothing, while the vendor was selling 
what was worth nothing. 

amis. The contingency must be not only real to 
both the parties, but ıt must have been under- 
stood by them as within the contract. The event 
which actually happens afterwards must have 
been the uncertainty contemplated by the parties 
to the contract. lf, therefore, a vendor sells a 
manor without defining its boundaries and it is 
subsequently found that it comprises a valuable 
property previously unknown to both the vendor 
and the purchaser, specific performance will be 
refused to the latter So where the owners of 
certain lands agreed to let to A the minerals 
under that portion of the lands which lay to the 
eastward of a supposed upthrow fault running 
east, describing it as about 98 acres or there- 
abouts, and leased to A the remaining portion 
of the lands to the westward of the fault, 
describing it as about 83 acres, but the fault 
was afterwards found to run soasto leave 173 
acres to the east and 8 acres to the west of it, 
the Court of Appeal in Chancery said that 4 
could not have, by way of specific performance, 
a demise of all minerals to the east of the fault. 
B therefore was not enjoined from working the 

AC mine to the east.’ on SÉ 

— What the court requires is a full, entire, and 

of parties. intelligent consent to the contract? and where it 
appears from a consideration of the surrounding 





— 


1 Baxendale v. Seale, [1354] uncertainty, if any, was understood 
19 Beav., 601. Romilly, M.R. held by both parties to be confined to the 
that neither party intended tosell matter of boundary, Pomeroy, S. P. 
or buy a mere doubtful matter, 259 »n. S. R. As, 22, II, ill Get ] 
and that both parties at the time ` * Davis v. Shegherd, [1866 ` 
e | 1 Ch. 410. Distinguish Jefreys v. — — 
included some thing different from Fairs, 1876] 4 Ch. D., 448. | 
what would be conveyed — 2* * Fry, s. 4009, p.175... 
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circumstances that there was an inequality in the 
respective situations of the parties to a contract, 
and the plaintiff obtained it under conditions of 
advantage, though possibly without any unfair 
dealing on his part, equity will not be disposed 
to favour its enforcement rz specie. This | in- 
equality may arise from difference in age, sex, 
knowledge, intelligence, mental condition, means 
or even need? Grant, M.R., said, “A court of 
equity ought not to give its assistance to a person 
who has obtained an agreement or deed from 
another ina state cf intoxication ; and, on the 
other hand, ought not to assist a person to get 
rid of any agreement or deed merely upon the 
ground of his having been intoxicated at the 
time." In short, if the conduct ofa party seek- 
ing the specific performance of a contract be not 
perfectly conscientious, honourable and fair, or 
if the contract itself be such that a specific per- 
formance thereof would necessarily in its cons-- 
quences to the defendant produce a loss or injury 
greatly above the value of the price to be receiv- 
ed by him under the contract, and which could 
not have been readily foreseen unless by a man 
perfectly competent for the management of all 
his concerns, possessing at the time an unclouded 
mind free from embarrassment, and capable of 
deliberating and reflecting maturely on what he 


—— 
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was about to do, a specific performance according 
to the established principles of equity, ought not 
to be enforced." 

Where a contract is made to sell ata price 
to be fixed by valuers or arbitrators, any unfair- 
ness in the conduct of the latter would bar the 
right to specific performance? So where the 
terms of a submission to arbitration are hard and 
unfair, the court is disinclined to interfere ; ? but 
itis not for the court to consider whether the 
terms of an award are unreasonable. The parties 
having chosen their judge must abide by his 
decision.* 

An agreement may be unfair and unenforce- 
able in the view of a court of equity even though 
no legal or moral misconduct may be laid at the 
door of the party seeking specific relief. Cir- 
cumstances that render an agreement unfair, may 
arise out of inadvertence. The case of Twining 
v. Morricé is a good illustration of this. The 
facts have been thus put in illustration (7) to 
section 22, (I), Specific Relief Act. “d's pro- 
perty is put up to auction, Æ requests C, A's 
attorney, to bid for him. C does this inadvertent- 
ly and in good faith. The persons present, 
seeing the vendor's attorney bidding, think that 
he is a mere puffer, and cease to compete. The 
lot is knocked down to ZB at a low price.” 
Kenyon, M.R., refused specific performance to 
B, asa damp had been cast upon the sale which 
was hurtful to the vendor.’ 


! Henderson v. Hayes, 2 Watts, * Pomeroy, S.P., 271 m. 
148 ; Waterman, 216, ». 2. S [2788] 2) Bro. C C, 3365, 8 
* Eads v. Williams, As 4]4 De Ames, 416. 
G. M & G, 674: ichester v. ' But where a puffer bids un- 
M’ Intire, [1830] 4 Bi N.S, 78. known to the vendor, the circum- 
a Nickels v. Hancock, [1855] 7 stance affords no defence to specific 
De G M.&G, 300. performance, Union Bank v. Mun- 


* Wood v. Griffith, [1818] 1 Sw, — ster, [1887] 37 Ch. D., 51. 
$3. 
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In another case a solicitor’s conduct was held 
to have made acontract for sale unenforceable at 
the instance of the purchaser. The solicitor had 
acted for both the parties to the contract, but 
had not disclosed to them the whole nature of 
the dealing, nor placed his principals at arm’s 
length in the transaction.’ 

A court of equity refuses its assistance not 
only where in the actual result an agreement has 
placed the plaintiff in a position of unfair advan- 
tage over the defendant, but also where the 
specific execution of the agreement is likely to 
prove detrimental to the interests of third persons. 
Where, therefore, a tenant for life contracted to 
sell the fee or absolute estate, specific perform- 
ance was refused to the purchaser, in view of 
prejudice to the interests of the remainder-men.* 
So where a tenant, holding undera covenant not 
to assign or underlet without his landlord's consent, 
agreed to underlet part of the land, with the 
option of purchasing the whole within five years, 
but the landlord refused his consent, the under- 
lessee was held not to be entitled to specific 
performance, as that would involve a breach of 
the covenant between the said landlord and 
tenant.’ Contracts by trustees which involve a 
breach of trust and thus damnify the beneficiaries 
may he rejected on the ground of unfairness in 
jurisdictions where trusts are administered as a 
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branch of equity jurisprudence. But in India 
the duties and liabilities of trustees are matters 
of statute law,’ and contracts involving a breach 
of trust are as unlawful as those which involve a 
breach of a prior contract and violate vested 
rights. l haveaccordingly considered them when 
examining unlawful or illegal agreements.’ 

Where the consequence of the specific en- 
forcement of a contract is to prejudice or incon- 
venience the public, the discretionary power of 
equity is exercised to refuse its aid. The plain- 
tiffs equity may readily be outweighed by 
considerations of public policy. Where a cit 
in America, for instance, agreed to build a hall,s 
or a sewer on land conveyed to it, specific 
performance was refused against it upon the 
ground that the discretion of the city common 
council as to the location of a public building 
should not be interfered with. So it has been 
said of a railway company in America that it is a 
corporation organized under the laws of the State 
and is a common carrier of passengers and 
freight ; its duties are largely of a public nature, 
and it is bound to so run its trains and operate its 
road as to promote the public interest and conve- 
nience. Consequently if it enters into an 
agreement with the plaintiff, in consideration of, 
say, aright of way, to build a station on his 





5 Cf. vé ss, 407-414. White v. vention of some superior equity 


Cuddon, [1842] 8 CL & F., 766 C. affecting the subject of the agree- 

Williams suggests, "the true reason ment," 2 V. & P., rooo. 

appears to be that the court will * Act II of 1882. 

not stulüfy itself by ordering the * Lect. V, ante, 259-62. Cf. S. R.A. 

specific performance. of an act s, 21, cl. (e). 

which would be in exact contra- * Mine Hill R. R. v. Lippincott 

vention of the rules of equity—the — 86 Pa. St, 468; Pomeroy, & P. 
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lace to uphold,” He accordingly ^ Kendall v. Frey, 17 Am. St. 
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fically a contract of which — Atl., 264. um Sg 
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land and stop its express trains thereat, and it 
is found that the station, if established, will be 
of no use to the public, and the stoppage of the 
trains there will delay public travel and not 
promote public convenience, a court of equity 
will refuse specific performance of the agreement 
to the plaintiff." But a merely temporary incon- 
venience to the public is not sufficient reason 
for refusing specific performance of a contract. 
A railway company was accordingly compelled 
to perform its agreement to make an approach 
for the plaintiff's benefit by lowering the level of 
the line.’ 

Fairness or unfairness of a contract, it may —— 
be lastly noted, is judged at the time it is entered contract. 
into. “The period at which," said Lord Manners, 

“the court is to examine the agreement between 
the parties is the time when they contracted.’ 
A compromise of family disputes, e.g., will be 
supported, if, at the time of its making, the " 
questions in issue are actually involved in doubt 
in the judgment of the parties, though a subse- 
quent judicial proceeding may show that the con- TUS 
sideration given by one of the parties to the com- 
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promise was worthless! So in contracts the 
beneficial character of which to the defendant 
depends on a contingency, the fact that the con- 
tingency does not ultimately turn out as the 
defendant expected, will not stay the hands of 
the court in decreeing specific performance.’ 
Where, however, a contract does not become 
absolute till some condition is performed, the 
time to be looked at may be the date of its so 
becoming absolute? And if the subsequent 
changed circumstances and conditions, to which 
the defendant objects as unfair, were caused by 
the plaintiff's wrongful acts or omissions, that 
may be a ground for denying specific relief.* 


(c) Hardship of the Contract, 


“It is a well established doctrine of a court 
of equity," said Lord Brougham, “ that it will not 
enforce the specific performance of a contract, 
the result of which would be to impose great 
hardship on either of the parties to it;> for 
the court will not become the instrument of 
injustice, or deprive a person of rights which he 
is fairly entitled to have protected." ^ The plain- 
tiff “must show no oppression or unconscionable 
advantage when he comes into a court of con- 
science asking for a remedy beyond the letter of 
his strict nghts. He must not ask fora favour 
beyond his technical legal rights when he bases 
his claim to that favour upon a hard, oppressive, 





! Skid La! v. Collector of Barei- 16 R. R., 233. 
dy, [1894] 16 AIL, 423, 433. See * Fry, s. 390, p. 171. 
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technical advantage. He must stand before the 
court prepared to meet its scrutiny without a 
blush, relying upon the advocacy of a well 
regulated conscience in his favour, but he must 
show that it is not unjust or oppressive to the 
defendant to compel him to perform specifically.’” 

The objection of hardship or oppression is 
cognate to that of unfairness just discussed. But 
it has a wider application, for the reason that 
hardship may either be in the agreement itself, 
or arise from circumstances exterior and even 
subsequent to it^ “The oppressive nature of the 
performance," says Pomeroy, “‘may result from 
the situations or relations of the parties exterior 
to and unconnected with the terms of the contract 
itself or the circumstances of its conclusion.” 
E.g., where a contract of service was so drawn 
that a young man, working asa traveller and 
clerk, put himself entirely in the power of his em- 
ployers, who were great traders, so that, in the 
event of his illness or incapacity, they had the 
option either to discharge him or to discontinue 
the payment of his salary and insist that during 
the remainder of the term of his service he should 
not take employment under any other master, 
Shadwell, V. C., ruled, “it is a hard bargain and 
therefore this court will not interfere" in favour 
of the employers. Where, again, there was a 
contract for the sale of certain leasehold house 
and premises, but before completion thereof the 
vendors allowed an insurance thereupon to drop 
and the title became defective, Kindersley, V. C., 
refused specific relief to them. The plaintiffs 
were not bound to renew the insurance for any 





' Per Caton, C.J, Stone v, Pratt, 6 Sim., 340, 2 Keener, 204 (over- 
fr 25 Ill, as. ruled on another point in — 
* Waterman, s. 168, p. 223. v. Wagner, [1852] 1 De G. M. 

* S.P., s. 185, p. 268. . 60. 
t Kimberley v. Jennings, [1836] 
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particular period, but His Honour observed, ''if 
in renewing they thought fit to run the matter so 
fine as to cause great risk to the purchaser, they 
must not be surprised if a court of equity refuses 
to lend them its assistance against the purchaser.” 

But hard and unconscionable are loose ex- 
pressions, which, unless they are properly applied, 
mean little or nothing? The scope of this 
defence, therefore, must be carefully defined. 
The limitations must be first stated. 

“A court of equity," as we have seen, “does 
not affect to weigh the actual value nor to insist 
upon an equivalent in contracts, where each 
party has equal competence. When undue ad- 
vantage is taken, it will not enforce the contract; 
but it cannot listen to one party saying that 
another man would have given him more money 
or better terms than he agreed totake. It may 
be an improvident contract, but improvidence or 
inadequacy do not determine a court of equity 
against decreeing specific performance. ? 
“Where parties have made a bargain with their 
eyes perfectly open and no surprise* whatso- 
ever,"5 the mere fact that for the defendant the 
bargain turns out to be a losing one, or that it 
enables the plaintiff toreap great gains, is clearly 


— — — 








1 Dowson v. Solomon, [1859] 1 
Dr. & Sm. 1, 1 Ames, 418. The 
contract was made on June 8, 
1858, and was to have been com- 
pleted on July 20 following. By 
the terms of the lease the landlord 
bad the right to re-enter and 
avoid the lease if the lessee failed 
to keep the premises insured. The 
vendors, finding the insurance 
would expire on June 24, renewed 
it, not for a year as is customary, 
but for one monthonly. By reason 


of disputes as to fixtures the meet- ` 


completion was dela 


i or vas layed 
till August 26, when, the insurance ` 
` ^ KS 


having expired, in view of the co- 
venant for re-entry, the purchasers 
refused to complete. 

3 Adams v. Weare, [1748] t Bro. 
—— 567, 1 Ames, 398 (Thurlow, 


® Sugden, V.& P., 211-12 ; Lawrie 
v. Lees, [1882] 7 A.C., 31. 36. 

* This term, of which the present 
Ses of English lawyers 
ght shy, will be explained in 
Lect VII. See 1 Story, Zo, 129 
n., 259 n. 

> Per Thurlow, L.C Adams 
v. Weare, supra. ` 
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never a ground to refuse specific relief.* The 
reason is that equity does not take account of the 
motives of advantage or disadvantage, which 
have led a party to enter into an engagement.’ 
Where, eg., a person agreed to purchase certain 
premises with the intention of improving the same. 
by building thereon a mill, and in the expecta- 
tion that he would be able to obtain the consent 
of the corporation to such building, but his specu- 
lation subsequently miscarried by reason of 
failure to obtain this consent, the vendor was 
granted a decree for specific performance against 
him. So where a person contracted for the lease 
of a mine, baving previously examined the coal 
himself and there was no fraud or misrepresenta- 
tion on the part of the lessor, the facts that he 
was ignorant of mining matters and that the 
seams of coal proved worthless, were held to 
constitute no defence to an action for specific 
performance by the lessor.“ It is not only just 
in itself, but essential to the maintenance of busi- 
ness relations between the parties, that an agree- 
ment fairly entered into between them, upona 
sufficient consideration, in view of the then ex- 
isting state of things, should not be evaded in 
consequence of subsequent events rendering 
it less advantageous to one of the contractors 
than he had expected.* Hardship arising from 
bad judgment, miscalculation, or changes of 
conditions that ought fairly to have been in con- ` 
templation of the defendant, cannot be consi red 
by the court. Where, therefore, a lessee o 
renewable leaseholds had  covenanted ; with his 
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sub-lessee for renewal without fine on every 
renewal to himself, the fact that subsequently, 
contrary to his expectations, a renewal was 
made to him on less favourable terms than 
what he had obtained previously, was held not 
to be a defence to the sub-lessee’s bill for 
renewal. So where by the rapid growth of popula- 
tionin New York and Philadelphia the right to 
the exclusive use of a telegraph wire, previously 
leased for a small annual sum, became extremely 
valuable, equity refused the lessor relief from the 
bargain which changing circumstances had made 
unequal.* So, again, where a father conveyed 
his entire. estate to his children on their agreeing 
to support and maintain their parents in a way 
suitable to their condition, wherever they might 
desire to reside, but the property conveyed proved 
wholly inadequate to such support, the court yet 
decreed a specific performance against the 
children. 

Again, where the hardship has been brought 
upon the defendant by himself* and what he has 
agreed to is “reasonably possible "za court of 
equity refuses to interfere. Thus a contract for 
the purchase of land entered into by a railway 
company was enforced against it, though owing 
to its own laches its powers had expired before 
the completion of the purchase and the proposed 
route had to be abandoned. Nor was a buyer 
at an auction-sale permitted to resist performance 
on the ground of hardship, where it was his own 





! Evans v. Walshe, [1805] 2 N.J., Eq, 207, 2 Scott, 298. 
Sch. & Lef., $19. ` * Per Lord Hardwicke, Pembroke 
3 Franklin Telegraph Co, wv. v. Thorpe, |1740] 3 Swans., 437, 
Harrison, {1892} 145 U. 8,459, 2. 443 % 19 R.R., 254. 
Keener, 1055. Cf. Nims v. Vaughan, ^ Per Knight Bruce, V. C, 
[1879] 40 Mich., 356,360 (unexpect- Storer v. G. W. Ry. Co, [1842] 2 
ed hardshiplattributable to general Y. & C. Ch, 52. 
business depression). | * Eastern Counties Ry. Co, v. 
* Chubó v. Peckham, [1860] 13 Hawkes, |1855] 5 H.L.C., 331, 
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determination to outbid others that led him to bid 
an extravagant price.’ 

[n cases against companies or corporations, 
hardship to individual members thereof is no 
defence. “The court cannot recognise," said 
Lord Cottenham, ''any party interested in the 
corporation, but must look to the rights and 
liabilities of the corporation itself.” 

Nor will a plea of hardship be allowed unless 
the defendant is in a position to do equity. 
The plaintiff, ex hypothest, has not been guilty of 
any impropriety of conduct, but the defendant 
is the victim of unforeseen circumstances and he 
cannot get quit of his own improvidence or bad 
luck, unless he can save harmless the plaintiff. 
So the refusal of specific relief should involve no 
hardship on the plaintiff? But the fact that the 
plaintiff may suffer great inconvenience by the 
court's refusal will not apparently deter it from 
refusing specific relief." 

Where, lastly, the hardship alleged flows from 
the very terms of the agreement, the court will 
not lightly entertain the plea, as it might and 
ought to have been foreseen by the parties who 
agreed to those terms. The courts therefore 
make a distinction between latent and patent 
hardship.’ So Lord Eldon remarked, “ unless hard- 





' Coote v. Coote, Y Sausse & yet the purchaser, upon notice of 
Scully, 693. the covenants, must elect either to 
9? Edwards v. Grand Function Ry. rescind the contract orto execute 
Co., [1836] 1 My & Cr, 650,674; an indemnity to the vendor; else 
Hawkes v. Eastern C. Ry. Co, the vendor might lose his land and 
1352] 1 De G. M. & G. 737, 754. yet retain his liability ti 
Jg * 428, p. 1 I 
| Lukey v. Higgs, [1855]. 24L J. Ch., 
* Collett, 183. So in England 495. _ i 
it has been held that where the —— * 2 Story, Eg.» 769. 
vendor of land is liable to coven- Wi ^v. Adams, supra, 
ants in relation thereto, although — 1 Ames, 401. 
there is no lation for indem- * Fry, s. 425. 
` : 5 


p. 188. it. v. ick, SO l 
akke v Gray, [1859] 4 Drew, 1 De G. & Sm., 708, 63 E.R., 1261; 
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ship arises to a degree of inconvenience and 
absurdity so great that the court can judicially say 
such could not be the meaning of the parties, it 
cannot influence the decision." The court will 
more readily interfere where the hardship could 
not be foreseen or anticipated, e. g., where it 
arises from something collateral or incidental to 
the contract or from events and circumstances 
entirely independent of it.* 

S. R-A.. s, 22, Having indicated the limitations of the doc- 

l trine, I now come to the doctrine itself, It is thus 

formulated in section 22, Specific Relief Act: - 

“The following are cases in which the court 
may properly exercise a discretion not to decree 
specific performance :— x 

Il. Where the performance of the contract 
would involve some hardship on the defendant 
which he did not foresee, whereas its non-per- 
formance would involve no such hardship on the 
plaintiff.” 

Now this hardship may consist in a forfeiture, 
penalty, heavy outlay of money, or any other loss 
not contemplated by the party at the time the 
contract was entered into, and it may arise out of 
an inequality either in the inception of the con- 
tract or in its operation) Inequality in the 
inception is one which exists when the contract is 
Inequality in made and may arise out of the situation of the 
inception of parties, Ee, the defendant may be inexperienced 
or in distress and, by reason of not being acquainted 
with the ways of the world* or of pressing neces- 
sity,” he may agree to the hard terms offered by 
the plaintiff. Consider a case like that of Friend 


contract. 








! Preble v. Boghurst, [1881]. 1  therall v. Ogilvie, 1 Dessaus. Eq., 250. 
Swanst, 309, Bu sec Pomeroy, — * Cof v. Dorland, so Barbour, 
S.P., 274. . 438. Cf. Auser Lal v. Maneskar 


* Pomeroy, supra. Baksh Singh, [1906] 10 C. W. N.. 
* 2 Pomeroy, £g. R., s. 787. ` .. 149, 28 A ee Reg 
» — 
* Gargue v, Small, supra ; C aa E sel 
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v. Lamb. A widow without capital agreed to 
purchase an estate for 50,000 dollars, 5,000 paid 
down, and the balance secured by a mortgage 
payable in annual instalments of five and seven 
thousand dollars respectively, with interest on all, 
and reaching over a period of seven years. The 
Pennsylvania court deemed this contract as 
"highly improvident and rash, and most likely 
to result in great disaster even before the maturity 
of the payments and therefore oppressive in its 
character," and it dismissed the vendor's bill for 
specific performance with costs. So where the 
defendant undertook to assign in gross to the 
plaintiff all his future inventions,? or to give him 
one-half of the profits in any business he (the 
defendant) should engage in, the agreement was 
considered so improvident and ''so manifestly 
over-balanced in favour of the plaintiff that it 
will not receive the aid of a court of equity." In 
an old case the defendant had entered into 
articles with the plaintiff to settle upon him all his 
estate, real and personal, which he then had or 
might thereafter acquire, except a sum of £3000. 
A decree had been made to settle all he then 
had. On an attempt being made for a new 
decree to settle new acquisitions made by the 
defendant, Lord Nottingham did not think that, 
"a court of conscience was obliged to execute 
such a strange agreement any further than it 
had been carried already, since it tended to the 
discouragement of all honest industry."* Some 
of these cases lie on the borderland and they 
may be treated as instances either of unfair and 
EEE EEE re ç — — — —— —— — — — — — 
og. [7893] — St., $29, 1 Ames, n. Ap.. 225. 


ers v. Livermore, Ferguson v. Blackwell, 58 Pac, 
[1867] IS Mich., 381 (contract one- 647. 


sided and unconscionable). © Cole v. Bishop, 1677] 3 
> Bates Mach. Co. v. Bates, 87 Swanst., 401 ». : | ] | 
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386 SPECIFIC RELIEF. 
unconscionable or of hard and oppressive agree- 
ments.” 

Inequality in the operation of a contract may 
be illustrated by cases of agreements which 
cannot be performed without involving a for- 
feiture by the defendant. The old case of Farne 
v. Brown’ isin point. A man, who was entitl- 
ed toa small estate under his father's will, given on 
condition that if he should sell it in twenty-five 
years, half the purchase money should go to his 
brother, agreed in writing to sell it before the 
expiration of that period? Lord Hardwicke said 
that the hardship alone of losing half the purchase 
money, if the ageement were carried into execu- 
tion, was sufficient to determine the discretion 
of the court not to interfere in favour of the 
purchaser. So where a lessee contracted to sell 
certain building sites and agreed to make a road 
thereto, which it was afterwards found he could 
not do without exposing himself to the risk of 
forfeiting the leasehold land through which the 
road was to pass, or to litigation at the instance 
of his lessor, the court granted specific per- 
formance of the contract for sale, but refused to 
enforce this stipulation and gave the purchaser 
instead compensation for the loss of the road.‘ 

An instructive case is Stone v. Pratt’ In 
September, 1852, 4 entered into a contract with 
B to sell him some land for 4,500 dollars. After 
a year A agreed that certain covenants of his 
with C should be performed on October to 
following, and, in the event of default, he would 





1 S.R.A., s. 22, I and IL. Cf. case the defence was intoxication. 
Mercier v. Mercier, 50 Geo., 566 * Peacock v. Penson, [1343] 11 
(contract to divide expectant estate). Beav., 355. Cf. S.R.A.s. 22, II, 

* [1750] 2 Ves. Sr., 307 (cited), r ill. (4); also s. 14; Weatherall v. 
Ames, 397. Cf. S.R.A.,s.22, 11, ill(?). Geering, [1806] 12 Ves., 504, 511. 
Sr Forgetting the condition” ` [1860]25 Iil., 25, a Scott, 294; 
adds ill. (e), sura. Inthejoriginal Waterman, 233 v. 
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forfeit and pay 1,000 dollars as damages. To 
secure this he deposited with D the obligation 
of Bto pay him the purchase money, and he 
authorised D to deliver the said obligation to C 
if he failed to pay the stipulated damages. But 
later on A alleged fraud on the part of C and 
withdrew this authority. In January, 1853, Z 
sold to S a parcel of the land 4 had contracted 
to convey to him. D delivered to C the obliga- 
tion of &, which A had left with him, as just 
stated, and in January, 1854, C sold it to .S for 
1,000 dollars, which amount was just enough to 
pay the forfeiture agreed upon between A and C. 
S filed a bill to compel A to convey to him the 
parcel of land sold to him by ZZ and claimed that 
by the purchase of the obligation, he was entitled 
to recover the money due thereon in place of A, 
who was in effect thereby fully paid the purchase 
money for which he had agreed to convey the 
premises sold to Æ. The Illinois court rejected 
the bill, and said, “ the defendant, by his own 
folly, may have frittered away his legal right to 
this money, or to the land ; but it is not such a 
transaction as should induce a court of equity 
to throw down the legal barriers which surround 
the defendant, and compel him to do more for 
the ease and benefit of the complainant than the 
strict rules of law will give him. Equity will 
never give the pound of flesh, although it is in 
SÉ bond ; but will leave the law to give its value 
only." 

Where, however, the defendant might have 
performed the agreement without a forfeiture, 
but for some act of his own subsequent to the 





* The plaintiffs improper con- to itin parcels, either 
duct and the “ well-settled rule of pr) he eebe at different 
law that an entire contract cannot times,” were also relied upon by 
be divided so as to compel a party the court, | 
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making of the contract, he will not be permitted 
to resist a claim for specific performance. And 
it is not enough to allege a risk of forfeiture. 
The court must be satisfied that the forfeiture 
is a necessary or natural effect of the agreement 
when originally made, and it will follow on the 
judgment for specific performance," à 

Risk of litigation or criminal proceedings is 
also considered a circumstance of hardship’ A 
contract to purchase leaseholds was accordingly 
not enforced zw sperre, where it would have in- 
volved the purchaser in litigation as to the 
payment of nd rents, the title to which was 
disputed.‘ ` So where the purchaser at an auction 
sale of property described as "eligible freehold 
for investment," discovered, before completion, 
that unknown to the vendors, their tenants were 
keeping it as a disorderly house, specific per- 
formance was refused to the vendors upon the 
ground that the court will not compel a man to 
buy property, which, if it takes no steps to prevent 
it, will expose him, as owner, to criminal proceed- 
- reason of its state at the time of the 
sale.* 


« So a contract which, in the event of enforce- 
ment, would make a person buy what he could 
not enjoy, will not be executed mm specie. Thus 
where A contracted to buy certain land from B 
and the contract was silent as to the access to 
the land, but as a matter of fact, no right of way 
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could be shown to exist, the hardship was enough 
“to neutralize the court,” and specific perfor- 
mance of the contract was refused to B.' 

So, again, where the terms of a contract are 
so unqualified or assented to with such lack of 
caution that their enforcement would produce a 
harsh consequence, which could not have been 
contemplated asthe effect of the agreement by the 
defendant, a court of equity may refuse to inter- 
fere? A case in point is Talbot v. Ford; the 
facts and effect of which are thus stated by the 
Indian legislature ;' ‘‘ A, a lessee of mines, con- 
tracts with Æ his lessor that at any time during 
the continuance of the lease, Æ may give notice 
of his desire to take the machinery and plant 
used in and about the mines, and that he shall 
have the articles specified in his notice delivered 
to him at a valuation on the expiry of the lease. 
Such a contract might be most injurious to the 
lessee's business, and specific performance of it 
should be refused to ZS" 

Similarly where the oppressive consequence 
may be attributed to inadvertence of act or coven- 
ant, equity is slow to interfere. A case in point 
is Wedgwood v. Adams, upon which our illustra- 
tion (FY is founded. D» and B trustees, join 
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their beneficiary, C, in a contract to sell the 
trust-estate to D and personally agree to exonerate 
the estate from heavy incumbrances to which it 
ts subject. The purchase-money is not nearly 
enough to discharge those incumbrances, though 
at the date of the contract, the vendors believed 
it to. be sufficient. Specific performance of the 
contract should be refused to D." 

Another English case which the Indian legis- 
lature has utilised as an illustration! is 77://s v. 
Croll” Here the defendant, being the patentee 
of certain inventions for manufacturing and 
puntying gas, agreed with the plaintiff to purchase 
from him and of no other person, for the term 
of fourteen years, all the acids that he should 
require for the manufacture of munate or sul. 
phate of ammonia; and the plaintiff contracted 
tosupply the same. The defendant having after 
some time refused to abide by his agreement, 
Hills sued for specific performance and prayed 
that Croll might be enjoined from St, 
acids elsewhere. The Lord Chancellor said, 
“Has the court any power to compel Hills to fulfil 
his part of the agreement ? Can the court order 
him to continue the manufacture of acids, or to 
purchase them elsewhere, for the purpose of sup- 
plying the defendant ? It is clear, I apprehend, 
that court has no such power ;"* and he re- 
fused to restrain Croll in the manner asked for. 
As Lord St. Leonards explained in the later case 
of Lumley v. Wagner,’ if Croll had been restrain- 
ed from obtaining acids from any other quarter, 
he might have been ruined in the event of Hills 


Onion — Buttos-hole Co., (187: l 
1 Holmes, 253, 257,2 Keener, 255. — 
* Cf. S.R.A 10. 
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breaking his affirmative covenant to supply the 
acids. So where a manufacturer of lumber 
contracted to sell all that he manufactured to the 
plaintiff and not tosell to others under penalty, 
Searles, C.]., said, ‘‘With results naturally flowing 
from the laws of demand and supply, the courts 
have nothing to do, but when agreements are re- 
sorted to for the purpose of taking trade out of the 
realm of competition, and thereby enhancing or 
depressing prices of commodities, the courts can- 
not be successfully invoked, and their execution 
will be left to the volition of the parties thereto.'" 
Another case where a court of equity is slow 
to interfere is where it finds that specific per- 
formance of a hard contract will benefit the 
plaintiff very little or not at all. The dispropor- 
tion between the burden upon the defendant 
and the gain to the plaintiff makes performance 
inequitable.* Where, therefore, a railway com- 
pany had agreed to construct a passage way 
under its road, enforcement 7 specie of the 
contract was denied in view of the inutility of 
such passage to the plaintiffs and the difficulty 
of the construction. Similarly where the work- 
ing of the lower levels of a mine was calculated 
to prove ruinous to the mine and benefit the 
plaintiff but little, the New York Court declined 


to compel the execution of a lease thefeof for 
twelve years.* 








"Santa Clara Valley M, L. Co. R.R. Cos (1890] 120 N. Y., 29,1 
v. Hayes, [1888] 76 Calif, 387, H. Ames, 412 ("very UH any, 
& W.,377. But see Zima L.M. Co. e benefit would result to plain- 
National S. C. Co., [1908] 11 LR tiffs by the erection ofa station or 
AN. S., 713. i the stoppage of the trains thereat.” 
* Gr? v. Rochester RE Co., P Mor dpt v. New T ig ero 
(1854) 18 Barb, 350, 1 Ames, 400 ,102 NN. 703. rews. 
(crossing not built; "the burden of ` Zeck Co. v. N. W. Ry. Co, [1857] 
performing the duty would begreatly 6 H.L.C., 113, 139. 
disproportioned to the value of the $ Miles v. Dever Furnace Co., 
land to be benefited by its per. [1891] 125 N. Y., 294, 2 Keener, 
formance”); Conger v. New York — 1048. PED T 
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So where the contract has been substantially 
carned out, but owing to what has been done 
under it, its literal performance will be peculiarly 
hard to the defendant, the court may feel dis- 
posed to stay its hand. Thus where a person, 
who had contracted to rebuild several houses, 
built only two new ones but repaired the others 
at great cost and so well that they were almost 
made new, Lord Hardwicke refused to interfere 
upon the ground that a strict enforcement of the 
agreement would entail great loss and hardship 
on the defendant contractor, and be useless to 


the plaintiff.’ 


If, again, by reason of a change of conditions 
the plaintiff's object is no longer attainable, 
specific performance, if prejudicial to the defen- 
dant, may be refused. Thus where restrictive 


covenants were 


imposed against 


the use of - 


land for business purposes with the object of 
making the locality a suitable one for residences, 
but owing to the general growth of the city and 
the subsequent use of the whole neighbourhood 
for business, this object no longer remained 
capable of accomplishment, the Massachusetts 


Court refused 


to enforce the said covenants.’ 


And the reason for applying this principle will be 





! City of London v. Nash, [1747] 
3 Atk., 512. 

3 Per Barker, J N., “Ifall the 
restrictions imposed in the deeds 
should be rigidly enforced, it would 
not restore to the locality its resi- 
dential character, but wouid merel 
lessen the value of every lot for busi- 
ness purposes. It would be oppressive 
and inequitable to give effect to the 
restrictions ; and since the changed 


condition of the locality has result- 


ed from other causes than their 


breach, to enforce them in this 
effect ` 


instance could have no other 


than to harass and injure the defen- - 


originally made.” 


dant, without effecting the purpose 
for which the restrictions were 

S Se SEKR v. 
fevenson, [1892; 156 Mass, 496, 

1 Ames, 181. Cf. ger Danforth, 3 
“Though the contract was fair 
and just when made, the interfer- 
ence of the court should be denied, 

if subsequent events have made 
performance by the defendant so 
onerous, that its enforcement would - 
impose great hardship upon bim, - 
ES M litle or no benefit tothe ` 
plaintiff.” Trustees of Columba ` 
College v. Thacher, [ 1882] 87 N.Y, 
311, 2 Keener, 1038, 1091, — 
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all the stronger where the change of conditions 
has resulted from acts attributable to the plain- 
tiff himself.’ 

As we have seen, where a contract was fully 
understood by the parties at the time of its in- 
ception, and is not vitiated by illegality or fraud, 
a court of equity will not ignore or rescind it, 
although subsequent events may have so mate- 
rially changed its operation as to make it hard 
and oppressive on one of the parties? “ Facts 
which were considered by the parties when the 
contract was made cannot be invoked,” says 
Professor Page, “to establish hardship.” But it has 
been repeatedly asserted by judges, especially 
in America, that even when the agreement is 
perfectly good, the price adequate and no blame 
attaches to the purchaser, if the transaction be 
inequitable and unjust in itself, or rendered so 
by matters subsequently occurring, specific per- 
formance may be denied and the parties turned 
over to their remedy in damages.* Sir Edward 
Fry suggests that where the subsequent events 
brought forward to show the hardship of enforc- 
ing a contract are acts of the plaintiff himself 


! Duke of Bedford v. Trustees of J., Prospect Park & C.I.R. Co. v. 


British Museum, [1322] 2 My. & Coney Island & B.R. Co., [1894] 
K., $52, 2 Keener, 1010. 144 N.Y.,152, 1 Ames, 85. Zawder v. 
3 Addington v. McDonnell, 63 Blachford, [15:5] Beat., 522 ; Jones 
N. C., 389; Franklin Tel Co. v. v. Lees, [1857] 26 LJ. Ex. 9; Fry, 
Harrtson, supra; Marble Co. v. Ss 418-422; ga Baksh v. Ji 
Ripley, supra; Síuart e London Sahadur, [1895] 23 Cal, re PG 
& N W. Ry. Co., [1852] 15 Bee, — 3 Page, 2463, citing Willard 
$13; Jackson vw. Lever, Val 3 v. Tayloe, infra. Cf. Lee v. Kirdy, 
Bro. C. C, 605. * The rule estab- [1870] 104 Mass., 420, 2¢Scott, 300. 
lished by the above and kindred © Per Clark, L — * 
cases is that a contract is to be — Rozel, 106 Pa. St 407; lard v. 
judged as of the time at which it — Zay/oe, [1869] 8 Wall., 557, 1 Ames, 
was entered into, and if fair when 406; Curran v. Hi ater Power 
made the fact that it has becomea — Co, [1874] r16 Mass., 9o, 1 Ames, 
hard one by the force of subsequent I4. Cf. City of London v. Nash, 
circumstances or changing events (1747) 3 Atk, 512; Costigan v. 
will not necessarily prevent its fastler, [1804] 2 Sch. & Let, 
specific performance," fer Bartlett, — 160. 
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Subsequent 
events. 
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or events in some sense within his power, the 
court may have regard to them in exercising 
its discretionary jurisdiction in specific pet- 
formance.' The true rule, however, seems to be 
this. Equity will not relieve against hardship 
arising from a change in circumstances or the 
result of subsequent events, where these should 
have been tn contemplation of the parties as 
possible contingenctes, when they entered upon the 
agreement, With regard to subsequent events 
the question should be—Are they contingencies, 
the possibility of which might have been fore- 
seen% Where, eg, after a contract has been 
made for sale of land, the Municipal Board orders 
costly street improvements which enhance the 
value of the land, the contract may be deemed 
as burdensome upon the vendor. The leading 
case of Willard v. Zayloe furnishes an apt illus- 
tration. This was a suit for the specific per- 
formance of a covenant contained ina lease of 
premises known as “The Mansion House” to 
the plaintiff, whereby it was stipulated that the 


— — 


! Fry, s. 422. Cf. Duke of Bed- specific performance in not fore- 
ford v, Trustees of British Museum, seeing and providing for contin- 
(182272 My & K., 552; Peer Mako- = gencies which have subsequently 
med v. — Bom 234. arisen, the court may well refuse 

* 2 Pomeroy, 8g R.s. 797, pp. to specifically enforce the contract 
1317-8. Trustees af Columbia College and will leave the party to his legal 
v. Thacher, supra, 2 Keener, 1043. remedy.) 

$ Mari Co. v. Ripley, [1870] to ! King v. Raab, 123 lowa, 632; 
Wall, 339, 355-7 CL SR.A, sai 2 Pomeroy, Eg. J., s. 798. East 
Ll. Gotthelf v. Stranaham, 20 LR St. Louis R. Co 
A. 455( where by reason of circum- 
stances which have intervened 
between the making of the contract, creased in value by ci 
and the bringing of the action, the Distinguish Morgan 
enforcement ot the equitable remedy Pa. St., 51. 
would be inequitable, and produce * Supra. Upon this case 

results mot within the intent or Waterman, 219, ». 5. C 















EXECUTED CONTRACT. 395 
lessee should have the right or option of pur- 
chasing the property, with the buildings and im- 
provements thereon at any time before the expira- 
tion of the lease, for 22,500 dollars. It appears 
that when the lease was made, gold and silver 
were the standard of values in the United States, 
but subsequently a paper currency was introduced 
and by Act oí Congress made a legal tender for 
private debts. At the time of suit the United 
States notes had become greatly depreciated, 
and the value of the property in question very 
much enhanced. The lessee-plaintiff seeking to 
exercise his option, offered in payment legal 
tender notes. The Supreme Court of the United 
States held that the plainuff was entitled to 
specific performance on payment of the price of 
the land in gold and silver coin.’ 

It remains to add that where a contract has 
been executed by the parties the court will not, 
as a rule, entertain the objection that it is hard 
and unconscionable.’ 





' Per Field, J., * The parties at 


the stipulated price. Such a sub- 
the time the proposition to sell, 


stitution of notes for coin could not 


embodied in the covenant of the 
lease, was made, had reference to 
the currency then recognised by law 
as a legal tender, which consisted 
only of gold and silver coin, It 
was for ax specific number of dollars 
of that character that the offer to 
sell was made, and it strikes one at 
once as inequitable to compel a 
transfer of the property for notes, 
worth when tendered in the market 
only a little more than one-half 


have been in the possible expecta- 
tion of the parties. Nor is it reason- 
able to suppose, if it had been, 
that the covenant would ever have 
been inserted in the lease without 
some provision against the sub- 
stitution.” 

* The case of an heir expectan 
which used to be formerly treat 
as an exception. is now in England 
governed by the Sale of Reversions 
Act, 31 Vict. c. 4. 


Contract ex- 


ecuted, 
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LECTURE VII. 
DEFENCES TO THE ACTION (Concluded). 
(d) /nadeguacy of Consideration. 


Among circumstances of hardship relied upon 
by learned judges one requires separate treat- 
ment, and the reason is that there has been some 
veering of judicial opinion in this matter. This 
circumstance is inadequacy of consideration and 
it differs with the difference inthe point of view, 
In a contract of sale, if the property is sold at 
an undervalue there is inadequacy of considera- 
tion from the stand-point of the vendor, and if the 
property is sold at an overvalue there is inade- 
quacy of consideration from the stand-point of 
the purchaser." Now at one time inadequacy of 
consideration was in itself considered enough to 
render the specific enforcement of a contract 
inequitable.’ and so late as 1859 Kindersley, V.C., 
gave expression to such a view? In the cele- 
brated case of Savile v. Savile Lord Mac- 
clesfield sustained this defence. A house had 
there been sold, during the south sea mania, 
when there was quite a rage for speculation in 
England, for £10,500, and the purchaser had 
paid £1000 as a deposit. After the bubble burst, 
upon the purchaser submitting to a forfeiture of 
the deposit, he was discharged by the Lord Chan- 
cellor on the ground of the national delusion which 





1 * Consideration" is defined in 8CI & F., 645. 
L.C.A., s. 2 (4). Sait, r P. Wms, 745. So in 
* Day v. Newman, [1798] 2 McCarty v. Kyle, 4 Cold, 348, 
Cox, 77 ; Seymour v. Delaney, specific performance of a contract 
[1822] 6 Johns. Ch, 222(Kent, C) to convey one's homestead and 
revd. in [1824] 3 Cowen, Hi, 2 furniture in exchange for a share 
Keener, 772 en sat in this ina mining property, made in the 
case deserve careful study). - excitement ofa mining boom, was 
* Fakke v. Gray, [1859] 4 Drew, refused. 
651. CL Vigers v. Pie, T1842] 
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had prevailed at the time of the contract and by 
reason of which people had put imaginary values 
on estates. 

But the doctrine is now exploded. Eyre, C.B., 
said, “ The value of a thing is what it will 
produce, and admits of no precise standard. It 
must be in its nature fluctuating, and will depend 
upon ten thousand different circumstances. One 
man in the disposal of his property may sell it for 
less than another would ; he may sell it under a 
pressure of circumstances, which may induce him 
to sell it at a particular time. Now, if courts of 
equity were to unravel all these transactions, they 
would throw every thing into confusion, and set 
afloat all the contracts of mankind. Therefore 
| never can agree that inadequacy of considera- 
tion is zz itself a princtple upon which a party 
may be relieved from a contract which he has 
wittingly and willingly entered into. It may 
indeed be a strong evidence of fraud, when the 
transaction is such as to be inconsistent with the 
sober manner of a man’s conducting his affairs. 
When you see distress on the one side and money 
on the other, and a wish on the one side to press 
that distress into submission to his own terms, 
inadequacy of price goes a great way in warrant- 
ing the court to infer from this that some sort of 
fraud was used to draw the other party into the 
bargain ; it may be such an ingredient of fraud 
as to make the court presume more than is in 
actual proof; and I shall never quarrel with a 
court of equity which makes such an inference 
where the inadequacy is so gross, as makes it 
impossible that the bargain could have been fairly 
made." And this is common sense. For the 
right to freedom of contract is elementary and 





! Griffith v. Spratley, [1787] 1 Cox., 383, 388-9, 29 E. R., 1215. 


Modern 


doctrine. 


Evidence ol 
fraud, 


SRA. s. 38, 


Toulmin, [1846] 9 Alabama, 662, 
686 
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radical, and every person who is not from his 
peculiar condition and circumstances under dis- 
ability, is entitled to dispose of his property in 
such manner and upon such terms as he chooses ; 
and whether his bargains are wise and discreet, 
or profitable or unprofitable, or otherwise, are 
considerations not for courts of justice, but for 
the party himself to deliberate upon. If hard 
and fast rules were laid down, as has been attempt- 
ed under the Civil Law; people desiring to part 
with their estates may find it difficult to do so. 
Lord Eldon accordingly ruled, “ Unless the in- 
adequacy of price is such as shocks the con- 
science, and amounts in itself to conclusive and 
decisive evidence of fraud in the transaction, it is 
not itself a sufficient ground for refusing a specific 
performance,"* and this doctrine is now part of 
the statute law of India. Section 28, Specific 
Relief Act, provides :— 

“Specific performance of a contract cannot 
be enforced against a party thereto— 

(a) if the consideration to be received by him 
is so grossly inadequate, with reference to the 
state of things existing at the date of the contract 
as to be either by itself or coupled with other 
circumstances evidence of fraud or of undue 
advantage taken by the plaintiff.” 

Ves, 234, 246 , Cf. Burrows vw. 
T4 el 10 Ves, 470, 1 Wh. & 


(Grant, M.R.); Adédo# v. 
Sworder, [1852] 4 DeG & Sm, 448; 





* CE Fry, s. 446. 


* 1 Story, Eg s 244 usan v. 


* io Rome if the inadequacy 
amounted to half or more of the 
real price, the law interfered in 
favour of the vendor. Cod, bk. iv, 
title 44, 2 Pothier, Od/ig. pt 1, 
ch. 1. 5 1, art. 3, s. 4 The Code 
Civil of M ees entitles a ixi 
of 1mmoveable to n 
if be suffers — the extent 
of more than 7/12th of the price 
Gr j. 


1674 
Coles v. Trecothick, [1804] 9 


Ready v. Noakes, 29 N.J. Eq., 497, 
499, 2 Keener, 799. 

* Inadequacy of consideration 
has been said to be not of much 
consequence in a contract in the 
nature ofa family arrangement in 
a recent Punjab case, in which 
Indian law of consideration was 
elaborately discussed. Da v. 


P. Ma, DO. 49. 


t Rai, [1905] P. L. R., 28, ` 
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Theoretically considered, inadequacy in the 
price or of the subject-matter is, as pointed out 
by Professor Pomeroy, a species of inequality 
and unfairness, and may be an instance of hard- 
ship and oppression. But in no individual ins- 
tance it is for a court to determine the numerous 
and different considerations and motives which 
enter into and affect the question. The modern 
tendency therefore is to regard inadequacy as 
evidence of fraud, and not asa hardship. But it 
may be doubted if the difficulty has been really 
simplified by the altered mode of treatment." 
The present doctrine, however, is that fraud in 
the purchaser is of the essence of the objection 
to the contract on the ground of inadequacy.* 

To determine therefore, whether the considera- 
tion of a contract for sale was adequate, and 
whether the court can, upona suit being insti- 
tuted, refuse to decree specific performance of 
the contract on the ground of gross inadequacy 
of consideration (as defined above), we must carry 
ourselves back to the date of the contract, and 
the time when the purchase-money was paid. 
Fraud is a mental condition and as such must 
have existed, if at all, at the very inception of the 
agreement. If at that time the consideration 
would have been deemed adequate, and the court 
would have decreed a specific execution of the 
contract, had the suit been then brought, it 
follows necessarily that the consideration must, 
at a subsequent date, be also deemed adequate, 
and the court must decree such specific execu- 


tion. Where, therefore, the consideration or ` 





P d E — 2 | 


' Pomeroy, S.P., s. 194. s Pomeroy, S.P., s. 195. 


* Bel v. Dann, [1843] 2 Hare, * Hale v. Wilkinson, 21 Gratt,, 


So. Ck. Guaóai v. Balaji ; Waterman, » Poole 
(1892 17 Bom, 232. — Ng 


v. Sher- 
gold, [1786] 2 Bro. C.C., 118, 119. 


^e 


Theory 


Tested at 
time of 
contract, 
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a part of itis an annuity for life, and the life 
terminates before any payment but after the — 
conclusion of the contract, the consideration does — 
not by reason of such termination become 
inadequate. So a contract to develop a mine, 
fair and reasonable when made, does not suffer 
from inadequacy of consideration if a rich vein of 
ore is subsequently discovered.” 

Nature of Next, the inadequacy must be so gross as by 

wes. itself or taken in conjunction with other circum- 
stances to evidence fraud or unconscionable 
dealing ; it must, it has been even said, be so 
striking and so substantial as to shock the com- 
mon sense of mankind,‘ and render the bargain 
such as no man in his senses and not under 
delusion would make on the one hand, and as 
no honest and fair man would accept on the 
other. Fraud may be any act fitted to deceive,’ 
and "undue advantage" will include all forms 
of inequitable pressure. There may therefore be 
proof of misrepresentation, deliberate suppression 

U sem) of the truth,” or circumstances of oppression and 

ae inequality. Inadequacy of consideration, there- 


V-Lite “esis wa ca RANA Loe 
* SR.A,s r5, ill. (9); Mert creates no ion of fraud, but 
=r v. Capper, 083) 1 Bro. CC, may be — d triad Sé A fact. 
CL Sx v. Turner, Sorrell v. Dann, Aug 2 Hare, 
e, o rene ot ae y E J, a 
` * 495. 
the purchase took effect during the € Por Nelson, J. Erwin v. Par- A 
existence of the annuity, [fit did 4am, 12 Howard, 197 ; Waterman, 
but for an instance, the inti is 246 =. See Sugden, W& P3275; — 
purchased the annuity and Ld y “Cal. et xe | 
ann cannot , 12 it, 130 ; 3 ge. 
e v bed hoe den — 5* Eq. 6. DE 
a min as the event — "T , Eqa 3. ( 
* Hea “tras t Br. 
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fore, may become a most material circum- 
stance when one of the parties to a transaction 
is from age, ignorance, distress, incapacity, 
weakness of mind, body, or disposition, or from 
humble position or other circumstances unable to 
protect himself.‘ A distinction has obviously to 
be drawn between cases where parties have 
knowingly and deliberately fixed upon a price 
and where there is no evidence of such 
knowledge, intention or  deliberation?; The 


artful, the importunate and the cunning? unhap- 


pily abound in the world, and they may have 
victimised a person so situated that the just 
result of his judgment was misled, confused 
or disturbed.* For instance, proper time may 
not have been allowed to him and he may have 
acted improvidently ; or he may have been 
importunately pressed, or strongly persuaded by 
those who enjoy his confidence ;’ or he may not have 
been fully aware of the consequences and may have 
been suddenly drawn in to act ; or he may not 
have been permitted to consult disinterested 
friends,? or legal advisers," before he was called 





incompetent to value them, pur- court, Mod:sett v. Johnson, 2 

chaser a dealer in such articles, — Blackf., 441. 

who stood by knowing price named * Cf. 1 Story, Ze, 251 ; — 

was wholly unfair). Cf. Voumg Howard, [1842] 9 

v. Clerk, [1720] Prec. Ch, 538, 2 Martin v. Mitchell, [1820] 2 KS & 
Roóinsom, 


Scott, 225. W , 413, 423 ; Stanley v. 
1 Kerr, Fraud, 169. Osgood v [1830] r R. & M., 527. 
Franklin, 1816] 2 Johns. C = 1, 2s * Graham v. Pancoast, 30 Pa, 


Leases of c St., ; Cf. Clark v. Malpas, 
set aside for mix — in —— — D —— 8o. * 
Tudor, Charities, 246. As to * Clstherall v. Ogilvie, 1 Dessaus., 


garding sales of reversions see Fry, Ch Ge v. Malin, 5 Blackf, ` 


; 509. 
TUE S. P. p.282-, ci - "We e, 

— biak, Mo Haris, bai" —— 
245, 247. ; Bae ae ifiths, [18 
EA GE EI En 
not held entitled to freu Dr de the v. Zane, CR 

91 | 
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upon to act in circumstances of sudden emergency __ 
or unexpected right or acquisition. In such. 
cases, 1f the bargain is unequal, the court may 
find fraud, imposition, or unconscionable 
advantage, and refuse specific performance. 
Where, therefore, a woman, who was under a 
misapprehension as to the precise nature of her 
rights, agreed to sell land worth 1200 dollars for 
a horse valued at 100 dollars, the court considered 
the agreement unequal and unreasonable, and 
refused to enforce i^ And where the considera- 
tion was about ten times the value of the land 
agreed to be sold," but the purchase had been 
made the condition of aloan which the plaintiff, ~ 
a poor and illiterate man, was very anxious to 
negotiate with the object of prosecuting his claim 
in Chancery to some valuable property, Lord 
Romilly said, “Coupled with such circumstances, 
the evidence of over-price is of great weight, and if 
the case had stood here I should have been of 
opinion that this transaction was one which could 
not stand." “Great inadequacy,” remarked 
Bradley, J., "requires only slight circumstances of 
unfairness in the conduct of the party benefited 
by the sale to raise the presumption of fraud." 

Pags The question of inadequacy apparently does 

honestly — not arise where at the time of the contract neither 
party has any knowledge of the value of the 
property,* unless, possibly, where the inadequacy 










t Hügpéer v. Butler, (1886] 78 — individual, 2 Dart, V. & P., ed. 6, 
Maine, $20, 1 Ames, 419. 1210. 


è Ceckell v. Taylor, [1851] 1:5 E 
gene- Beav., 103, 115. Distinguish A ééott 

v. Sworder, dap De G.&S. 
448 ; McManus v. Boston, [1898] 
171 Mass., 152, I Ames, 420. S 
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is so gross as to take a case out of the general 

rule. Every man must bear the loss of a bad 

bargain legally and honestly made; if not, he 

could not enjoy in safety the fruits of a good 

one.* 

Inadequacy of consideration should be dis- Failure of 
tinguished from failure of consideration, which ‘™seration. 
arises by reason of events which either determine 

the existence of the subject-matter of the 

contract or materially affect it. Where the 
purchase-money is not paid, the liability to pay 

remains and may. be enforced. But where the 

thing contracted about is, say, destroyed prior 

or subsequent to the agreement, the contract 

may fail by reason either of mistake? or of 

impossibility of performance. The contract 

has no valid inception.” So where a suit 

between a party claiming an estate under an 

alleged adoption and another disputing the fact . 

and validity of such adoption was compromised hig 
upon the latter admitting the adoption and mE 
agreeing not to question itin future, but the 
second party did afterwards repudiate the 
adoption and unsuccessfully tried to rescind the l 
agreement of compromise, the Judicial Committee Lë: 
held that the principal consideration for the Ns 
compromise was an abstention on the second 
partys part to question the legality of the first c 
party's adoption, and there having been a failure — — - 
on the former's part to keep up to the terms o Ki EN = 










E 


the compromise and his conduct having be 


variatice with and having amounted toa si 
sion of the relation intended to 
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' 3 Dart, F6 PHA se M VP AERE 
De. Bhck Jy Harris v.  * Pomero 3a 
Tyson, (1855] 24 Pa. St, 347, 3 Hanuman 
Keener, 564. | E 
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by the compromise, there was such a failure of 


consideration for the agreement of compromise 
as to disentitle the second party to maintain a 
subsequent suit for a specific performance of the 
same.' Partial failure of consideration, eg. 
where the article contracted about is found to be 
in existence but in a damaged condition,’ will 
seldom avoid a contract, unless a material part 
of the subject-matter of the contract, supposed 
by both parties to exist, has, before it has been 
made, ceased to exist. Es, if there is a contract 
to pay an annuity to the promisee for the lives of 
two persons, and it turns out that at the date of 
the contract, unknown to the contractors, one of 
these persons was dead, the contract cannot be 
specifically enforced.‘ So where there was a 
contract for sale of a leasehold interest in land to 


commence in the future, but before the day . 


arrived an ocean storm washed away a part of 
the land, the South Carolina Court refused to 
decree specific performance? But a person may 
contract in such terms as to preclude himself 
from objecting on the score of the non-existence 
or determination of the subject-matter at the 
time of the contract.* 


(e) Mistake. 


Mistake in its legal a & ams — 


e — —— — —— — — — ——— —— — —h — 
— — — 


gn 


Chandra " i v. Bawomas Ch. Ap, 58; SRA., Is. 21, ill. to 
Bei, [1990] 4 A: L.J. R., se, au el. @. x sg: 
Barr [1838] oss. i 


*'Hamhs v. Pulling, (1856] 25 
LJ. Q.B. 375 (sale of 


non-payment or non-receipt 


T id for 20 
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. * Ante, 166-8, vc 2 
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take the minds of the parties never meet, there 
is no agreement either at law or in equity. But 
there may be mistake present which does not 
avoid the agreement, but which excludes such 
full, free and intelligent consent as a court of 
equity deems necessary in the case of a contract 
which it is called upon specifically to enforce.' 
Mistake has been described as “ some uninten- 
tional act, omission, or error, arising from uncon- 
sciousness, ignorance, or forgetfulness, imposition 
or misplaced confidence."* But mistake is zz- 
ternal, and may be more correctly described as 
an erroneous mental condition, conception, or 
conviction, induced by ignorance, misapprehen- 
sion, or misunderstanding of the truth, but with- 
out negligence, and resulting in some act or omis- 
sion done or suffered erroneously by one or both 
the parties to a transaction, but without its erron- 
eous character being intended or known at the 
time. Wherever by reason of an erroneous 
impression or a wrong conclusion a person is in- 
duced either to do or to omit to do what he would 
not otherwise have done or omitted, there is a 
mistake,‘ and if this mistake is material, that is, 
of the essence of the transaction, which without 
it would not probably have taken place,» and if it 





3 The principle upon which 2 Ch., 534- 1 
equity proceeds is thus stated by fr Story, |. S IIS Bee: 
Sir E. Fry :- "There must be a con- Fraud, — 2 Pomeroy, . ——— 
tract legally binding, but that this 1475 #. Logd ao Dm 

* Ibid, s. 839; 
* CE Haynes, 






is not enough,—that to entitle the 





406 


is unconscionable for the party deriving benefit 
from the mistake to retain his advantage," a court 
of equity will feel disposed to interfere. Know- 
ledge and intention exclude mistake. The 
mistake may be either common to both the 
parties, or it may be a mistake of the plaintiff 
alone or of the defendant alone. Where there 
was a dispute as to whether a contract of sale 
covered seven acres of copyhold land, said to be 
part of the estate sold, Lord Thurlow observed : 
“No doubt, if one party thought he had pur- 
chased bond fide, and the other party thought he 
had not sold there is a ground to set aside the 
contract, that neither party may be damaged ; 
because it is impossible to say one shall be forced 
to give price for part only which he intended to 
give for the whole or that the other shall be 
obliged to sell the whole for what he intended to 
be the price of part only. Upon the other hand, 
it both understood the whole was to be conveyed, 
it must be conveyed. But again, if neither under- 
stood so,—if the buyer did not imagine he was 
s buying, any more than the seller imagined that 
he was selling this part, then his pretence to have 
the whole conveyed is as contrary to good faith 
upon his side, as refusal to sell would be in the 
other case." 5 ` a mL eK are: 
Mutual mistake, as we shall see, may be a 
ground for rescinding or reforming an agreement. 
bé 4 fortiori it will operate as a bar to a specific 





— P — — * 


a age Ra i of agreement have material facts alone, but the uncon 
* | uen Zi and the courts scientious advantage taken by the — 
ea i can have noright to put a difer- party by the concealment of them,” — 
e AES |. .. vmi construction upon it," Bigelow's | 1 Story, Æg., s. 147. Ke", 
EC or Ega a vo äm Irnham v. Child, [1781] 1 Bro. - 
| D Xt Fonblanque, ch. C.C., og Distinguis rvis v. 
a Bers 1875) 8 Ch. ae, “a 
dy v. Willams, [1799] 
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performance of the contract. Where, e.g., the 
owner of an estate contracted to sell it and sti- 
pulated that he should not be obliged to define 
its boundary, and the estate really comprised a 
valuable property not known to either the vendor - 
or the purchaser to be part of it, though the 
agreement had been reduced to writing and was 
expressed in the form intended,' yet as the con- 
tract had been entered into upon a mutual but 
erroneous assumption, it was not specifically 
enforced. So where a person contracts to pur- 
chase property which belongs to himself, though 
that fact is unknown to both the vendor and the 
purchaser, there wili be no specific performance 
decreed against the mistaken owner.? 

Where the mistake is of the plaintiff he may, -Plaintiff's 
under certain circumstances, sue for reformation mistake. 
of the agreement or rectification, and may en- 
force specific performance of ‘the amended 
contract. But this is a matter the consideration 
of which I will reserve for a future lecture; | 
will simply observe in passing that the fact that 
at one stage of a suit the plaintiff has misinter- 
preted a contract, will not preclude him at the 
hearing from claiming its specific performance 
according to the true construction.® 





* The general rule that parties Cf. Bingham v. Bingham, [1748] 1 
may not prove their intention Ves. Sr, 126; Lawrence v. Zeen, 
dehors their writing or deed admits diem, (1831] 2 Bailey, 623, CA 
of an exception in favour ofacase 2 is dio 562. But the rule cannot - KÉ: ch 
of mistake. I. Ev. Act, s. 92, firmed lly in respect « 
prov. t. CL Marguis 7: v. > 
Stangroom, [1801] 6 Ves., 328. 

* Baxendale v. Seale, ey he 19 

Keener, 
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Desecciunt^s Where the mistake is of the defendant and he 


mistake 


seeks to resist specific performance in whole or 
m part upon that ground, the cases present some 
kd ei as there has been a marked veering 
round of judicial opinion on the point with the 
march of time. In the beginning of the nine- 
teenth century an eminent Lord Chancellor of 


OM vee England affirmed: “It ts not necessary that 


» 


fraud should be made out. Though from want of 
attention, misrepresentation, and mistake, a party 
may have acquired a right at law, this court will 
not, especially if upon other circumstances the 
case is hard, decree a specific performance ;'" 
and towards the middle of that century an emin- 
ent Master of the Rolls stated the principle upon 
which equity courts proceed in cases of mistake 
in these terms: “ If it appears upon the evidence 
that there was, in the description of the property 
a matter on which a person might Gong fide 
make a mistake, and he swears positively that 
he did make such mistake, and his evidence is 
not disproved, this court cannot enforce the speci- 
fic performance against him. If there appear on 
the particulars no ground for the mistake, if no 
man with his senses about him could have mis- 
apprehended the character of the parcels, then I 
do not think it is sufficient for the purchaser to 
swear that he made a mistake, or that he did not 
understand what he was about." 

Taking the older cases, therefore, we find 
equity has afforded relief under the following 
circumstances :— 


Mistake t. Where the defendant's mistake has been 





—— Armitage, [1806] t3 a capricious and arbitrary discre- ^ 
t Ames, - tion. e, anm 

kine added, "Bas vie em D] (09 Swaisiend v. — M E 
wo him : Ferner v. Statham, (1746) 29 Beav., 430, 1I Ames, 3 Gr eJ. 
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induced, or contributed to, by the plaintiff. This 
may be so on account of either some act per- 
formed or a statement made by, or attributable 
to, the plaintiff." Æ.g., wherein a sale by auc- 
tion, the plaintiff led the defendant to believe that 
he (the plaintiff) would not be the purchaser and 
thus put the defendant off his guard, and then he 
subsequently went into the auction-room and 
bade for the property and thus gave rise to a 
suspicion that he was a puffer, and the agent, 
employed by the plaintiff to make the reserved 
bidding, omitted to do so by reason of a mis- 
apprehension, with the result that the property 
was knocked down to the plaintiff for Z tooo less 
than what he knew the defendant wanted there- 
for, Lord Erskine ruled that, as the former had 
obtained an advantage through a mistake, a court 
of equity would not give him any assistance in 
that.* So where in another sale by auction the 
plan annexed to the particulars of the house and 
grounds put up for sale, showed a shrubbery on 
the western boundary, and the defendant, on 
making an inspection with the plan in his hand, 
found on the western side a belt of shrubs and 
three large ornamental trees enclosed by an iron 
fence. and, taking that to be the boundary, he bid 
for and purchased the property. He afterwards 
discovered that the said trees and fence stood in 
the glebe land adjoining the property sold, the 
real boundary of which was denoted by stumps, 
which were so covered by the shrubs as not easily ` 
to be seen, and he resisted specific performance. ` 
The court held with him, upon the gr | tha E 
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negligentia on the part of the vendors." Here 
there was no actual error in the plan, the trees in 
question not being shown therein. But there 
have been other cases where in the particulars 
supplied by the plaintiff there has been such mis- 
description or ambiguity as to the substance of 
the contract as to justify the mistake made by 
the defendant. Thus where at an auction sale 
of an estate by lots, lot 5 was described as 
"an undivided moiety in a valuable piece of 
free-hold plantation ground,...let to Mr. Godfrey, a 
yearly tenant. The apportioned rent of this lot 
is £16 per annum," and the purchaser in answer 
to a suit for specific performance by the vendor 
swore positively that he was deceived into think- 
ing. at the time that he bid for lot 5, that the 
apportioned rent thereof, and not of the whole of 
the undivided moiety, was £16 per annum, Lord 
Romilly held that the mistake was not an un- 
reasonable one and dismissed the suit.” So again 
where the plaintiff in a letter to the defendant, a 
widow, presumably unaccustomed to the transac- 
tion of business, said that he had once offered 
40 dollars per acre for her land, but now thought 
that 35 dollars per acre would be “a big price for 
it," and added, “to buy the land now and pay 
cash down, and not get possession until next 
spring, and have the taxes to pay on it this fall, 
I would not want to pay over S 2000 for the Go 
acres, And counting taxes and interest on the 
money, that would make it a little over $35 per 
acre....If that will buy the land, I will take it and 





` Deexy e Hancock, [1870] 6 taken ata valuation and one of 
Ch. 1, 2 Keener, 969. condi i 

$ Socdimd v. Dearsiey, supra. purchaser was to take timber at a 
CE Freres v. Clowes, KEEN valuation ; Grant, M.R., held ex- 
as Ves, $16 (the i * state cetero 2 mer adus two lots | 
diat tambor on lots 4 & $ wan 3o be ly to mislead purcbaser 
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pay all the money down ;” and the defendant 
accepted the offer and had a sale-deed prepared 
reciting the consideration as $2,100 (at the rate of 
$ 35 per acre), the Supreme Court of Kansas held 
that there was reasonable ground for the defend- 
ant's mistake, and they refused specific perform- 
ance to the plaintiff on a tender of $ 2000 only.' 
Shaw, C. J., has stated the law thus: “A de- 
fendant may not only show that the agreement is 
void, by proof of fraud or duress, which would 
avoid it at law ; but he may also show that with- 
out any gross laches of his own, he was led into 
a mistake, by any uncertainty or obscurity in the 
descriptive part of the agreement, by which he, 
in fact, mistook one line or one monument for 
another, though not misled by any representation 
of the other party, so that the agreement applied 
to a different subject from that which he under- 
stood at the time ; or that the bargain was hard, 
unequal and oppressive, and would operate in a 
manner different from that which was in the con- 
templation of the parties, when it was executed. 
In either of these cases equity will refuse to inter- 
fere, and will leave the claimant to his remedy 
at law."* 

2. Where the plaintiff knows of the defend- 
ant's mistake or has good grounds to suppose 
that a mistake has been made? Webster v, 
Ceci is a good illustration. Here negotiations 








> — EN Jones, ee did —- —— E a contract as 
32 nsas, 5, I Ames, 378, (fer equit ou j to be s D 
Valentine, J.>“In strict law, an fieally sat Äerer Distin Li 
by the words of the lettersof the Mansfield v. Hodgdon, 147 ass., 
parties, we think the parties made a 304. 
contract ; but we also think that Western Railroad Corp. v. 
infact and in equity, the minds of Sadcocé, [1843] 6 Met, 346, 2 
the parties never came together; Keener, 941. . 
that they really never agreed to * Kerr, 449. 
the same thing ; and therefore, in * [1861] 30 Beav., 62, 1. Ames, 
equity and good conscience they 342. | 
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for the sale of some immoveable property had 
been going on for sometime between the plaintiff 
and t efendant, the property produced an 
annual return of £90, was mortgaged for sums ` 
amounting in the aggregate to £1800, and the 
defendant had previously refused to sellit to the 
laintiff's agent for £2000. It appears that on. 
tober 22, 1860, the defendant totalled the 
respective values of the lands and cottage in 
question, but through inadvertence and in his 
hurry to save the post, he added them up as am- 
ounting to the sum of £1100 (instead of £2100) 
and without reflection inserted that sum in a letter 
to the plaintiff. The plaintiff by return of post 
accepted the offer, whereupon the defendant, be- 
coming apprized of the error, immediately gave 
notice of it to the purchaser. Romilly, M.R., 
refused specific performance to the plaintiff. 
Another instructive case ‘‘ where a person snapped 
at an offer which he must have perfectly well 
known to be made by mistake," is Mansfield v. 
Sherman? The facts here were these : Sherman, 
living in New York, owned a tract of land in Bar 
Harbour, which he had caused to be laid out into . 
avenues and building lots, twelve in number, and 
a plan to be made by a landscape engineer. Mans- 
field saw these lots and enquired of a firm of real 
estate brokers at Bar Harbour about a small lot . 
(no. 7) to the extreme south. These brokers 
communicated with Sherman, who sent them the 
plan, a list of prices for the lots and instructions 
about selling. In this list the price of lot no. 12, 


which was near the extreme northern end of the _ 3 


tract, and had no possible connection with lot — 





Tamplin v —  *[1$39) 81 Maine, 365, 1 


M 
(An 


= E. ; 
ho^ 


2. - 
€ d $ b 
i E = Ze E. e 
e E 
» a KL? à é - - e 


T 


E^ 


— 













MISTAKE KNOWN TO PLAINTIFF. 413 


no. 7, was marked $ 2500. Mansfield, after learn- 
ing the prices and examining the lots said he 
would take both lots nos. 7 and 12, and Sherman 
agreed to sell them for $ 4000, $ t500 being the 
price marked for lot no. 7. Sherman, however, 
came to Bar Harbour about a couple of months 
afterwards and then discovered that he had made 
a great mistake as to lot no. 12. It contained a 
valuable building site, which he had supposed was 
not included, and which he had not intended to 
bargain at such a price ; and he refused to con- 
vey it. Evidence was adduced to show that the 
value of this lot was $ 12,000, and that Sherman, 
who lived at a distance, had acted under an er- 
roneous impression and made a mistake about an 
important and controlling fact. In dismissing an 
action for specific performance brought by Mans- 
field, Emery, J., said, ‘‘Of course, if there was a 
valid contract, Mr. Sherman should answer in 
damages for all the loss his mistake and refusal 
to convey have occasioned to Mr. Mansfield. 
The court, when appealed to in an action at law, 
can only consider whether there was a valid con- 
tract and a breach. The mere mistake of one 


party, however great, will not excuse him from 
making full compensation." When, however, 


application is made to the court, not to determine 
and enforce legal rights, but to do equity between 
the parties, the court will be careful to do only 
equity, and will not aid one party to take advan- 
tage of the mistake of the other party." We 
thus see that a mistake which in itself might not 
be a sufficient ground to save the defendant from. 

his bargain, may often protect him when 
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plaintiff knew of the advantage he was getting 
when the contract was made.’ 

3. Where the mistake is due solely to the 
defendant. The language of clause (c) sec- 
tion 28, Specific Relief Act, shows that the mis- 
take which induces the assent of the defendant 
need not have been odfazmed by any act or con- 
duct on the part of the plaintiffs In fact, the 
Indian legislature clearly contemplates that there 
may be cases where no blame can be ascribed to 
the plaintiff, who may have contracted with the 
defendant in the dona fide belief that the latter 
was fully competent to contract, and yet the 
defendant, by reason of some mistake under 
which he was labouring, may be entitled to be 
relieved against the consequences of his act in a 
court of equity. The illustrations are instruc- 
tive. 

“A, one of two executors, in the erroneous 
belief that he had the authority of his co-executor, 
enters into an agreement for the sale to Æ of his 
testator's property. Æ cannot insist on the sale 
being completed." ` 

“A directs an auctioneer to sell certain land. 
A afterwards revokes the auctioneer's authority as 
to 20 órg/tas of this land, but the auctioneer inad- 
vertently sells the whole to Z, who has not notice 
of the revocation. can not enforce specific 
performance of the agreement." 

The first illustration is founded on the case of 
Sneesby v. Thorn, the second on that of Manser 





© Chute v. Quincy, [1892] 156 dams, supra; Townshend v. Stang- 
Mass , 189, 2 Keener, 1002 (lot sold room, supra. 
contained 9230 feet, but by mistake * Pomeroy, S. P, s. 245; 2 
of surveyor was shown on plan as — Bg. J., s. 860, p. I518. 
containing 3230 feet, and price had * Cf S.R.A.,, s. 28, (5) ; also s. 
been calculated WS is area, 26, (a), (4). 
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wrong). KH v5 Wi 
->= 


KR noa | 
E. e a N 
OK, ge 


ba 
em 





MISTAKE DUE TO DEFENDANT. 415 


v. Bac&é^ Now, asa matter of law, A the exe- 
cutor was competent, if he chose, to have made 
the sale alone ;? so also the revocation of an 
agent’s authority (and an auctioneer is an agent 
for sale ) does not take effect, so far as regards 
third persons, before it becomes known to them. 
And yet as in neither case the contract would ap- 
parently have been entered into but for the mis- 
take under which the defendant laboured, a court 
of equity would refuse specific relief. So where 
the defendant had given, or he thought he had 
given, a discretion to an auctioneer to sell but not 
to let the property go under a reasonable sum, 
and in consequence of such belief, he abstained 
from allowing a friend to bid for him, but the 
auctioneer did not consider that he had any 
authority to buy it in or to make any reserved 
bidding, and the property was knocked down to 
the highest bidder on the spot for nearly two- 
thirds of the price which the owner had expected 
to get, the purchaser’s bill for specific perfor- 
mance was dismissed, but without costs, as the 
plaintiff was not at all to blame.* An earlier 
case which came before Lord Langdale arose out 
of rather peculiar facts. The properties belong- 
ing to two different persons, Malins and Davis, 
were to be sold by auction by the same auctioneer 
on the same day and at the same place. Davis 
appointed Freeman to bid for him in respect of 
his property. Freeman arrived at the auction- 





* [1848] 6 Hare, 443 (herea * Day v. Wells, [1861] 30 Beav., 
right of way to other land of 220,1 Ames, 380. Romilly, M.R., 
vendor was reserved ). Pomeroy, here repudiated the proposition, 
S.P., 341 n. "that a person having given an un- 

* See Ind. Suc. Act, s. 271, ill. limited authority to an auctioneer 
(c); Act V of 1881, s, 92; Shep. may, when dissatisfied with the 
Touchstone, 484; 1:1 Williams, price at which it is sold, revoke his 
E xecutors, 716, 720. authority." H 
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room when some of Malins’ property was under 
sale. He heard the description of this property, 
which was in terms wholly inapplicable to Davis's 
estate, and began to bid for it, and kept bidding 
in a hasty and inconsiderate manner till the price 
was raised to £1400 and the lot was knocked 
to him. He shortly after discovered that it was 
not Davis's property, and subsequently spoke to 


.the auctioneer and refused to sign the contract 


and pay the deposit. Upon a bill for specific 
performance being brought, the Master of the 
Rolls said, “The question here is not, as it has 
been put, whether the alleged mistake, if true, is 
one in respect of which the court will relieve, for 
the court is not here called upon to relieve the 
defendant from his legal liability, but whether, if 
the mistake be proved, the court will enforce a 
specific performance, leaving the defendant to 
his legal liability." * His Lordship held that 
Freeman never did intend to bid for the property 
in question, that he never meant to enter into this 
contract, and it would not be equitable to compel 


him to perform it.* 


But the tide has turned in England. In 1880 ` 


an eminent Lord Justice remarked, “If a man will 
not take reasonable care to ascertain what he is 
buying, he must take the consequences. The 
defence on the ground of mistake cannot be sus- 
tained. It is not enough for a purchaser to 
swear, I thought the farm sold contained twelve 
fields which I knew, and I find it does not include 
them all, or, I thought it contained one hundred 
acres and it only contains eighty. It would open 





' Cf. per Cooley, J. : “Denying 449, I Ames,' 437. z 
specific performance does not deny * Malins v. Freeman, [1337] 2 


the legality or obligation of the Keener, 25, 1 Ames, 383. Cf. Sall 
contract : it denies merely that the v. Storie, [1823] 1 S. & S, 210; | 
izance," Howell v. George, (1815) 1 Madd, ` 


case is one of equitable cogn 
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the door to fraud if such a defence was to be 
allowed. Perhaps some of the cases on this 
subject go too far, but for the most part the cases 
where the defendant has escaped on the ground 
of a mistake not contributed to by the plaintiff 
have been cases where a hardship amounting to 
injustice would have been inflicted upon him by 
holding him to his bargain, and it was unreason- 
able to hold him to it." And the next year 
Mr. Justice Kay said, “I understand the rule to 
be this: the purchaser may escape from his bar- 
gain on the ground of mistake, if it was a mistake 
which the vendors contributed to, that is, in other 
words, if he was misled by any act of the vendor's ; 
but if he was not misled by any act of the 
vendor's, if the mistake was entirely his own, then 
the court ought not to let him off his bargain on 
the ground of a mistake made by him solely, 
unless the case is one of considerable harshness 
and hardship." Accordingly, where at an auc- 
tion-sale a bidder, purely through his own in- 
advertence, bid for lot 1, under the impression 
that he was bidding for lot 2, and lot 1 was 
knocked down to him, Kekewich, J., held that he 
could not resist specific performance on the 
ground of his mistake.* 

As a result of what has been called “the 
recent tendency of the English courts to the 
narrowing of equitable doctrines," we find the 
topic of unilateral mistake reduced to a sub- 
division of the topic of hardship. It remains 





' "To permit such a defence 1902] 2 Ch., 266, 271. On appeal 
De reversed 
judgment was ve 


jury aod to destroy the security of ground, [19903] 1 Ch, 5 
contracts.” Fry, s. 165, p- 336. Collins, —— a —— 
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to be seen how far our Indian courts will follew 
the later English precedents. The Specific Relief 
Act embodies a more liberal doctrine, and does 
not mix up the plea of mistake with that of hard- 
ship... As a matter of fact, however, the conse- 
quence of mistake will very often be found to be 
hardship. A good illustration is the American 
case of Kelly v. York CA/s Improvement Co. 
That was a bill for the specific performance of an 
alleged contract for the conveyance of two parcels 
of land at York Cliffs. It appears that the 
defendant company was organized to purchase, 
improve, lease and sell lands at this summer 
resort, but was not a financial success. It 
contracted to sell the parcels to Kelly for 
S 38.700, who, taking advantage of a bye-law 
of the company, which had escaped the memory 
of the president and the director who were acting 
for the company, and which provided that the 
stock of the company should be accepted at not, 
less than its par value in payment for land, tender- 
ed such stock for $38,100 and cash for the 
balance. Evidence showed that the land was 
saleable at that time in the neighbourhood at a 
price in money of $50,000, while the stock, par 
value of S100, was not saleable for over a few 
dollars per share. The Supreme Judicial Court 
of Maine found that the officers of the company, 
supposing they were making an advantageous 
sale for money, by mistake made a disastrous 
sale for stock of doubtful value, and it refused 
specific performance to Kelly, as otherwise the 
plaintiff would have obtained land of considerable 





! Cf, Sp A, s. 28 (c), with ss. ona fide mistake of another ; or, at 


22,11 “The principle on which least, that a court of equity Ka | Ns 
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money value for stock of little money value, 

while the defendant would have suffered loss and 

been seriously crippled in its resources. 
And here it may not be out of place to Nondis 

remark that “there is a wide difference between dant by plain- 

the cases where the court is called upon to set {Uf of facts. — 

aside an agreement, and those where it is called 

upon to enforce an agreement." “I am not 

aware of any case in our own courts or in Eng- 

land," said Walworth, C., “where the simple 

suppression, by the buyer, of a fact which 

materially enhances the value of a property, has 

been deemed sufficient to set aside the sale, on 

the ground of fraud. The rule is different where 

the purchaser applies to a court of equity to 

enforce the specific performance of an agree- 

ment. In such a case this court will not enforce 

a specific performance of the contract, if the 

complainant has intentionally concealed a 1 

material fact from the adverse party, the dis- 

closure of which would have prevented the 

making of the agreement, but he will be left to 

his remedy at law.’* The American courts 

accordingly act consistently upon the rule that 

where the plaintiff purchaser has taken an undue 

advantage of his position and knowledge and has 

abstained from disclosing to the vendor material — 

facts of which he was, to the purchaser’s know- KC 120 

ledge, ignorant, and which the said purchaser d 

had become apprised of by means of superior O=  — 

facilities of information at his command, and has. NES. —— 

thus been enabled to purchase the property at an = = 
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where the plaintiff-purchaser lived near the 
lot and knew its value, and the defendant- 
vendor lived at a distance and did not know 
its value, and, while the plaintiff did not make — 
any misrepresentation, he concealed his know- 
ledge of the recent rise in value of the lot and 
took advantage of the vendor's ignorance, and 
thus got from her a contract to convey him the 
lot for but a little more than one-third of its 
value, the New York Court denied specific per- 
formance of the contract for sale to the pur- 
chaser. The rule is eminently equitable, and 
the Alabama Court has extended it even to a 
case where the plaintiff was not shown to possess 
facilities which the defendant had not. It refused 
to enforce an agreement to compromise a debt, 
entered into by a creditor in ignorance of a judg- 
ment, execution and levy, made on his behalf on 
the debtor's lands in another state. These facts 
were known to the debtor and not to the creditor, 
though the debtor probably supposed that the 
creditor was not ignorant of them. The contract 
under those circumstances, the court remarked, 
could scarcely be said to be just, fair and reason- 
able. But the contrary view has been taken, as 
we have seen, in the recent English case of Zurner 
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gence, he is yet to be relieved, cannot be main- 
tained." Where, therefore, the defendant pur- 
chased a lot described as ''all that well-accus- 
tomed inn, with the brew-house, out-buildings, 
and premises known as The Ship, together with 
a messuage, saddler's shop, and premises adjoin- 
ing thereto, situate at Newerne, in the same 
parish, No. 454 and 455 on the said tithe map, 
and containing by admeasurement twenty per- 
ches, more or less, now in the occupation of 
Mrs. Knowles and Mr. S. Merrick,” without car- 
ing to look at two plans which were lying on the 
table in the auction-room, but relying on the fact 
that he had known the property from a boy, and 
he then declined to complete the purchase unless 
three plots of garden ground adjoining the lot as 
above described were conveyed to him, specific 
performance was decreed against him. The 
vendors had done nothing tending to mislead, 
and James, L.J., remarked, “It is said that it is 
hard to hold a man to a bargain entered into 
under a mistake, but we must consider the hard- 
ship on the other side. Here are trustees realis- 
ing their testator's estate and the reckless con- 
duct of the defendant may have prevented their 
selling to some body else. If a man makes a 
mistake of this kind without any reasonable 
excuse, he ought to be held to his bargain." 
Even courts which relieve against unilateral - 
mistake admit that the mistake must not be one 
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serious character, amounting, in some cases, even 
to the violation of a positive legal duty, and the 
broad proposition that a mistake concerning 
matter as to which the party had means of know- 
ledge or might have ascertained the truth, will 
not be relieved from,? cannot be sustained.’ 

Estoppel. Moreover in dealing with cases of unilateral 
mistake the rule of estoppel should not be lost 
sight of. Whatever be a man’s real intention, 
incl if he manifests an intention to another party, so 

Mistake re- : = - 
garding vital aS to induce the latter to act upon it in making 
— a contract, he will be estopped from denying that 
the intention as manifested was his read inten- 
tion, The mistake in order to entitle the defen- 
dant to equitable relief must further be of a vital 
part of the contract, of the corpus of the agree- 
ment.’ If, for instance, provided he gets his 
price, it is perfectly immaterial to a vendor of 
immoveable property, who purchases the land, he 
cannot resist specific performance if the actual 
purchaser turns out to be a ġenamtidar or an 
Difference in agent. And we have seen that a difference in 
ime ds quantity or quality can generally be compensated 
in equity. It may be that where a person buys 
one-half the quantity of land that he intended to 
buy, and the vendor intended to sell, the result 








! 2 Pomeroy. Eg. 7., s. 856. qualification, and purchaser had no 
$ 3 Story, Eg., s. 146 and note. knowledge of vendors mistake. 
s3 Kelly v. Solari, |1841] 9 M. Holmes, J., said that the vendor's 

SW. SA, Woodrifff, 258; Da:/s v. “obligations must be measured by 

Lloyd. Días) 120. B,53r ; Wl- his overt acts." 

mott v. Barber, (1881] 15 Ch., D., * LCA., s. 20, "a mistake as to 

96,106 But ignorance of a fact is a matter of fact essential to the 

one thing and ignorance of the agreement." 







means of proving a fact is another, * Smith v. Wheatcroft. pra | ; 
Windbiel v. Carroll, [1873] 16 Ch D., 223; Nash v. Dix, Lt 1 t 
Hun, 101, Woodruff, 263 78 L. T. 445. Distinguish Archer 


* Benjamin, Sae, 112; 2 Williams, v. Stone, ibid, 34 ( here personality 
V. & P , 668. Cf. LE. v. A., s. 115. of purchaser was a material ele- 
In Mansfield v. Hodgdon,t47 Mass.. ment in determini vendor's 
304, vendor thought he was selling intention ). Pothier. Oblig 
property subject to mortgage, but 7” Ante, 218, 
the agreement contained no such ` 
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may be such a mistake between the parties that 
the court cannot assess compensation so as to 
make every thing fair between them, but even in 
such a case specific performance may be decreed 
if the person who is prejudiced by the error be 
willing to perform the contract without compen- 
sation.“ But a mere mistake in acreage may not 
be treated as a mistake as to the essential part,” and 
when the land sold turns out to be less than it is 
represented to be, the ordinary mode of calculat- 
ing the compensation? is, to ascertain the quantity 
and allow for the deficiency.* Where the contract 
expressly provides for compensation in case of 
mistake, such provision, as we have seen, will 
give a right generaily cumulative to the ordinary 
right to partial performance with compensation, 
and compensation may be made for a mistake 
within the scope of such provision, and a contract 
may be specifically enforced in other respects, 
if proper to be so enforced.^ Such clause for 
compensation may be availed of even after com- 
pletion of conveyance, and though the extent of 
the area specified is qualified by some phrase 
like "more or less" or “or thereabouts.” A 













" Bari of Durham e Legard, * Ful e Buckley, supra. 

[1265] 34 Beav., 6rr, y Ames, 395 ; * Ante, 22 

S.R.^, s. r5. ZS RA $ 28, e. Cf Brewer 
> Mackhensie v. Ffeshketh, [1877] v. Brown. Mut 28 Ch. D, 

7 Ch D, 675. 682. Cf North v. T Turner and Skelton, (1 


Pereteal, [1898] 2 Ch.. 128. But Ch. D, 130; 


- ` Palmer 
see Paine v. Uz ton, | 1882) 87 N.Y.. 18847 t BD. Aen “Th 
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mistake even as to quality may be vital, though 


véi el 


RELIEF. 





there is no warranty, where the thing purchased 


eg., is positively noxious or actively harmful in 
If a house where a plague case has 


quality. 


occurred be sold without the vendor intimating `: 
this fact to the purchaser, the latter, it is appre- 
hended, may refuse to complete on being informed 


of the infection." But 
to be that where one 


the general rule seems 
has purchased property 


under a mistaken impression as to its quality, he 


must 


abide by the consequences 
mistake, unless the vendor made by warranty or 


of his own 


representation some promise as to the quality, or 


actively concealed some 
to him.” 


defect which was known 


The vital mistake must also be made at the 


time of the contract, and a promisor's disappoint- 
ment as to the outcome of his bargain is 


F s 
— = 
— 4 


no 


reason for refusing to enforce the agreement m è ~ 


species 


A court does not grant specific perform- 


ance where that will impose too great a burden ` 
on the party who has made a mistake, but the 
latter cannot ask for or obtain any advantage 


beyond a relief from the 


burden.* 


It is usual to say that law relieves against a 
mistake of fact only, and in this matter equity 


follows the law. Where 


toa stipulation that the mistake, 
when ascertained, shall not be 
ground of relie." Paine v. Upton, 
supra, citing Selénap v. Sealey, 
SA NN, Y... 143. 


therefore the words of 





Beav., 84, 2 Keener, ; Mildmay 
v. Hungerford, [1692] = Vern., 243 
( speculation upon facts); Western 
R. Corporation v. Babcock, [1843] 
6 Met., 346, 2 Keener, 957. 








! Cf. Cornfoot v. Fowke, [1840] 6 * Kerr, Fraud, 447 ; Burrow y. 
M. & W., 358, 380-1; Chester v. — Scammeil, [1881] 19 Ch. D., 175 ; P 
Powell [1885] 52 L.T , 722, 7a3. Bailey v. Piper, [1874] 18 Eq, 683. E 
Distinguish Zucas v. James, | 1849 * Cf. I.C.A. s. 21. Pomeroy, —— 
7 Hare, 410. 2 Dart, F. o & 239; Kerr, Fraud, e e^ x 
107I. Pothier. ig. App. xviii (Evans) ; ` Be 

3 2 Williams, V.& P., 688 ante, Domat, Civi? bk. z te” & 40 58 
279-82 ; P. R. . v. B. I, art. 13-16. . M 
[1908] 10 qua LC, KA et ,* Per Lord Chelmsford : “ ` 
= © Morley v. Clavering, [1860] 29 _is undoubtedly one of the 
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an agreement are quite certain, and the only 
thing that is not understood by the defendant is 
the legal effect of certain words which it con- 
tains, it has been said "bat is no ground for 
mistake at all," and *'the legal effect of a contract 
upon the true construction of the words, is a 
matter by which he is bound.” The defendant 
having entered into the agreement cannot say, 
‘| did not mean the agreement to have its legal 
effect." But high judicial authority has asserted 
that the court has power to relieve against mis- 
takes inlaw as well as mistakes in fact,? and 
probably no lawyer at the present day will deem 
it accurate to say that relief can never be given 
in respect of a mistake of law.” Lord Westbury, 
addressing the House of Lords, explained the 
matter authoritatively thus: “It is said zgnorantia 
Juris hand excusat,“ but in that maxim the word 





—— - — — — — — — — — 


for equitable interference and v. Sinclair, [1881] 6 A. Co ZE, 
relief - but then it must be a mistake rgo. Kerr, Fraud, 431 sqq. 





not in matters of law, but a mistake * Per Sterling. J, Alcard v. 
of facts. The construction of a Walker. p 2 Ch. 369, 38x. 
contract is clearly matter of law ; t Story. Eq., 112 æ ( Bigelow A 

and ifa party acts upon a mistaken * Broom, Z-ega/ - 205. 
view of his rights under a contract “Ignorance is not mistake", said 
he is no more entitled to relief in Lord Rosslyn, Fletcher e Tollit, 
equity than he would be at law." [1799] 5 Ves, 3, I4, and the dìs- 
Midland G WO Raikeay v. Fohnsom, tinction has been explai to be— 
[1358] 6 H.L.C , .Sro-rf. Fowler “the former is passive, and deeg ` 
v. Shack, [1891] 136 IL. 363, 2 ; 








Scott. $53. 

* Powell e Smith, (1872) ee 
Eq. $5, s Ames, 39r ( lease to be 
for “7, 14 or— years, which Romilly 
M.R , interpreted to be a lease for 


351, 
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word Jus is used in the sense of denoting a 

private right, that maxim has no application. 

Private right of ownership is a matter of fact: it 

may be the result also of matter of law: but if 

parties contract under a mutual mistake and mis- 
apprehension as to their relative and respective 

rights, the result is that that agreement is liable 

to be set aside as having proceeded upon a com- 

mon mistake." And inalater case Lord Chelms- 

ford, in the same place, said, the peculiarity of 

this case 1s "that the ignorance imputable to the 

party was of a matter of law arising upon the 
doubtful construction of a grant. This is very 
different from the ignorance ofa very well-known 

rule of law. And there are many cases to be found 

in which equity, upon a mere mistake of the 

law, without the admixture of other circum- 
stances, has given relief to a party who has dealt 

with the property under the influence of such 
mistake."^ The above statements have been 
criticised? and it is difficult to deduce a consis- 

tent rule from the authorities. The true posi- 

tion probably is that no court, whether of law 

y or of equity, will relieve against a mistake of 
Mistake of udgment. Where a party has knowledge of 
judgment. — "two courses open to him, and he deliberates and 
chooses one of them, he binds himself by the 
election.5 But where in truth a choice of ends 





! Cooper v. PAilós, [1867] 2 H. the foreclosure and make him ac. 
L., 149, 170, 3 Keener, 51. Butas countable for any surplus to mort- 
to this case see Alton v. First Nat. — gagor, specific performance was 
Bank, [1892] 157 Mass. 341, 343; refused); Sullivan v. Jennings, 
Pollock, Con., (W.W ), 616. 

3 Earl Beauchamp vw. Winn, 393- d 
[1873] B-H.L, ss5,.. Ei . CK I Story, E4, 113, ". ( Bige- 

atson v. Marston, [1853] 4 De G. low) ; 1 Page, Con., s. 172. 

M.& G., 230 ( mortgagee, having “2 Pomeroy, Eg. J., s 849; 

power of sale, after decree of fore- Kerr, Fraud, 432-3. à 

closure, contracted to sell the pro- * 1 Story, Æq., 155 n. ( Bigelow ); 

pes under the power of sale, not Hunt v. Aowsmamiere, [1828] ET 
nowing such sale might reopen Peters, I, 17, 2 Scott, 544. ^de 
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was not open to the complainant, or where no T 
doybt occurred to him whether the object con- — 
templated could be accomplished by the step to 
be taken, with nothing besides radically different, 
then between the intended effect of that step and 
the actual course of the law no.choice was made 
and, says Dr. Bigelow, equity should grant relief 
even though the mistake is one of law.' | | 

It has been thought that, since a contract Indian Law. 
caused by mistake as to any law in force in 
British India is not voidable,? no court in this z 
country can relieve against a mistake of law.’ It eL 
is true the courts do not ordinarily undertake to | 
relieve parties from their acts and deeds fairly — 
done under a full knowledge of facts, though - — 
under a mistake of the law, and it may even be KA 
that “every man is to be charged at his peril 
with a knowledge of the law,’ and “there is no E 
other principle which is safe and practicable in EC er 
the common intercourse of mankind." But the J 
rule is really one of expediency* and it is quite C 
conceivable that a mistake of law may, quite as 2 
much as a mistake of fact, exclude consent = 
"upon the same thing in the same sense."5 What- * 
ever may be said of the machinery of the law, | | = 
the law itself is not a thing external to the con- ee BR 
tract, and the subject of the bargain is what it eee 
is because the law makes it such.’ There may = 















! t Story.'2g..1105 e: Pullen vy. of 
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be a contract for sale in respect of an extinct 
thing, both seller and purchaser supposing it to 
be existent, and both ignorant that from the 
mature of the case, and asa matter of law, the 


object could not exist." The promise here is. 


gratuitous and no court will enforce it." Mistake 
as to civil rights may often be even ignorance of 
fact? and a mistake as to a law not in force in 
British India is treated on the same footing.* 
The true state of the law, whether foreign or 
domestic, is apparently always a fact,* and the 
distinction is one of policy rather than of prin- 
ciple. Our courts act upon the presumption 
that every one knows the general law of the land, 
especially the criminal law. But there are legal 
principles confessedly doubtful and about which 
ignorance may well exist’ in the untrained mind. 
If by reason of such ignorance a party be led to 
enter into a contract with the result that he is 
subjected to an operation of the agreement en- 
tirely different from what he conceived, and hard 
and oppressive, there is no reason why he should 
not be relieved by a court of equity from the 
consequences of his error when the other party 
seeks a remedy, vzs., specific relief, which is in 


> v 
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| Biakeman v. Slakeman, [1872] Elem. of Law, ss. 268-9; Park Bros. 


Conn., 320, 2 Scott, 571. dër Co. v. Blodgett & Cla Co. 

* 1 Page, Con.. s. 173. [1894] 64 Conn., 28, 3 eener, 
® Bingham v. Bingham, [1748 I53- — 

z Ves Se., 126, 3 Keener, 5. Cf. * Waterman, s. 355, p. 478; I 

k (:876j - Story, Eg. ss. 112, 126. This rule 


m, mp E v. Londonderry 

<a . 702 essel, M.R., is properly restricted to cases of 
— ipaum 2 act connec- family compromises and settle- 
ted with the personal status that ments. “To permit a distinction 
does not, more or less, involve a between rules said to be clear and 
question of law." ) But see Dig., lib., those claimed to be doubtful would 
22, tit, 6, 1, s 2. | . at once open the door for all the 

* 1.C.A.,, s. 21. evils in 
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the discretion of the court.’ Fora contract that 

a court will not set aside, it may yet decline to 

enforce zz specie. And upon principle there is 

much to be said in favour of Savigny's proposi- 

tion that where mistake isa special ground of To 
relief, the right to such relief may be excluded 

by negligence, and ignorance of law may be pre- 

sumed to be the result of negligence, unless spe- 

cial circumstances, for instance, a real doubtful- 

ness of the law, rebuts the presumption.’ In 

any case “there is no doubt that equitable relief, 

affirmative or defensive, will be granted when the i 
ignorance or misapprehension of a party con- 
cerning the legal effect of a transaction in which 

he engages or concerning his own legal rights 

which are to be affected, is induced, procured, 

aided or accompanied by inequitable conduct 

of the other parties. A court of equity,” says 


Pomeroy, “ will not permit one party to take ad- es 
vantage and enjoy the benefit of an ignorance or Enc 
mistake of law by the other, which he knew of bor. 
and did not correct.” 1g 


In several places in the Specific Relief Act, sga,. 28. — 
no doubt, ‘ mistake of fact’ is pointedly spoken ` ` 7 
of, but clause (c), section 28, expressly recog- 
nises the right of a party toa contract to resist 
specific performance thereof, if his assent thereto M x 
was given under the influence of mistake of «= 
fact as well as misapprehension and surprise. 4 1 
The term ‘surprise’ is now but seldom used sion, surprise. 
in England. At one time it was sometimes / 2 A7 
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employed as almost synonymous with fr. 
But the common definition of ‘surprise,’ 
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Story, is the act of taking unawares, the state 
of being taken unawares, sudden confusion 
or perplexity ; and when a court of equity relieves 
on account of surprise, it does so upon the ground 
that the party has been taken unawares, that he 
has acted without due deliberation, and under 
confused and sudden impressions. Obviously 
it is not easy to limit the signification of a vague 
term like ‘surprise’ or a non-technical word like 
‘misapprehension.’ It has been suggested that 
the latter term means mistake in regard to the 
effect or consequences (other than mere legal ones) 
of the contract, as contrasted with ‘mistake of fact,’ 
which means mistake in regard to the /er»;s of 
the contract; But in my judgment there is no 
reason to restrict the meaning either of ‘misappre- 
hension' or 'surprise' so as to exclude mistakes of 
law, and this conclusion seems to me to be justi- 
fied by clauses (4) and (4) of section 26, Specific 
Relief Act. The Allahabad High Court, I also 
note with pleasure, has recently declared that a 
court of equity will relieve against a mistake of 
law if there be any equitable ground, which makes 
it, under the particular facts of the case, inequit- 
able that a party benefited by the mistake should 
retain that benefit. But I apprehend that the 
omission to qualify ‘misapprehension’ as ‘reason- 
able'* in clause (c), section 28, does not imply 
that any sort of error, however unjustifiable, will 
entitle a party to equitable .relief. Equity in 
every case requires reasonable diligence, and the 


11 EQ, S. 120 n, 5S 251,” 4. with so much judgment as it 
Mathews v. Terwilliger, [1848] ought to be," Sarl of Bath & Mon- 
3 Barb., 50, 54, 2 Scott, 255.  fague's case, [1693] 3 Ch. Cas, 56, 
Lord Somers said it was“a word 114 
of a general signification, so gene- * Collett, 249-50. Cf. Nelson, 
ral and so uncertain, thatit is im- 236. 
possible to fix it. A man is sur- a3 Nawab Begam v. Cree, — 
prised in every rash and indiscreet [1305] 27 All., 678. fe: 
action, or whatsoever is not done * Cf. S.R.A,, s. 26 (^). t 
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policy of courts is to administer relief only to the 
vigilant, and not where the mistake is imputable 
to the party's own improvidence and inattention." 
Nor can specific performance be withheld merely 
upon a vague idea as to the true effect of the con- 
tract not having been known.* 

Ignorance may sometimes be alleged and even Mistakeof law 
proved in respect of well-known and well-estab- —— 
lished rules of law. In such cases other circum- 
stances will also be found present, e.g., undue 
influence or imposition or abuse of confidence or 
gross mental incapacity. Here mistake of law 
may be said to be not the foundation of relief, 
but the medium of proof to establish some other 
proper ground of relief.‘ 

It will not be out of place to remind you here Family 
that family settlements or compromises will be  *etlement. 
supported even where parties, under a mistake as 
to particular applications of law, deliberately re- 
nounce rights, provided they are deemed doubtful 
by both.* If on the other hand, they act upon a 
supposition of right in one of the parties, without 
a doubt upon it and undera mistake of law, the 
agreement will not bind.^ In the words of Leach, 

V. C., "If a party, acting in ignorance of a plain 
and settled principle of law, is induced to give up 
a portion of his indisputable property to another 
under the name of compromise, a court of equity 








|! Duke of Beaufort vw. Neeld,  cealment of truth by defendant's 


[1844] 12 Cl & F. 248, 286 ; Ex da 
Caldwell v. Depew, [1889) 40 * 1 Story, Po, 5. 128 ; Hardi- Papi Now 
Minn., $28, 2 Keener, 1000 ; Wood gree wv. Mitchum, [1874] 51 Ala- AEST 
v. Patterson, 4 Md. Ch, * 335; bama, 151, 153. KEE 
Waterman, 481. But see ante, 422. * Ante, 125. Stewart v. Stewart, l — 
> Watson v. Marston, (1853) 1839) 6 Cl; & F., 911. CL Zata- 4 
4 De G. M. & G, 230. usain v. Badshah Husain, e, LA 
* Lansdowne v. Lansdowne, 1730] Esos] $ O. C. 343, P. €. ; a3 Tm 
Mosely, 364 ; M v Light, a1 arris v. Loyd, [1839] 5 M. & W., Ps Lus 
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wil reheve him from the effect of his mis- 


take." 
Speci | have so far been dealing with cases where 
Een specific performance of a contract may be resist- 
tion. ed as a whole. But it may well be that it. is only 


to a part of a contract that the defendant takes 
exception, and under certain conditions, if the 
defendant can substantiate his objections, the 
plaintiff will not be granted a decree for specific 
performance unless he submits to the variation 
set up by the defendant. These conditions, as 
set forth in section 26, Specific Relief Act, which 
by the way, it may be noted, is based upon sec- 
tion 5, Chapter XVII, of Dart's well-known trea- 
tise on the w of Vendors and Purchasers, are, in 
the case of contracts in writing, five, and in three 
of them mistake or misrepresentation may be the 
determining factor. The general features of 
these I have already indicated.” I will now con- 
sp A, Sider some illustrations with special reference to 
26 Lei the plea of mistake. The first case where the 
defendant may prove and insist upon the plaintiff 
submitting to a variation of the contract, which 
heme $e" the latter seeks s ifically to enforce, is “where 
ent. by fraud or mistake of fact the contract of which > 
pon is sought is om terms different 
rom that which the defendant supposed it to be 
when he entered into it." The case of Lord 
Gordon v. Marquis of Hertford* is in point. 


Co There was an t by several persons to 
EN - give a joint né. Se ae but as drawn out it 
— imposed a several and individual liability upon 
mm ^ each contractor. Equity in such a case will 
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landlord sues for the specific performance of a 
contract for a lease if the defendant proves that 
the agreement was for an abated rent, the lease 
will be directed only with the abatement." So 
where a written contract for sale shows that the 
purchaser should bear the expenses of the con- 
veyance, the vendor may show that the former, 
according to the agreement, is also to pay the 
expenses of making out the latter's title, and in 
such a case the plaintiff-purchaser may be re- 
quired to have the contract performed in the way 
contended for by the defendant. : 

The second is where the terms as reduced to 
writing are not at fault, but “by fraud, mistake of 
fact, or surprise the defendant entered into the 
contract under a reasonable misapprehension as 
to its effect as between himself and the plaintiff.’ 
It may be that the terms of the contract were 
ambiguous, and they are susceptible of an inter- 
pretation, not far-fetched, but plausible, nay 
reasonable, which will bring about a result that 
the defendant did not contemplate. The subject- 
matter of a sale, e.g., may, upon a possible con- 
struction of the document, turn out so materially 
variant from. what it was supposed to be, that the 
substantial object of the contract may be said 
to have failed. Where therefore in a suit to en- 
force a contract in writing for the sale of a 
dwelling-house, it is shown that the purchaser- 
defendant assumed that this contract included an 
adjoining yard, and the document is so framed 
assto leave it doubtful whether the yard was so 
included or not, the court will refuse to enforce 
the contract, except with the variation set up 








^ Clarke V. Moore, {1 
& Lat, 723. 68 R. 
Lord Townshend 
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[1801] 6 Ves., 238. 
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by the defendant. The mistake here is about 
the right construction of a document, and this 
may be a question either of law or of mixed law 
and fact. Relief therefore is given in this case, 
though the defendant's mistake is one of law, and 
even though he himself is the author of the am- 
biguity. The court will also refuse to make a 
decree according to the literal terms of the writ- 
ten contract, where it is silent about restrictive 
covenants, and extrinsic evidence proves a prior 
restricted parol agreement.? 

The third case where the defendant may prove 
a variation is also one of mistake of law. Here 
“the object of the parties was to produce a cer- 
tain legal result, which the contract as framed is 
not calculated to produce."* For instance, if A 
and Æ enter into negotiations for the purpose of 
securing land to Z for his life, with remainder to 
his issue, but, through their own mistake or that 
of the draftsman, the contract which they execute 
contains terms the legal effect of which is to 
confer an absolute ownership on Z, the contract 
so framed cannot be specifically enforced.5 In 
this case both the parties are innocent, but by 
reason of misapprehension or lack of knowledge 


ces bave reasonably 


on Moxey v. Bigwood, De express it; mor yet require the 
8 Jur. N.S., 803, 10 ià., 597. Cf. defendant toaccept the real offer 
Bloomer v.  Spittle, js which was never effectually com- 
13 Eq., 427, 3 Keener, 398. In  municated to him, and which he 


some English cases again an 


perbaps would not have consented 
option has been given to the defen- 


supposed to - 


dant of “having the whole contract 
annulled or else of taking it in the 
form which the plaintiff intended," 
Harris v. Pepperell, | 1867] 5 Eq., 
t. “The principle of these cases 
seems to be that the court will not 
hold the plaintiff bound by the 
defendant's acceptance ofan offer 
which did not express the plaintiff's 
real intention, and which the defen- 
dant could not in the circumstan- 


to accept : but will put the parties 
in the same position as if the ori- 
ginal offer were still open." *Pol- 
lock, Con., (W. WA, 600 I. 

* Neap e Abbott, (1838] C. P. 
Coop, 333 ; Manser v. Sack, 

1848] 6 Hare, 447;2 Dari V & 
P., 1049. 

3 Barnard v. [1858] 26 
Beav., 253. : 

* S.R.A., s. 26 (d). 

* S.R.A , s. 26, ill. (4). 
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or want of skill they have embodied their inten- 
tions in a document which, it turns out, is not 
drawn in accordance with their agreement and 
does not give effect to it." The aim of the court 
in giving relief for a mistake is to put the parties 
as nearly as possible in the situation they would 
have been in but for the mistake? Where there 
is a mistake as to the very nature of the contract, 
the contract cannot be treated as a contract of 
the parties ; it is something to which they never 
really agreed. The mistake is fundamental, it 
goes so completely to the root of the matter as 
to prevent any real agreement from being form- 
ed, and relief must be given on the ground of 
want of union of minds.* But, it is worth repeat- 
ing, specific performance is not to be withheld 
merely upon a vague idea as to the true effect 
of the contract not having been known.5 

The principle underlying these defences is 
that equity will not interfere for the purpose of 
carrying out an intention, which the parties 
did not have when they entered into a transac- 
tion, but which they might or even would have 
had if they had been more correctly informed as 
to the law,—if they had not been mistaken as to 
the legal scope and effect of their transaction.^ 
But where there is no mistake as to the legal im- 
port of the contract actually made, but the 
mistake of law prevents the real contract from 
being embodied in the written instrument, equity 
will interfere with the appropriate relief, whether 
affirmative or defensive.’ 


* Sandford v. Washburn, 2Root, Marston, [1853] 4 DeG. M. & 
499 ; Springs v. Hareen, 3 Jones, G., 230, 238 ; ante, 431. 


Eq., 96. *a Pomeroy, Eq J^ s. 841, P- 
* Waterman, 493. 1487 ; S. P., s. 232, p. 329. 
$ Pollock, Con. (W. WA. 574. z2 Pomeroy, Eg. X. s. 845 ; 


* Bigelow, 1 LES 300. S. P., $. 234. 
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It may be mentioned here that a variation 
may be directed under certain circumstances by 
the court. Equity in decreeing specific perform- 
ance may impose upon a party terms not stipu- 
lated in the contract, when it finds, for instance, 
that performance having been partially made, 
completion according to the strict terms of the 
contract has become impracticable. So where 
specific performance was sought of a covenant 
tor renewal of a lease and it appeared that this 
covenant had for one hundred and fifty years 
been acted on in a manner different from its 
terms, vzs., by continual increase not of the rent 
but of the fine, the court held that it could not 
be enforced according to its original terms, but 
only upon the plaintift’s submitting to a conscien- 
tious modification of it to conform to the circum- 
stances of the case. “It is the advantage of the 
court of equity," remarked Lord Redesdale, “that 
it can modify the demands of parties according 
to justice." 


(f£) Want of Mutuality. 


Another defence to an action for specific per- 
formance which will be found frequently enforced 
by English and American courts of equity is that 
the contract lacks mutuality. In an old case 
Lord Chancellor Guilford said, “both (parties) 
must be bound or neither of them in equity.” 
So in a much later case Lord Redesdale ob- 
served, “This would not be equity, that a party 
not bound by the agreement itself, should be 
permitted, at his option, and when he finds it to 
his advantage to do so, to compel the other party 
to perform, when, if the advantage were the other 





& Lel, 341 (here acquiescence was * Hatton v. Gray, [1684], 2 
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way, he could not himself be coerced to per- 
formance on his part." Specific performance 
of a contract has accordingly been refused to an 
infant suing through his next friend,’ for “you 
cannot get specific performance against an 
infant."? So in cases of valid bilateral contracts 
where a plaintiff has promised to render personal 
services,' or to build or perform continuous acts,‘ 
or to care for and support the defendant,® or to 
secure the assent of third persons,’ a decree for 
specific performance against a defendant may be 
refused to him because such a promise, so long 
as it is executory, cannot be.enforced i specie 
at the instance of the defendant. But the exact 
scope of this doctrine of mutuality has been the 
subject of dispute, and the cases have established 
so many and important exceptions or apparent 
exceptions’ to it, that the doctrine itself, based as 
it largely seems to have been upon notions of 
expediency rather than principles of abstract 
justice, has in modern times undergone material 


modifications.” And if it were permissible to Indian law, 








` Lawrenson v. Butler, [1802] Wallace, 339, 358 ; /rom Age Pué. 
z Sch. & Let 15, 18. Co. v. Western Union Tel Co., 

» Flight v. Bolland, (1828) 4 [1887] 83 Alab., 498, 2 Keener, 
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refer to proceedings in the legislative council," 
an argument could be based thereupon that it 
was not the intention of the Indian legislature, 


when enacting the Specific Relief Act, to intro- 


duce a principle which was said to have found 
age cre i English courts of equity rather from 
a desire for symmetry than from its inherent 
utihity. Besides, so far as the application of the 
doctmne of mutuality may be attributed to the 
severance of equitable and Ke remedies recog- 
msed im Anglo-American courts, it is clear that 
the same is out of place ina country where this 
severance is not known. But the Specific 
Rehef Act as framed does not anywhere express- 
ly repudiate the doctrine. On the contrary the 
language used in respect of the last nine illus- 
tratrons of clause (5), section 21, supports the 
GE that the doctrine is part of the Indian 
w For while of the first three illustrations 
of that clause it is said, ‘Æ cannot enforce spe- 
cific performance of these contracts’, of the last 
nine it is said, ‘the above contracts cannot be 
specifically enforced’; this apparently implies 
that those contracts cannot be so enforced either 
by 4 or B* Not unnaturally judicial opinion on 
this question has differed. The Calcutta Court 
followed Fizsgéit v. Bolland, and refused specific 
ormance of a contract to a minor. The 
adras Court dissented and said the doctrine of 
mutuality had no application in British India“ 





' dem, Gre, Bengal * for tof mutuality, leaving the 

Prem Lal? Mult, — 22 Cal, iatiff to bring bis action for 
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Still more recently the Full Bench of the 
Calcutta High Court has ruled that if a contract 
is validly entered into on behalf of a minor, and 
there is mutuality in such contract, it may be 
specifically enforced." 

Under the circumstances it is necessary to ex- 
plain, even briefly, this equitable doctrine of 
mutuality, for in so far as it purports to be and in 
effect is, an application, or possibly extension, of 
the fundamental doctrine that equity relieves 
against Mr zl, in contracts, no Indian court 
will be justified in totally disregarding it. ^ The 
doctrine, though a technical one, is, as Kekewich, 
J]J., explained, founded on common sense, and 
simply amounts to this, that one party to a bar- 
gain should not be held bound to that bargain 
when he could not enforce it against the other. ? 
If, for instance, in a case where an executory 
contract for personal service on the part of the 
plaintiff is the consideration for the defendant's 
promise, the court refuses specific relief to the 
former, the reason is clear and eminently equit- 
able, vzs., that specific performance as against 
the defendant should not be given to the plaintiff, 
where the said defendant would be left in the 
unjust position of having no assurance of per- 
formance on the plaintiffs part. So where 


ploded the doctrine previously en- could not enforce against the 
tertained in India that the con- plaintiff.” 2 Dart, V. & P.,1 

tracts of infants were only void- * Wylson v, Dunn. [1887] 34 
able and not void. Contracts by Ch. D., 569, $76. "Whenever the 
ge stand on a different contract was intended to bind éofh 


ooting, ante, 250». ofthe parties, and for any reason 
! Mir Sarwarjan v. Fakhar- one of them is not bound, he 
uddin, 1906] 34 Cal., 163. cannot compel performance by the 


e principle would seem to other,” Pomeroy, S.P. 240 n. 
be an illustration of the judicial * 2 Pomeroy, Eg. R. S. 775, p. 
discretion to which the remedies of 1295. Per igram, V.C, “ The 
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there is an option, which is really a bilateral con- 
tract, for a privilege (for instance, of mining or 
prospecting) which may be exercised by the pro- 
misee, but which he is under no obligation to 
exercise, specific performance may be refused to 
him.* For he may not exercise it at all or within 
a definite period of time, and so specific perform- 
ance will press harshly and unequally upon the 

Mwewalty sf — promisor. A distinction has to be taken between 


— CR ‘mutuality of obligation of the contract’ and 
remedy. ‘mutuality of remedy.’ Where mutuality of obli- 


gation is lacking by reason, e.g., of some tech- 
nical defect in the form, or absence of considera- 
tion, or the abnormal status of the plaintiff, or of 
the offer not having been accepted, or the per- 
formance having been left optional, a court of 
equity will not ordinarily feel called upon to inter- 
fere. Buta lack of mutuality of remedy may not 
necessarily be deemed to be fatal? The vali- 
dity of the agreement is open to question in thie 
former case, but the mutuality of the equitabr'e 
remedy does not belong to the essence of the 
contract.‘ \ 
Matuality at “The rule is fundamental," said an American ` 
"zi rer judge, "that a contract will not be specifically 
enforced unless it is obligatory on both parties, 
nor unless both parties a£ the time tt is executed 
have the right to resort to equity for the specific 
enforcement.” Sir Edward Fry supports the 
same position. But the better view seems to be 





Cə, t21 Fed. R., 674 ; Rust v. 
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that want of mutuality to be fatal to a claim for 
specific performance must exist af fhe fime the 
action ts brought. The rule that will probably 
meet most, if not all, of the cases, may be 
enounced thus: If, at the time of the institution 
of the suit for specific performance, the contract 
be yet executory on both sides, but the defendant, 
free from, fraud or other personal bar, cannot 
enforce execution zz sfecte against the plaintiff 
of the latter's promise, then the contract may be 
deemed so lacking in mutuality that equity will 
not require the defendant being compelled to 
perform specifically.* If after performance by 
the defendant damages would be his sole security 
for the performance of the plaintiff's side of the 
contract, then the court may well deem it equit- 
able to leave the plaintiff also to a remedy of 
damages. Where, therefore, the plaintiff has 
entered into a contract which at the time he was 
not in a position to perform, but subsequently 
his inability is cured, there is nothing to prevent 
his enforcing specific performance against the 
defendant. A person may have contracted to 
sell an estate to which he cannot at the time 
establish his title. But if the obligation of the 
contract be mutual, and the seller is able. in 
season to comply with its requirements on his 
part, and to make good the title which he has 
undertaken to convey, there is apparently no 
ground on which the purchaser ought to be per- 
mitted to excuse himself from its acceptance.® 








* Hawkes v. Eastern Counties cases cited, ». 44. But see E 
Ry Co,[1852] 1 DeG M & G., v. Hope, (1857) 8 Det M. & e. 
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So where the plaintiffs promise was not ofa 
character to be enforceable mm specie at the 
instance of the defendant, but before the former 
institutes his suit, he has actually performed it, 
he may obtain a decree for the performance of 
the defendant's promise.‘ For where the time for 
specific performance does not come until the con- 
tract is fully performed by the one seeking it, and 
the contract has been fully performed by such party, 
the objection of want of mutuality disappears.* 

It has been said that “a court of equity never 
interferes where the power of revocation exists,’ 
and some courts have refused to enforce con- 
tracts which were terminable at the will of the 
plaintiff.‘ But it seems certainly competent to 
the parties to make a contract which will be equit- 
able and reasonable, and in which their rights 
ought to be protected while they last, though it 
may be terminable by various circumstances, and 
though one party may have the sole right to ter- 
minate it, provided their stipulation is not one 
that makes the whole contract inequitables So 
long therefore as the contract is actually kept 
alive by the plaintiffs continued performance 
there is nothing to prevent the specific enforce- 
ment of the defendant’s part of the contract. 

The doctrine of mutuality is obviously inappli- 
cable to unilateral contracts. ^ Before the offer 





' Howe v. Watson, [1901] 60 ei 47 Mich., 449, 1 Ames, 437. 
N,ER. 415, Tr. Ames, 429; Wil- ES c Lowell Sew 
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Page, Com., s 1623, p. 2460. Cf. Russ. & M, 391; Cáesterman v. 

. Rà 34 


Yerkes v "34 Am. St. R, Mann, [1851] 9 Hare, 206 — 
infant). tion exerci wi great care). — 
We. ) ae e — 4,  Pomeroy, S.P. s. 168. Cf. Wyérom 
99 U.S, 191. v. Dunn, 1887) 34 Ch. D, $ 
a Co. v. Ripley, [1870] 10 : (conditional contract). — 
Wallace, 339, 359 ; Rust v. ` "red, k | 


T eds s CE 


E * d E d 








UNILATERAL CONTRACT. 443 


has been accepted there is no contract, and after 
it has been accepted and a unilateral contract 
brought into existence, the promisor has already 
obtained his advantage and he alone remains 
bound to perform his part." So where a lease 
is renewable at the option of the lessee, the 
option is only a binding offer on the part of 
the lessor. As soon as the lessee exercises 
his option a binding contract for the renewal 
comes into existence and he may demand 
specific performance of this contract. But 
there can be no specific enforcement of a 
contract the performance of which is optional 
with both parties. ? ‘‘If performance of a 
contract by one party is not compulsory, but 
is only to be rendered in case of his election 
so to do, specific performance cannot be enforced 
against him as long as he has not made his 
election to perform ; since this would be denying 
to him a right which, by the terms of the contract, 
he has reserved.” 

It may be finally observed that mutuality may 
be waived by the subsequent conduct of the 
person against whom the contract could not 
originally have been enforced And we have 
already seen that where a vendor of immoveable 
property has undertaken to convey more than he 
can, he cannot always compel partial performance 
with abatement, but the purchaser can compel 
him to convey what he can.* | 
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(g) Inability of Court to enforce part of Contract. 


A kindred objection is that the court cannot, 
at the time of suit, enforce the contract on both 
sides, or, at all events, such part of it as the 
court can ever be called upon to enforce, and 
therefore the court should refuse specific per- 
formance. A good illustration is furnished by 
the Case of Gervais v. Edwards,’ which was 
decided by Lord St. Leonards when Lord Chan- 
cellor of Ireland. The parties there possessed 
estates in Tyrone, separated by a stream, which 
frequently during wet seasons overflowed its 
banks, to the injury of the said lands. The defen- 
dant proposed to the plaintiff that they should 
join in some measure for the remedy of this evil. 

hey accordingly entered into articles with intent 
to change the course of the stream, and, (wier 
alta, agreed that should any damage arise to 
the defendants lands by reason of the. erection 
of a mill-dam, the plaintiff should give an equi- 
valent in land to the former by way of compensa- 
tion, the amount of damage and the quantity of 
land to be determined by the arbitrators who were 


appointed to adjust differences and give effect 


to the arrangement. The defendant not having 
complied with the terms of the agreement, the 
p sued for specific performance. Sugden, 

., found the merits to be altogether on the side 
of the plaintiff, but did not see his way to decree 
specific relief, inasmuch as the stipulation about 
exchange of lands was nota matter to be pre- 


 sently ascertained, but was dependent upon the 


operation of works contracted to be erected, and 
could only be ascertained aíter the works had 
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of the parties that the stipulation should merely 
be made the subject of covenant. His Lordship 
said, ‘‘The court acts only when it can per- 
form the very thing in the terms specifically 
agreed upon ; but when we come to the execution 
of a contract depending upon many particulars 
and upon uncertain events, the court must see 
whether it can be specifically executed ; nothing 
can be left to depend upon chance; the court 
must itself execute the whole contract. There 
are cases, where some of the acts to be done, 
consequent upon the specific execution of the 
contract, may be perforined subsequently. Thus 
a contract for sale of timber can be specifically 
executed, although the timber is to be cut down 
at a future time, or at intervals, and the money 
to be paid by instalments. It is a certain con- 
tract, and the manner of dealing with the things 
sold, by future cuttings, is no objection to a spe- 
cific performance. The one man sells the timber, 
and the other pays for it the price contracted 
for. Here part of this contract is at once capa- 
ble of a specific execution ; this admits of no 
doubt. But, then, by the rule of the court, if I am 
called upon to execute the contract, | must 
myself specifically execute every portion of it; 
I cannot give a partial execution of the con- 
tract."* “The real principle is," remarked Romilly, 
M.R., “that where the stipulation sought to be 
enforced is really a part of the contract itself, 
this court cannot specifically perform the contract 
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piecemeal, but it must be performed in its en- 
tirety, if performed at all; and when the court 
cannot perform it in its entirety, neither can it 
perform any particular portion of vu" 

So wherever that which the plaintiff is to give 
as the consideration moving from him is some- 
thing to be done at a future time, and which the 
court cannot enforce, specific performance of the 
contract will be refused.* Exceptions to this rule 
will be found in cases where (i) there is an agree- 
ment a presents which can be effectively exe- 
cuted at the time, though future acts are depen- 
dent on it, or which may be satished by the exe- 
cution of deeds covenanting for the prospective 
performance of those acte: and (mn) where past 
transactions under the contract have created a 
right perfect in itself, upon which relief may be 
grounded.‘ 

Other instances where the rule has been 
applied are where the defendants had agreed to 
form themselves into a company with the plaintiff 
who was to work for it for two years and do his 
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best to improve a patented invention of his for the 
benefit of the said company ;* and where an award 
was made which was only partially proper to be 
specifically enforced.^ So where there is a single 
contract to convey land by several persons to 
several other persons, the court will not enforce 
specific performance at the instance of some of the 
vendors only or against some of the vendees only. 
But where, in India at any rate, part of the con- 
tract may be specifically enforced, and damages 
may be given for breach of the rest, there is no 
ground for dismissing the whole action.* Nor 
can the rule have any application where the con- 
tractis not entire, but is divisible into separate 
and independent parts, of which separate and 
piecemeal performance is appropriate or is con- 
templated,* nor where the contract is alternative 
in character, or comprises an agreement that is 
partly legal and partly illegal? impossible,? or 
honorary.* But the question whether a contract 
is to be treated as single or divisible is one of 
construction, depending upon the intention of the 
parties, as gathered from the language used and 
the subject of the agreement.^ A contract for 





| Stocker v. Wedder?^wurn, [1857 may direct specific performance of 


$ K. & J., 393. 2 Keener, Sor. C the former part. 
Merchants’ Trading Co. v. Banner, ^ Wilkinson wv. Clements, [1872) 
Bd I2 Eq., 18 ; Downs v. Collins,  8Ch,96, 2 Keener, 823 ; essa 


1848! 6 Hare, 418. Tramway Co. w. Mendel, [1878] 
* Nickels v. Hancock, [1855] 7 8 Ch. D., 235. 


De G. M. & G, 300. Vansittart v. * Green v. Low, [1856] 22 Beav., 

Lbamssttarf, [1858] 4 K. & J., 62. 625 (lease with an independent 
*" Safur Rahman vw. Mahara- option to lessee to pu J. 

munessa Bibs, [1897] 24 Cal., 832. * Cf. IL C.A. ss 24,57,58. Picker- 
* S R.A., s. 16: “When a part »gv. Jifracombe Ry. Co., [1868] 

of a contract which, taken by itself, 3 C. P., 250. 

can and ought to be specifically * Cf. Barkworth v. Young, [1856] 

performed, stands on a separate 4 Drew., I. Fry, s. IOII sqq. 

and independent footing from * Carolan v. Bračason, [1846] a 

another part of the same contract Jon. & Lat., 200, 213, 72 R.R., so. 


which cannot or ought not to be ^" More v. Bonnet, 40 Calif, 251 ; 
specifically performed, the court Waterman, 526. 


Sale of pro- 
perty in one 
lot 


Eszecutory 
contracts. 
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the sale of property is one lot may be entire," even 
if the property consists of several kinds and is 
purchased at different prices.* But if the property 
consists of distinct parts of different quality, 
there may be a presumption that the contract is 
divisible,’ though it is all included in one writing, 
and an entire sum is named as the consideration.* 
No hard and fast rule can be laid down, and a 
party may prove, from the nature of the contract 
or of the property, or other special circumstances 
known to both parties, that the transaction was 
entire, forming one contract, although there be no 
express statement to that effect.° 

The rule is further restricted to cases of exe- 
cutory contract. “Where the mutual rights of 
the parties rest in covenant, each party is prima 
facie entitled to enforce his right in equity or at 
law, according to the nature of the covenant 
which may be broken." 

And where the inability of the court to per- 
form a part of a contract may be attributed to 
some act or omission on the defendant's part, it 
will see that he does not benefit by his own wrong, 
and decree specific performance against him so 
far as it deems proper.* 





- v. Shatcross, [1819] 3 Come v. Ledímd.[1833] 2M & 
Bro. C.C, 118 » ; Price v. Griffith, K , 251, whereas the contrary was 
1851] 1 De M.& G.. So ; 3B — S ue of E ën 
v. — 1895] 1. Q.B., or the sale of goods in Atkinson v. 
685; contra w L dn toe Smith, [1845] 14 M. & W., 695. 
Lewm v. Guest, (1826) 1 Russ., 325. Judicial opinion was equally di- 
* Baliey v. Parker, 1823] 2 B. vided in McDaniels v. Wéitrey, 38 
& C.. 37 (goods in a s ip) > Crosse lowa, 60; Waterman, $29, » 


-3 
GË pate re il 2 are, 462 * Casamajor v. Strode, [1834 
(land and se] 9 M, & K., 706, 722; Poole v.S. 


om ld, 1786 2 Bro GC, 118, 
Bos & P. ie EN pore eld. E d igram, V.C, Aigóy v. 
erent prices, and not necessary to Great Western am Cos 2 


v 


tion of each other). L J., Ch., 266. 
€ v. Gillespie, [1804] 11 Ry. Co v. London etc. Ry Co., 
Ves.. 621, 629. E Eq., 433 ; Kemb v. Kean, 
* Cross contracts for the sale dé 1829] 6 ive 3 (partnership). 
land, sg., were held independent in eat Western Ry. 
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The case of a contract that contains both 
positive and negative stipulations will have to be 
considered in a later lecture.* 


(4) 


[n a private sale in India the vendor warrants 
the title,? and in jurisdictions where a public sale 
is put upon the same footing? he may be required 
to show at least a holding title.* Where, there- 
fore, the vendor fails to make out a good title, 
the purchaser is justified in refusing to complete. 
And the vendor must show a title in himself, or in 
those whom he has a legal or equitable right to 
require to join in the conveyance : he has no right 
to say that some other person is willing to enter 
into a contract, and to force the title of that other 
person on the purchaser.: The reason of the rule 
will equally apply to cases of lease and of sale of 
goods, and we find section 25 of the Specific 
Relief Act enacts: 

"A contract for the sale or letting of property, 
whether moveable or immoveable, cannot be 


Want of Title in Property sold or fet. 





Co. v. Birmingham etc. Ry. Co, 
1848] 2 Ph, 597, 605 ; Soames v. 
ge, [1860] Johns., 669. 


is merely implied by law,that legal 
implication may be  rebutted by 
showing that the purchaser bad 


! Lect. XII. notice before the contract that the 
SERA Eë vendor could not give a good title. 
* E.g, Pennsylvania, Rodd v. But, if the contract expressly pro- 


Mann, Y Pa. St, 3oo There isa 
warranty of title in sales by the 
Registrar, Calcutta High Court. 
Aishory v. Kali Charan, [1896] 
ches s NA TH Ram cns v. 
rka N I 27 Cal, 2 

( sheriffs sale LS Phere E- 
Aghore Nath, [1902] 29 Cal., 420. 

* Cf. 1 Williams, V. & P., 435. In 
England a distinction is made be- 
tween open and not open contracts 
for sale. Fry, J., said, '* When the 
contractis silent as to the title which 
is to be shown the vendor, and 


the purchaser's right to a good title ` 


57 


+ 


vides that a good title shall be 
shown, then, inasmuch asa notice 
by the vendor that he could not 
show a title would be incon- 
sistent with the contract, such a 
notice would be unavailing, and 
whatever notice of a defect in the 
title might have been given to the 
purchaser, he would still be entitled 


to insist on a good title." Re 
Gloag and Miller, [1883] 23 Ch. 
D., 327. 

5 In ve Br & Birmingh 


GC 
I 4 Ch. D, 218; F ;. 878, 
DNO. "CE S.RAA, 8. 25, ilk (0). d 


"e 


(4) No title 
to propert 
—— 


S.R.A., s. 2$. 
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450 SPECIFIC RELIEF, 
specifically enforced in favour of vendor or 
lessor— 


(a) who, knowing himself not to have any title 
to the property, has contracted to sell or let the 
same; 

(5) who, though he entered into the contract 
believing that he had a good title to the property, 
cannot at the time fixed by the parties or by the 
court for the completion of the sale or letting, 


give the purchaser or lessee a title free from 


Air 


reasonable doubt. 


Where the vendor has, to his knowledge, not 
got what he contracted to sell he has no equity 


to enforce against the purchaser.’ 


*I.am of 


opinion," said Romilly, M.R., * that when a per- 
son sells property which he is neither able to 
convey himself nor has the power to compel a 
conveyance of it from any other person, the 
purchaser, as soon as he finds that to be the case, 
may say, ‘I will have nothing to do with it.’ 
The purchaser is not bound to wait to see whether 
the vendor can induce some third person ( who has 
the power ) to join in making a good title to the 


property sold.” 


And even 


if he does induce a 


third party to join or procures a title before the 
time fixed for completion, he cannot compel 


specific performance 


1 Mahomed — Mitha ~v. 
Esaji, [1891] 15 Bom., 657. 

* Bellamy v. Debenham, [1891] 
1 Ch., 412, I Ames, 325 ; Daly v. 
Pullen, (1829] 3 Sim., 29, 39 ("I 
cannot think this was fair dealing.") 

* Forrer v. Nash, [1865] 35 
Beav., 167, 171. Cf. Tendring v. 
London, [1731] 2 Eq Ca. Ab,,/680; 
Brewer v. Broadwood, (1883) 22 
Ch. D., 105. 

* S. RA, & 25, ill. (a) ; Noel 
v. Hoy, [1520] cited Sugden, V. & 
P. 217. This learned author 
doubted “ whether there is any case 


Musayi 


by the vendee.* 


The 





in which a man, knowing himself 
not to have any title, has been al- 
lowed to enforce the contract b 

procuring a title before the report” 
(ed. 12, 241, ». (p).) But see 2 
Dart, V. & P., 1066, where it is 
pointed out that insuch cases the 
material question seems to be 
" whether the purchaser has, on 
discovering that the estate is not 
bound, at once refusedon his part 
to be bound, or has contin to 
negotiate upon the footing of the 
contract being still valid and subsist- 
ing." Cf.2 Pomeroy, £g. R., 1330. 
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vendor's obligation to make a good title is not 
removed by the purchaser's knowledge at the date 
of the contract that the title was bad by reason, 
e.g., of a breach of covenant, though that may 
sometimes be a reason for refusing specific per- 
formance to the purchaser.* 

Where, however, the vendor has acted under 
a mistake or misapprehension he may be entitled 
to more indulgence, and the doctrine of equity 
has even been stated to be that “ when time is 
not of the essence, a decree will be made against 
the purchaser, if the seller can make a good 
title at the time of the decree, unless there has 
been bad faith, or an improper speculation 
attempted.’ But he must make a good title, “a 
reasonably clear, marketable title," about which 
there is not ‘‘a considerable, a rational doubt. ™ The 
title must be valid in fact and such as can again 
be sold to a reasonable purchaser or mortgaged 
to a person of reasonable prudence as a security 
for the loan of money; A marketable title, 
said Turner, V.C., is “one which, so far as its 
antecedents are concerned, may, at all times and 
under all circumstances, be forced upon an un- 
willing purchaser.’ "Therefore it does not much 
advance matters to say that equity requires a 
vendor seeking specific performance to show a 
marketable title? It is more helpful to be told. 
that "the court will not compel a purchaser to 
take a title which will expcse him to litigation or 


" Re Highett and Birds Contract, 266-7. Cf. Wiliams v. Scott 


[1903] t Ch., 287. 1900] A. C., 499, 508; Re Scott 

9 Sellers v. Greer, (Tll.) 40 L, R. pai lvarea's 2 [1895] 23 
A., 539. Ch., 603, 613. 

9 Musselman's Appeal, 65 Pa. * Moore e Williams, [1889] 
480, 488. Hepburn v. [E 315 Ne va 2 Keener, 1151. 
Wheat, 179. 196. * Pyrke v. Waddingham, [1830] 

* Per Eldon, C, Stapyiton v. 10 Hare, 1, I Ames, 270. 
Scott, [1809] 16 Ves. 272, t Ames, 7 Pomeroy, S. P, 292. 
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452 SPECIFIC RELIEF. i 
hazard." 
agree that a purchaser ought not to be compelled 
to take such a title as on a reasonable ground 
might be litigated; but then there must be a 
reasonable, decent probability of litigation.”” 
Where the contingency of an attack upon the 
title is very remote the court may deem the ttle 
marketable? In the words of an American 
judge, ‘‘ There must doubtless be a real question 
and a real doubt. But this situation existing, the 
purchaser should be discharged.”* And the 
reason is that it is impossible to measure a flaw 
in a title by a money standard.‘ 

It has been said that every title is good or 
bad, and the court ought to know nothing of a 
doubtful title.5 But in an action for specific 
performance of a contract for sale, parties inter- 
ested in denying or disputing the validity of the 
vendor's title are not impleaded, and a judgment 
passed in sucha cause cannot operate fn rem 
and will not be ves judicata as against them. 
How can then the court adjudicate satisfactorily 
upon objections behind the back of persons who 


So Baron Alderson said, “I quite . 


may raise and support 


t Per Turner, V.C, "Every 
purchaser of land has a right to 
demand a title which shall put him 
in all reasonable security and which 
shall protect him from anxiety, lest 
annoying, if not successful, suits 

“be brought against him and pro- 
bably take from him the land upon 
which money was invested. He 
should have a title which should 
enable him, not only to hold his 
land, but to hold itin peace, and if 
he wishes tc sell it, to be reason- 
ably sure that no flaw or doubt will 
come up to disturb its marketable 
value.” Waddingham, 
supra. Dobés v. Norcross, 24 N. 
J. Eq , 327; 3 Parsons, Con., 348. 

2 Cattell v. Corral] | 1840] 4 Y. & 
C. Ex., 228, 237. Cf. Lyddal v. 


them ? And since the 


Weston, [1739] 2 Atk., 19; Grasser 
v. Blank, 110 La., 493; 2 Williams, 
V. & P., 1007. 

3 Empire Realty Corp. v. Sayre, 
[1905] 107 N. Y, Ap. D. 415, 2 
Scott, 365. 

*' Per Andrews, J. Fieming v. 
Burnham, [1885] 100 N.Y. 1, 2 
Keener, 1141. 

5 Langdell, Ee 7., 58; 
roy, S.P., s 347. 

* Sloper v. Fish, [1813] 2 V & B, 
145, 149 ( Grant, M.R. ). 

* Cook v. Dawson, (1861] 3 DeG. 
F. & J., 327,130. Fry, s. 881, p 
381-2: “The court, when fu E 
informed, must know whether a 
title be or bad; when par- 
tially informed, it often may and 
ought to doubt.” Cf. Cooper v. 


Pome- 
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court has to administer a discretionary, if not e 
extraordinary, relief, why should it force a law- D 
suit upon an unwilling purchaser ?' - l 
The doubt affecting a title may be about a Question of 
matter either of law or of fact. Ifa question of "" 
law, it may arise upon the words of a statute, or 
it may involve some peculiar doctrine of personal 
or territorial law, or it may be concerned with the 
true construction and legal operation of a written 
instrument. If the question is one of general 
law, or one of construction that turns on a 
general rule of interpretation, the court will be 
disposed to determine it^ But in making an 
examination of the question the court should 
have regard not for its own opinion only, but it 
should take into account what the opinion of 
other competent persons might be; Specific 
performance will not therefore be decreed “if 
there is reasonable ground for saying that the 
question is not settled by previous authorities, 
or if there are decisions or dicta of weight 
which show that another judge or another court 
having the question before it might come to a 
different conclusion."* And where the document 


P > 
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Denne, [17923] 4 Bro. C. C,80; J.: 
Sheffield v. Lord Mulgrave, [1795] 
2 Ves, $26; Fleming wv. Burkham, 
[1385] 100 N.Y. 1, 2 Keener, 
1140 ; Hunting v. Damon, [1894] 
160 Mass, +41; 2 Keener, 1158. 
* Rose v. Calland, [1800] 5 Vez., 
: v Adcock, Ch D 34. 
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454 SPECIFIC RELIEF. 
is ill-expressed and inartificial, doubt will more 
readily be acknowledged. ` English decisions 
bave not in recent years been uniform, but in 
view of illustration (4) to section 25, Specific 
Relief Act, I apprehend, one may safely say that 
where a superior court has expressed an opinion 
upon a point, there is not much room for judicial 
doubt ; otherwise, where two courts of co-ordi- 
nate jurisdiction have differed. But the adverse 
decision of an inferior court will not always render 
a title doubtful, for the judge of the appellate court 
would still be bound to exercise his own discretion 
and decide according to his own judgment.* 
Where it is a question of fact which gives rise 
to a doubt as to the title the fact may or may 
not admit of satisfactory proof: It may be a 
positive fact, which by reason of lack of evidence 
has not been satisfactorily proved.^ It may be a 
negative fact, e.g., absence of notice of, say, an 
incumbrance’ or a defect in the title, which it is 


230; Osborne to Rowlett, [1830] 13 
Ch. D., 781 ( Jessel, M.R. ). In any 
case it is only the principle of a 
decisión which binds, and even 


' Alexander v. Mills, supra ; 
Lincoln v. Arcedechne, [1844] 1 
Coll., 98 ; Cook v. Dawson, supra. 

T ueaths his land'to trus- 


tees, declaring that they may sell 
it with the consent in writing of 
B. B gives a general prospective 

assent in writing to any sale which 

the trustee may make. The trus- 

tees then enter into a contract. with 

C to sell him the land. C refuses 
to carry out the contract. The 
trustees cannot specifically enforce 

the contract, as, in the absence of 
B'sconsent to the particular sale 

to C, the title which they can give 

Cis, as the law stands, not free 
from reasonable doubt." Cf. Haw- 
kins v. Kemp (1803] 3 East, 410 ; 

Lewin, T vx S — v. Oakes, 

186 l D D en 505. 

` g él ‘Collier v. M Bean, [1863]. 
ABE. ; 

* Per Lord St. Leonards, Skepe 
pard v. eee Ran Dr. & War., 
8, Betoley v, Carter, 1869] 4 Ch. 
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then it is for the subsequent court 
to say ifit isa right principle and 
applicable to the facts of the case. 
Cf. Quinn v. Leathem, [1901] A.C., 
495. 506. 

^ Fry, s. 889, p. 385. 

eu WA moe Qu "Ud 
being in possession of certain land, 
contracts to sell itto Z. On en- 
quiry it turns out that 4 claims 
the land as heir of 7 who left the 
country several rs before, and 
is generally believed to be dead, 
but of whose death there is no suffi- 
cient proof. A cannot cómpel Z 
- rmm to perform the con- 
tract." Smith v. Death, [1320] 5 
Madd., 371. 

* Freer v. Hesse, [1855] 4 De G. 
M.& G., 495. l 

* Re Handman & Wileox, [1902] 
1 Ch, 599. 
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never easy conclusively to prove. Circumstances 
may raise a presumption in favour of' or against? 
the title. But the court will apparently not act 
upon mere suspicion) There is always a pre- 
sumption against fraud and mala fides. A pur- 
chaser, however, is not bound to take a title which 
he can defend only by a resort to parol evidence, 
which time, death or some other casualty may 
place beyond his reach.* 

| have already dealt with cases of defect in 
the title which a purchaser may disregard or 
claim compensation for5 But if the purchaser 
be unwilling to complete with an abatement, he 
may resist specific performance on the ground of 
want of title, 

(i) when the estate is (a) of different tenure,‘ 
or (5) is held in a different manner,’ or 

(ii) when no title can be shown (a) to the 
extent of the interest contracted for, or (4) to a 
material part of the estate,’ or (c) to one of two 
estates sold,” or 

(iii) where incumbrances or liabilities exist 


! Prosser e Watts, [1321] 6 N.Y. 
Madd., $9; Cawstom v. Mackirw, 5 
[1823] 2 Sim, 242. x 
* Warde v. Diron, [1859] 28 L. 363; Vamcouwer v. Sie, [1805 


J.. €h., 315. tr Ves, 458. 
$ Green v. Pulford, [1829] 2 ' Madtley v. Booth, [1 2 De 
Beuv, 70; M Queen v. Farg . G. & S,718; Sogden, V. oP, 


[1805] vr Ves, 467. The diciem — 1299. 
of Leach, V.C., —"assuming the deed * Dalby v. Pullen, [1830] 1 Rass, 
not to be fraudulent ex facie, it still & M., 296; à 


to reach,"—in Hartley v. - v. Mid, [1826] 2 
Smith, Buck, Bankr. C, Russ, 570; Brewer — 
A. LE AS en MUR MS 3$ CR. D, $09; Sugden, Uu 2 
SE E 2 pL TT png €. 30; [ind] a 
Williams, V.& Pa rott. —— Hog, 78, 8r. ` : 
* Moore v. Williams, [1889] rr | 
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which will interfere with the enjoyment of the 
estate," or 

(iv) where other matters exist which (a) 
crease the liability of the purchaser,’ or (4) affect 
the enjoyment of a material part. 

Where the defendant did not bargain for an 
estate fettered by a perpetual restriction upon the 
enjoyment, but for an absolute and unqualified 
ownership, and if that which is offered to him 
is not that which he bargained for, and is in- 
capable of being made such, he ought not in 
equity to be compelled to accept it.* 

The above is the result of a careful analysis 
of English cases made by Mr. Datz But 
as those cases will often be found to turn 
upon peculiarities of the real property law of 
England, I abstain from further discussing them 
here. 

The right of a purchaser to repudiate the 
contract on account of a defect in title — 
the vendor cannot remove, says Parker, J., 
merely an equitable mght arising out of want of 
mutuality and affecting the equitable remedy by 
way of specific performance, and is distinct from 
the legal right of rescission. The right of re- 
pudiation must be exercised as soon as the defect 
is ascertained ; and if, after ascertaining it, the 
purchaser continues to treat the contract as 
subsisting, he does not retain the right to re- 
pudiate at any subsequent moment he may 
choose, and must give the vendor a reasonable 
time to cure the defect. If a decree for specific 





t Fones v. Rimmer, [1880] 14 * Nouaille vw. Flight, (1844 
EN $88 ; Heywood v Maliahew, Beav., 521 ; Cresswell r^ idis 


35 Ch. D., 357: Nettingham 1886] 56 L. T. 811. 
888] 2 [ 


Co. v 1886) 16,0 B. Sugden, V. & P., 315. ' 
D^ 8; Sugden, v 311-2, 321. * Per Thayer, J., Zesley v. Morris, 
CL Weimore v. E ^ 118 [1873 Mo * f Scott, 378. 
N. Y., 319, eme S , 1086-90. 
D ^ 
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performance has been obtained, there can a 
fortiort be no repudiation so long as the decree is 
not discharged.* It is proper to note here that 
courts of lawin England did not always adopt the 
equitable doctrine regarding unmarketable titles.” 
But in India there is no conflict of jurisdiction and 
consequently where a court thinksfit todeny specific 
performance on the ground that the title is doubt- 
ful and unmarketable, it will not, I believe, permit 
the vendor to retain the purchase-money because 
the title is, in fact, good; The court will pro- 
ceed upon the same principles whether the relief 
sought be legal or equitable. 


(£) Incapacity of Defendant. 


Where the defendant is not in a position to () Defendant 
perform his part of the contract when called upon ` Ve to per- 
to do so, it is obvious that no court will stultify 
itself by passing an empty decree. There is no 
question of justice or injustice here, the court 
simply cannot help itself. It can award damages, 
but not compel specific performance? The de- è 
fendant may have contracted to sell certain pro- 
perty, but he has it not. He may never have 
had it, or he may have sold it,* or he may have 
lost it. In any case a decree for specific per- 
formance against him will be drutum fulmen. 

And it does not matter that he is the author of 
his own incapacity. “ Put the extreme case of 


e 





' Halkett v. Ear! Dudley, [1907] the pains and penalties of perpetual 


76 L.J.. Ch., 330. imprisonment, to do an act which * 
* Sugden., V. & P., 400. itis out of his power to do." Snell 
* Cf. Moore v. Williams,supra, 3 v. Mitchell, 65 Me., 48, 50. 

Keener, 1155. > Columbrine v. Chichester, [1846] 
* Green v. Smith, [1738] 1 Atk, 2 Ph., 27. 

572. Per Walton, J., “A court of * Denton v. Stewart, 1786] 1 Cox., 


equity will never knowingly decree — 258. 
an impossibility ; it will never * Hallett e. Middleton, [1826] 1 
knowingly require a party, under Russ., 243. 
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a vendor burning a title-deed," said Kindersley, 
V.C., "be court could not make a decree that 
he should deliver it up, and be imprisoned if he 
does not." It should be noted, however, that a 
contract to perform something which the defend- 
ant at the time was not in a position to do is not, 
in the absence of fraud, necessarily invalid.? If 
he subsequently acquires the power to perform 
it, he must do so “A perfect title by the vendor," 
said Earl, J., “is no part of the vendee's cause 
of action, he is just as much entitled to the equit- 
able relief, and the equity court is just as com- 
petent to give it, whether the title of the vendor 
was perfected before or after the commencement 
of the action."* And it should be remembered 
that it is not enough for the defendant to show 
that he cannot perform his promise literally. If 
he can perform it substantially, equity will grant 
execution cy press Where, eg., a person who 
had contracted to build and maintain a bridge on 
the Tyne, built one which was washed away by 
flood, and it appeared that no bridge could be 
maintained on the particular site, he was permitted 
to build a bridge on a neighbouring and securer 
site. Where a person agreed to sell certain 
specified shares of a corporation to the plaintiff, 
and afterwards sold these shares to a dona fide 
purchaser, but had other shares left upon his 
hands enough to fill the contract with the plaintiff, 


t Seawell e. Webster, [1850] 29 acquired Personal Property”, 19 


L J. Ch., 73. Harv. Law Review, 557. Cf. Bansi- 
* CK Hibblethwaite v. M'Morine. dhar v. Sant Lal, (1887] xo All 133. 
[1939] s M. & W., 462 ; Browne v. * Halfey v. Lynch, [1894] r43 N. 
arner (1808]14 Ves, 412; Walter Y., 241, 2 Keener, 1218 ( vendor's 


v. Barnes, [1818] 3 Madd., 247. title was defective at commencement 

Pomeroy, S.P., 385. of trial, but became perfect pending 
^ Holroyd e. Marshall, [1862] 10 trial ). 

H.L.C., 3 e v SEN : Fry, s. 1001, —— 8882] 
1846] 15 == h 7. See Wi Errington w. Aynesly, (1 2 

Ke, article, “Transfer of Alter- Bro. C.C., 341. — 
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the latter was granted a decree for specific per- 
formance.’ So long as the vendee receives the 
proper number of shares in the same corporation, 
it does not apparently matter that he does not 
receive the specific shares contracted for.? 

Upon this ground of incapacity a vendor, who 
cannot make out a good title to the property 
he has contracted to convey, has sometimes 
been allowed to resist a claim for specific per- 
formance. It has, e.g., been said that, in the. 
absence of misrepresentation or misconduct, 
the general rule is that where a person is jointly 
interested in an estate with another person 
and purports to deal with the entirety, specific 
performance will not be granted against him as 
to his share.* But the question seems to be really 
governed by sections 14 and 15, Specific Relief 
Act, here, and this defence will not apparently 
be favoured,* unless impossibility to enforce the 
court’s decree® or material mistake on the vendor’s 
part’ can be established. I have discussed some 
of these cases before, and the result of the 
authorities I may now state in Mr. Dart’s words : 
"Except where there is a good defence on the 
ground of hardship, mistake, or injury to third 
parties, the court will insist ona vendor making 
good his contract to the extent of his ability, 
and on his submitting to a proportionate reduc- 





! Draper v. Stone, 71 Me., 175. The California Court holds that 
* Hardenbergh | v. Bacon, 33 where a contract to convey land 
Calif., 346. owned by tenants in common fails 


* Cf. Thomas v. Dering, [1837] I to bind one of them, the other can- 

Keen, 729 ; Avery v. Griffin, [1868] not be compelled to convey his own 

6 Eq. 606. » undivided share, Olen vw Lovell, 
* Lumley v. Ravenscroft, [1895] or Calif, 506; Pomeroy, S. P, 

I Q.B, 685. But see Hooper v. 387 m. 

Smart, [1874] 18 Eq., 683, 2 eener, 3 Browne v. Warner, supra, 413. 

1204 ; Burrow v, Scammell, [1881] * Seawell v. Webster, supra, 

19 Ch D., 175 ; Hexter v. Pearce,” 7 Williams w. Bland, [1846] a 

[1920] 1 Ch., 341. Seealso Mortlock Col, 575, and other cases cited in 
v. Buller, [1804] 10 Ves, 315. 2 Dart, V. & P., 1074. 


4 


Vendor's in- 
ability to 
convey. 





Poverty 


Alternative 
contracts. 





460 SPECIFIC RELIEF. 


tion of the purchase-money, if the purchaser was 
ignorant of the defect at the date of the contract,’ 
and is willing to complete on these terms; and 
that, in applying this rule, no distinction will be 
drawn between cases where a vendor has con- 
tracted to sell an entire estate, when he has only 
part of it, and cases where he has contracted to 
sell undivided shares in the estate, and has not so 
many shares as he contracted to scil 
The court's power is thus limited by the 
defendant's ability to perform. But mere pover- 
ty is not an inability which any court can recog- 
nize ; inability therefore is never an excuse for 
not performing a decree for payment of money.’ 
Where a contract is in the alternative, the 
promisor may elect to perform one of the alter- 
natives. On such election the contract becomes 
single, and supervening impossibility may excuse 
non-performance.‘ But before such election, the 
impossibility of one alternative, whether original? 
or superinduced by act of some stranger or even 
of God, will not excuse performance of the other 
and possible alternative. The question is really 
one of intention and if the intention of the parties 
is clear that one of them shall do a certain thing, 
but he is allowed his option to do it in one or 
other of two modes, where one of these modes 
ceases to be practicable, he is bound to perform 
it in the other mode. Where, therefore, a father, - 
at the time of his daughter's marriage promised 
to leave her, at his death, an equal portion with 
lcm m P E EE —— 


' But knowledge is not always ? Simmonds v. Swaine, [1809] 
fatal toa claim for abatement, 2 1 Taunt, 549. 
Dart, V. & P., 1084-5. Neither s. $ Grenningham v. Ewer, [1596] 


15, S.R.A., says anything Cro, Eliz , 396, 78 E.R., 641. 
Kee or —— de > Studholmes v. Mandell, [1697] 


22 Dart, V. & P., 1081. 1 Ld. Raym., 279, explg. Laughter's 

* Langdell, Eg. F., 53- case, [1595] 5 Co. Rep, 215, 77 

* Brown v. Royal Insurance Ca, E.R., 82. E 
[1859] 1 EL & El., 853. | 
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his other children, Kindersley, V.C., held that 
the prior death of the daughter did not discharge 
the promise, and that her husband was entitled 
to claim an equal share in the residuary estate of 
the father ( since deceased ).* Where, however, 
the obligee himself disables the obligor from 
performing one part of a contract in the alter- 
native, the law discharges him from the other 
part.* 


(7) Plaintif s Conduct disentitling him to Relief. 


There are few cases in which a court of 
equity will insist on the maxim that he who 
seeks equity must do equity, with more rigour 
than in those for specific performance? A plain- 
tiff, therefore, who seeks the assistance of this 
court must show, first, that he has discharged 
or is willing to discharge all the obligations that 
lay upon him, and, next, that no ZacAes is im- 
putable to him. The terms of a contract per- 
formable by the plaintiff may be of two kinds, 


viz., some that have to be performed before the 


other side can be called upon to fulfill his pro- 
mise, and others that may have to be subsequently 
performed.‘ The actual performance of or a 
readiness to perform the former must be shown, 
and an offer to perform the latter must be made.5 
If the plaintiffs obligations have been disregarded, 


5) Plaintiff's 
uitable 
conduct. 


or are incapable of being substantially carried ` y 


————— — —— — — — — — 








4Drew, r. Distinguish Jowes v. Edward Ch, 78, 2. Scott, 317 ( 


' Barkworth v. Young, [1856] *oOWels v. Smith, [ 1833] 2 ` i 
cy (1848-50] 7 Hare, 267, 9 ditions precedent and subsequent - 
.B., 1 : 


: discussed ) ; Griggs v. Landis, 
s Grenningham v. Ewer, supra. Bar 2N.J., Eq., 494. 


Per Sargent, J., Eastman v. - 
Plumer, 46 N.H , 464 ; Waterman, Jeffreys, [18411 1 Hare, 341; More 
576, n. 2. As to this maxim see v. Skid more, 6 Litt., 453. Cf. Bodwell 
Hanson v. Keating, [1344] 4 V. Bodwell, (1894) 66 Ver, 101, 2 
Hare, 1 : Gibson wv. Goldsmidt, Keener, 1174. 
[1854] S De G. M. & G., 757. 
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out, a court of equity will not interfere in his 
behalf." The defendant may therefore plead and 
prove that the plaintiff has forfeited his rights 
under the contract by his conduct in respect of 
the estate or towards the other party? He may, 
. e.g., have violated any essential term of the 
contract that on his part remains to be per- 
formed,’ he may have done acts in contravention 
ofor at variance with the contract and tending 
to subvert the relation established by it, or he 
may have refused to fulfill some stipulation on 
his part, which adds to the contract but which 
was a part of the inducement toitS A vendee 
of land, who has announced that he would not 
perform, cannot subsequently have specific per- 
formance against the vendor who has acquiesced 
in the breach of contract and has made improve- 
ments on the property and leased it to others.* 
So will specific relief be denied to the vendee 
if he refused to perform the contract on his part 
unless the vendor would do what in equity he 
was not bound to do, and the vendor subse- 
quently sold the premises to another. ^ And the 
acts with which the plaintiff is charged may be 
Acts of omis- either of omission or of commission. Where, e.g., 
sion and 
commission, the vendor of a house and garden, after contract- 
ing to sell the same, fells some ornamental trees * 
which formed a material element in the value 
of the property as a residence, he cannot enforce 
specific performance of the contract, for he can 
no longer give to the purchaser that which was 
substantially the subject-matter of the contract." 











' Marble Co. v. Ripley, [1870] P.C. 

1o Wallace, 339. !^ SR A, s. 26 (c). z 
? 2 Dart, V. & P., 1099. * Hajwood v, McCausland, 120 
SRA, s. 25 (4). Iowa, 218. h PC 
‘ Fry, a 957, p. 417. rech t Pratt e £ i 180 BE - 52 


Chandra Roy v. Sakomcli Rai, N.J Eq., 308, 2 Keener, 1169. . 
[1904] 2 A.L J R. 31, 31 Cal., 584, * Magermis e. Falon, [18319] 2. — 
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So generally in cases of leases, where the would- 
be tenant has committed some act involving a 
forfeiture, the court will refuse to create a legal 
relation which, if created, would be immediately 
dissoluble." If the contract is such that the 
plaintiff, by reason of his acts, is liable to be 
deprived of the benefit of it in case it were en- 
forced, it would be an idle ceremony for the court 
to enforce it.” Where, therefore, a person hold- 
ing land under a contract fora lease, commits 
waste or treats the land in an unhusbandmanlike 
manner, he cannot enforce specific performance 
of the contract; So where a contract for the 
renewal of a lease provided that the demised 
premises should be used "strictly as a private 
dwelling, and not for any public or objectionable 
purpose," and the assignee permitted them to be 
occupied for a public boarding-house, specific 
performance was refused, although it was shown 
that the lessor had consented to its being used 
in connection with a school for young ladies. 
But a gross and wilful breach of a covenant must 
be shown,* and if the lessor insists upon his co- 
venant, it is no defence to prove that he has 
sustained no damage.^ So again where 4 con- 
tracts to let, and Æ contracts to take, an un- 
finished house, Z contracting to finish the house 
and the lease to contain covenants on the part 
of A to keep the house in repair, and ZS finishes 
the house in a very defective manner, he cannot 
enforce the contract _ specifically, though A and 





Molloy, 56r, E 2 Keener, 1128 ; Gayon, [1831] s Sm. 65. 


S.R.A., s. 24, ill. 2 to cl * Gannett v. Albree, [1869] 103 
! Gregory dën: 9 Mass., 372, 1 Ames, 
Hare 685, 687 (Turner, .C. Towel, | [1858] 2 * 
9 Lewis Bond, ood, [1853 G. Eos $59. 573; Gregory v 
Bere $5, 37 (Bomiiy. M F Sin e Barclay, v 
RA. s - :8 
Gourtay v. Duke of Somerset [ 181 Ct. 
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B may sue each other for compensation for 
breach of it." To finish a house means to finish 
it so that the house shall be in proper repair.? 
Similarly where a grantor has made an unlaw- 
E ur "eer he cannot ask for 
i nce’ So where pro was 
sold upon the condition that the vended ee 
be put into immediate ion, but dispute 
Raving arisen as to the title to twelve acres sold, 
the vendors turned the vendee out of possession 
and thas deprived him substantially of the benefit 
which he should have obtained upon the contract, 
the conduct of the vendors was held to be a bar 
to their t suit for specific performance. 
question, Eldon said, was simply this: 
“Whether the wendors can insist that the pur- 
chaser shall specifically execute the contract, 
when, if he were to specifically execute the con- 
tract, it is rendered impossible for him to have 
the fall benefit intended him by the contract, 


that, through the act of the vendors them- 
* 
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inconsistency in a person, who has unsuccessfully 
tried to rescind an agreement, afterwards claim- 
ing performance of it.' 

Where an agreement was ambiguous or capa- Ambigeows 
ble of two constructions, Jessel, M.R., said, “It "Sms 
would be a very singular thing that a man who 
had always insisted on one construction of the 
agreement, and had refused to take possession 
because that was its proper construction, should 
then come to a court of equity insisting that the 
construction for which he had hitherto contended 
was wrong, and that the agreement had a totally 
different meaning, and should ask the court to 
attach that meaning to it and grant on that foot- — 
ing specific performance, the granting of which is d 
in the discretion of the court."* But the court of | 


appeal held in a later case that the mere fact that ` EE 
a party to a contract in writing had put an erro- d 
neous construction on it and had insisted that it — Ka 
included what in fact it did not, was no — SÉ 
for saying that there was no contract? It would © .— —- 
be otherwise where thereis fraud. “I never will = = | 
said Sugden, L. C., “execute a contract for a ERES 
laintiff one way, when with. his eyes open he Reger 








insists in his bill on a different ` —— 
against good faith. If he undertakes. wl erpe- 
trate a fraud, and fails, I shall. Re care ` we 
een and does not obtain the aid of dad 
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of leaseholds renewed an insurance thereon so as 
to expire just about the time of the completion of 
the contract, with the result that, completion 
having been delayed, when the actual time for it 
came the lease had become liable to forfeiture. 
Kindersley, V.C., refused specific performance 
against the purchaser. 

If the plaintiff has become unable to perform 
a material stipulation under the contract, specific 
performance may be refused. — Ee, where the 
vendor in a contract for sale of a house agreed to 
become tenant thereof, for a term of fourteen 
years from the date of the sale, at a specified 
yearly rent, and he then became insolvent, the 
court refused to assist him. But where the 
agreement is only fora yearly tenancy and the 
purchaser is shown to be aware of the vendor's 
embarrassed circumstances, a different conclusion 
may be deemed more just.* 

So where covenants regarding the use of pro- 
perty is entered into with reference to a certain 
state of things and this is altered by the acts of 
one party, he may thereby be taken voluntarily to 
waive and abandon all that control which was 


- applicable to the property in its former state. 


Suppose there is a large mansion belonging to a 
noble family and some grounds of this are sold 
to another noble family in order that the latter 
may erect a second mansion thereupon, and at 
the time of sale sOme covenants restricting the 
use of these grounds are imposed with the object 
of securing ample enjoyment of both the mansions 
with their appendages of gardens and offices. 
But subsequently both noble families quit their 


- 





i Lord v. Stephens, [1853]. 1 Y. D'Arville, [1895] 162 Mass, 2 


& C., Ex, 228; Neale v. Mackenzie, Keener, 107. 
[1837] 1 Keen, 474. Ci, Ree v. 3 Lord v. Stephens, supra, 


ta 
- 
wem - 
D 


- 





NON-FULFILMENT OF REPRESENTATIONS. 467 


residences and from the alterations which take 
place with the efflux of time,—the first mansion 
having been pulled down to make room for 
streets and buildings,—a new set of interests and 
rights become applicable to the subject-matter 
of the covenants. Upon an assignee of the 
Original vendor applying for specific relief in 
respect of these covenants, a court of equity may 
well refuse to assist a party to do that which 
neither party contemplated, and rule it inequitable, 
unreasonable and unjust to enforce the covenants 
specifically in the existing state of the property.' 
Where again, representations are made at 
the time of the contract on the faith of which it 
is entered into, the plaintiff has to show that 
the future acts have been performed to which 
those representations related. If, for instance, the 
defendant agreed to accept a lease upon the plain- 
DÉI undertaking orally that he would put the pre- 
mises agreed to be let in a proper condition for 
a wine-seller, but the plaintiff failed to perform 
this stipulation, he was refused specific perform- 
ance, though the lessee had entered and had 
delayed in raising any objection on this score? 
"A representation deliberately and intentionally 
made, for the purpose of influencing the conduct 
of another, and then acted upon by him," said 
Lord Cottenham, *is generally the foundation of 
a right which a court of equity will enforce.” 
So where the defendant had purchased a build-' 
ing-ground in a street on the faith of representa- 





" Duke of Bedford v. Trustees of 
British Museum, [1822] 2 My. & 
K., 552,6 R. C., 702. Distinguish 
Sayers v. Collyer, [1884] 28 Ch.D., 
103 ; Osborne v. Bradley, [1903] 
73 L J. Ch,49 Cf Elliston v. 
Reacher [1908] 2 Ch. 374. 

3 Lamare v. Dixon, [1873] 6 
H.L , 414. Cf. Oxford v. Proband, 
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[1868] 2 P.C, 156. Reetes v. Greil 


with Tanning Co, [1864] 2 H.& 
M., 54 (defendant had agreed to 
accept a lease upon plaintiff agree- 
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trons made by the plaintiff's agent as to his 
principal's intention to make the approach to the 
site. wide and commodious, and this was not ` 
done, the plaintiff was refused specific perform- - — 
ance of the contract to purchase. The represen- 
tations had enhanced the price, which, Plumer, 
M.R., said he could not cut down and say how —— 
much would have been given if this bad not been 
done. And this is eminently just, for otherwise ` 
great injustice would often be done, as such ` 
promises frequently have a controlling influence 
in the transaction, without which the bargain ~— 
would probably have fallen through. The matter 
of defence in such a case will often be one out- 
side the contract if it has been reduced to 
writing, and where the plaintiff is yet in a position 
to carry out the stipulation, the defendant may 
insist upon his submitting to a variation if he 
seeks specific performance? The effect of 
SRA s clause (c), section 26, Specific Relief Act, has 


ien been said to be that a party claiming specific 
formance must be ready and willing to per- 
> form the whole of what he undertook on his part, ` 


whether the whole agreement appears on the  . 
face of one document or not; and the defendant 
must always be at liberty to show what the whole 
* and every part of the agreement really was.* 
Where, therefore, 4 has contracted in writing to let ` ` 
e to Ba wharf together with a strip of A’s land de- ` 
Jineated in a map, but before signing the contract. ` ` 
A orally that he should be at liberty to — 
sss substitute for the strip mentioned in the contract ` — 
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another strip of A's land of the same dimensions, 

and te this A expressly assented, whereupon B 

signed a written contract, 44 cannot obtain specific 
performance of this written contract, except. with — 
the variation set up by Ø" The effect of the 
exhibition, at the time of the contract, of a map 

or plan of the premises, on the rights and obliga- Map or plan. 
tions of the respective parties, will, it may be 

noted, depend upon the mode and object of the 

exhibition, and upon what then transpired. The 

proposed division of the property on such a map 

may be set up to prevent the vendor from subse- 

quently dividing the land in a way so different 

as to attract a wholly different class of residents 

from that originally contemplated.* But the map 

exhibited need not be strictly followed, and where 

no allusion is made in the contract to the map > 
or plan, the court will not be disposed to infer 

a binding promise from an exhibition thereol.* 

Where a stipulation has been deliberately left Stipulation 
out in the written contract, English courts decline deliberately 
to interferes If, therefore, a party having bar- °™* 
gained for the insertion of a particular term, 
knowingly, and without being fraudulently induced 
thereto, executes an agreement from which it is 
omitted, equity will hold the omission binding.‘ 

It may be doubted, however, if the wording of 
clause (c), section 26, is not wide enough to cover ist. 





: i A e : E: 
such a case. Nothing is said there about mistake. ts 
or deliberation, but apparently every stipulation es 
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on the plaintiff's part, in reliance upon which the 
contract has been entered into and which adds 
to it, may be proved and enforced." 

Of course, if the stipulation is separate and 
independent, even if the fact is that it was made 
contemporaneously with the written. contract. and 
with reference to the subject-matter thereof, yet 
the non-performance of this stipulation cannot be 
pleaded in answer to a suit for specific performance 
of the contract," Such is, eg, a parol agreement 
by the seller of a flooded mine that he will pump 
it dry. This agreement may, however, be made 
the subject of a separate suit by the defendant.? 

And generally it is worth while to remark, equity 
requires substantial, and not literal, fulfilment of an 
agreement, and looks beyond mere matters of 
form t& do complete justice between the parties.‘ 
The principle is well settled, that where either 
party has performed a valuable part of his contract, 
say, for the sale and purchase of real estate, and is 
in no default for not performing the residue, he is 
entitled to performance by the other party to the 
contract. The default must be of an impor- 
tant or essential term, and minor breaches of 
good faith will be excused. So also may be 
a non-performance owing to unexpected events 
beyond the plaintiff's control.’ * 

Finally the plaintiff must not be guilty of 
laches, for neither law nor equity will aid one who 
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has slept upon his rights and not been vigilant. 
"A party can not call upon a court of equity for 
specific performance, unless he has shown himself 
ready, desirous, prompt, and eager." So said 
Lord Cranworth, ‘‘Specific performance is relief 
which this court will not give, unless in cases 
where the party seeking it come promptly, and as 
soon as the nature of the case will permit.’’? 
Accidents, mistakes, infirmities, and inequalities 
belong to all human transactions,’ so a strict 
and punctual performance of engagements cannot 
always be expected. But delay may affect the 
value of the object-matter of the contract, it 
may make the contract itself less beneficial or 
more onerous to one of the parties thereto ; it 
may bring into existence rights. of third parties, 
purchasers for value without notice, for instance. 
Allen, J., accordingly said, “A party may not trifle 
with his contracts and still ask the aid of a court 
of equity. Neither will the iaw be administered 
in a spirit of technicality, and so as to defeat the 
ends of justice."* 

Mere lapse of time is not, in general, a 
sufficient ground in equity for the refusal of 
relief. Time, as we have seen before, may 
be either essential, or material, or immaterial. 
Where time is essential no question of delav 
properly arises; in such a case the stipulation of 
the contract must be exactly complied with, and 
it is failure to perform at the exact day, and not 
the delay, which cuts off the rights of the de- 


faulting party; Where time is immaterial, no ` 


^ * Per Alvanley, M.R.. Mifeard,y. Clark v. Sears, (1856] 3. Iowa, 1 
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question of delay -again arises. It is: only when 
time is material, that delay may affect the reme- 
dial right. But delay so to affect the right must 
amount to aches, that is, there must be unexplain- 
ed delay for an unreasonable time, and such 
delay must prejudice the party against whom 
relief is sought.’ 


Delay and " Laches, in legal significance, is not mere 
X delay, but delay that works a disadvantage to 
another," said Stinness, C.J. “So long as parties 


are in the same condition, it matters little whether 
one presses a right promptly or slowly, within 
limits allowed by law; but when, knowing his 
rights, he takes no step to enforce them until the 
condition of the other party has, in good faith, 
become so changed that he cannot be restored 
to his former state, if the right be then enforced, 
delay becomes inequitable, and operates as estop- 
pel against the assertion of right. The disadvan- 
tage may come from loss of evidence, change of 
title, intervention of equities, and other causes ; 
but when a court sees negligence on one side 
and injury therefrom on the other it is a ground 
for denial of relief." So Sir Barnes Peacock 
observed, * The doctrine of laches in. courts of 
equity is not an arbitrary or technical doctrine. 
Where it. would be practically unjust to give a 
remedy, either because the party has, by his con- 
duct, done that which might fairly be regarded 
as equivalent to a waiver of it, or where, by his 
conduct and neglect, he has, perhaps, not waiving 
that remedy, yet put the other party in a situation 
in which it would not be reasonable to place him 
if the remedy were afterward to be asserted, in 
either of these cases, lapse of time is most mate- 





i 


* 3 Page, Con , s, 1707. O'Brien. v. Wheelock, 184 U.S. 
* Chase v. Chase, 37 Au, 804; 450;3 Page, Con, s. 1706. Tr * 
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rial. But in every case, if an argument against 
relief which otherwise would be just is founded 
upon mere delay, that delay, of course, not amount- 
ing toa bar by any statute of limitations, the 
validity of that defence must be tried upon 
principles substantially equitable. Two circum- 
stances, always important in such cases, are the 
length of the delay and the nature of the acts 
done during the interval, which might affect either 
party and cause a balance of justice or injustice 
in taking one course or the other." 

The above quotations make it clear that the 
doctrine of laches is not dependent on those 
general considerations of public utility and the 
'repose of society, which are, in legal theorv, 
the legislative motives for statutes of limitation, 
but is, for the most part, merely an application 
of the broader maxims of equity I have referred 
to previously, oz, ‘He who seeks equity must 
do equity, and 'He who comes into equity must 
come with clean hands.’* “ Laches is not, like 
limitation, a mere matter of time," says the 
Supreme Court of the United States, “ but prin- 
cipally a question of the inequity of permitting the 
claim to be enforced—an inequity founded upon 
some change in the condition or relations of the 
property or the parties."* It has accordingly been 
thought that the doctrine can be invoked only 
where no statute of limitations directly governs the 
case. ‘So far as laches is a defence, " said Lord 
Wensleydale,''I take it that where there is a statute 
of limitations, the objection of simple laches does 
not apply until the expiration of the time allowed by 





! Lindsay Petroleum Co. v. Hurd, 368, 373. 
[1873] 5 P.C., 221, 239-40. * Ludington v. Patton, 111 Wis., 

* 1 Pomeroy, Eg. R., S 21, p. 43. 208; Wagner v. Baird, 7 Howard, 
Cf. Hal! v. ers Kn 52 N. TE 258; Adóraham v. Ordway, 158 
J. Eq., 522, 2 Scott, 636. U.S., 416, 423. 

* Galliher v. Caldwell, 145 U.S., 
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the statute."" In British India, there is a statutory 


period of limitation prescribed for suits for equit- 
able relief like specific performance,? and so lon 
ago as 1864 the Madras High Court held that 
“lapse of time, as a defence to such suits, can 
only be relied upon when under the Act it has 
become a bar,’ and that when laches and indirect 
acquiescence ‘‘go merely to the remedy, it is 
quite clear that the courts have no power arbi- 
trarily to substitute an extinguishing prescription, 
different from that determined by the legislature."'* 
The legislature apparently took the same view 
when enacting the Specific Relief Act, for in the 
Statement of Objects and Reasons these Madras 
cases were referred to and it was stated, “The 
right to enforce a contract specifically may, in 
England, be lost by delay in resorting to the 
court, and a large mass of cases exists relating 
to this doctrine. The Bill contains no rules on 
the subject, for, in India, the provision of the 
Limitation Act ( IX of 1871 ), Schedule II, no. 113, 
that suits for specific performance must be brought 
within three years from the day on which the 
plaintiff has notice that performance is refused, 
renders the doctrine of laches inapplicable to 
this kind of litigation."5 The Madras High 
Court has therefore quite recently ruled that, "mn 
the absence of anything to show an abandonment 
or a sleeping over rights to the detriment of third 
parties, delay short of the limitation period does 
not matter in suits for specific performance.''^ 





i Archbold vw. Scully, (1861]9 H. 2 Mad. H.C.R., I14, 116. 





L. C , 360, 383. * Peddamuthulaty — v. Timma 
2 Act XIV of 1859, s. 1, cl. 9; Reddy, ibid, 270, 275. 

Act IX of r871, sch. II, art. r13; * App. B infra. Cf Pollock, F. 

Act XV of 1877, sch. II, art. II3 ; AE, UM AE: 

Act IX of 1908, sch, I, art. 113. * [1908] 18 M.L.J., 21 ( notes 
* Rama Raw v. Raja Rau, [1864] of recent cases ). 
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In the same spirit Woodroffe, J., holds in Calcutta, 
“In my opinion delay is not material so long as 
matters remain zz statu quo, and it does not 
mislead the defendant or amount to acquiescence.' 
[t must be shown that delay has prejudiced the 
defendant. To operate as a bar to relief the 
delay should be such as to amount to a waiver 
of the plaintiff's right by acquiescence, or where 
by his conduct or neglect he has, though perhaps 
not waiving that remedy, yet put the other party 
in a situation in which it would not be reasonable to 
place him, if the remedy were afterwards to be 
asserted. When such is not the case, any lapse 
of time short of the period allowed under the 
Limitation Act should not disentitle the claimant 
to relief, to which he is otherwise entitled.” 

[t is clear then that "mere submission to the 
injuries for any time short of the period limited 
by statute for the enforcement of the right of 
action cannot take away such right, although 
under the name of 'laches,' it may afford a ground 
for refusing relief under some peculiar circum- 
stances.’* No right should be lightly allowed to 
be defeated. Delay or no delay, a right should be 
respected and enforced solong as the law permits 
its enforcement and so long as supervening cir- 
cumstances do not render such enforcement clearly 


! rr Acquiescence, properly speak- appellant, can be urged only on the 


has been 


ing, relates to inaction during the 
performance of an act, laches relates 
to delay after the act is done," Hail 
v. Otterson, [1894] 52 N. J. Eq. 
$22, 3 Keener, 409. Archżold v. 
Scully, | 1861] 9 H. L. C., 360, 383, 
388. Banning, Limitation, ch. iv; 
ESCH & Bosanquet, Lim., 452. 

? Lindsay Petroleum Co. v. Hurd, 
supra; Jamnadas y Atmaram, 
[1878] 2 Bom., 133. ' The lapse of 
time, where no material incon- 


venience has been suffered by the 


ground that the agreement 
dormant ; and that this is evidence of 
the abandonment of it by the parties,” 
Waters v. Travis, [1812] 9 Johns. 
459, 466. 
: ~ —— v. SR Prosonno, 
1905] 33 Cal., 033, 030. 
* DeBussche v. Alt, [1877] 8 Ch. 
D., 286,314; Whitmey v. Fox, 166 
U.S.,637, 647 ; Senav. United States, 


189 U.S., 233 ; Mokund Lall v. Chotay 


Lal! [1884] 10 Cal., 1061. Cf. Uda Be- 
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and indubitably inequitable.* Since, however, speci- 
fie reliefis not a matter of right and the courts 
have a discretion to exercise, they should not over- 
look special facts which might make laches exist 
within a period shorter than that of limitation. 

The question must be decided in each suit, 
although brought within the statutory limit as to 
time, whether under its peculiar circumstances, 
equity and good conscience require that the con- 
tract shall be performed zx specze, or whether the 
party should be left to the ordinary remedy of 
damages. Obviously no rigid rule can be laid 
down, and each case must depend on its own 
circumstances.? 

But the doctrine of laches is as applicable to 
the promisor as to the promisee,* to a person for 
instance, who has contracted to sellan estate, 
as to one who has contracted to buy it. Cove- 
nants and acts to be performed by either must 
be executed promptly, the institution. of a suit 
where necessary should not be unduly delayed, 
and, when instituted, it must be vigorously pro- 
secuted.5 The plaintiffs pecuniary condition 
will not as a rule avail to condone his delay, 
though his ignorance will" Undue delay, special- 
ly when the subject-matter of the contract is of 
a speculative or fluctuating value, may make the 
bargain a hard one for the defendant, or it may 


|a A. L.J., 6r (article). The 
unreported decision of the Alla- 


U.S., 294. 
* Halstead e. (frinman, 152 


habad Court referred to on p. 60, w. 
2, ibid, is clearly wrong. 

3 Peters v. Delaplaine, [1872] 49 
N.Y., 362, 2 Keener, 1188. 

® Mokund Lall v. Chotay Lall, 
[1884] ro Cal., 1061, 1068. 

* Rich v. Gale, [1871] 24 L.T., 


WS... 745. 

"o Aes v. Blake, [1808] 1 Ball & 
Ba = ; Johnson v, Mining Co., 148 
U 


. S., 360. 
: Leggett v. Standard Oil Co., 149 


U.S., 412 ; Ke Garnett, [1885] 31 
Ch D. 1; 1 Pomeroy, £7 R.,s 26. 
* Pollard v. Clayton, (asss) 1 K. 
& J, 462; Mills v. Haywood, | 1877] 
6 Ch. D., 202 ; Cornwall v. Henson, 
[1899] 2 Ch, 710, [1900] 2 Ch, 
; Nawad Begum v. Creet, [1908] 
27 All, 678 ; Davison v. Davis, 125 
U.S. 9o ( corporate stock ) ; Comàs 
v. Scott, [1890] 45 N.W., $32, 2 
Keener. 1194 ( realty ). 
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even amount to an abandonment of the contract 
by an aggrieved party,' especially where the 
plaintiff has acted in reference to the estate in a 
manner inconsistent with the existence of the 
contract. When either party has been guilty of 
gross negligence, the court may refuse to lend its 
assistance to the completion of the contract. The 
vendor or purchaser of land might have a special 
purpose in view known to the other party, and if 
the latter’s delay prevent this from being accom- 
plished, he cannot claim a decree for specific 
performance of the contract.‘ 

Delay may be capable of explanation, or it 
may have been induced* orat least sanctioned 
by the other party? Where, for instance, a party 
has raised an unfounded objection, say, to the 
title of the property sold and thereby caused 
delay, the plea of /aches is not open to him.* 
Nor does time run when a negotiation is pending 
between the parties, even though the treaty be 


—— — — 


* Nawab Begum v. Creet, supra. 
Cf. Macáreiá. w. Mariar, [1786] 
t Cox, 359. A contract once aban- 
doned by the party in default cannot 
afterwards be revived, Saldwyn v. 
Salter, 3 Paige, Ch. 473. Lloyd v. 
Colieti, [1793] 4 Bro. C. C., 469. 
In this connection s. 39, I. C. 
A, should be borne in mind, as to 
which see Rusájóehar: Shaw vw. 
Nritya Gopal Nundy, [1906] 3 C.L. 
J., 249. 

a Chambers e. Berty, [1815] 
Beat., 488. As a general rule, to 
sustain an implication of the aban- 
donment of the contract, the con- 
duct of the party ought to be such 
as to lead che mind of a reasonable 
person to arrive at that conclusion, 
eg. the vendor should have at- 
tempted 
exerci an 


the contract as still in force. Garnet 
—— 6 Call., 308; Waterman, 


* Fordyce v. Ford, [1794] 4 Bro. 
C.C. 494, 498. Willard J Wood, 
164 U. 5., 502.. 

* Prale v. Carroll, Cranch, 471; 
Pomeroy, S.P., 5. 410, ` 

^ Brown v. Guarantee Trust Con 
128 U. S, 4903;  Hu^el/ v. Von 
Schoening, [1872] 49 N.Y., 326. 

* Townsend V. Vanderwerker, 
160 U.S., 171 ; 3 Page, Con, s. 
rt. 

* Morse v. Merest, Wane Madd, 
26; Ridgway v. [1857] 
6 H.L.C , 238, 292. 
| * Monro v. Taylor, [1852] 3 M. 
& G., 713, 723. A curious case is 
Williamson v. Dils, 24 Ky. L. R. 
292, where the vendor threatened 
E. A: plaintiff if he went on 
t nd to make r 
a OL — 


m. 
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conducted without prejudice to a notice given by 
one party that he holds the contract rescinded." 
So where the contract has been substantially 
executed, e.g., where a purchaser has taken posses- 
sion under a contract for sale and the vendor has 
notice of this, the question of /aches does not 
2 arise. And if both parties are in the default, 
each may be taken impliedly to waive strict per- 
formance as to time, and the contract will remain 
a in force; But where the delay of the vendor or 
l vendee in seeking performance is for a specula- 
tive purpose, where, for instance, he has entered 
into the contract without the present means of 
performing it,* or desires to wait until time shall 
determine whether or not it is to his advantage 
to have the benefit of the contract, there is 
authority for holding that equity will not aid him 
by any relief against his failure to perform, what- 
ever the situation otherwise.‘ 

Where the value of the property has mate- 
rially changed, or great financial events have 
essentially altered the relative value of money and 
land, a party will not be permitted to lie by until 
the change sets in his favour and then ask for 

> specific performance. A case in point is McCabe 
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v. Matthews, where the result of a delay for 
speculative purpose had the result of increasing 
the value of the property sold from $ 150 to 
$ 7,500. In such a case the court will be entirely 
justified in exercising its discretion against the 
granting of specific relief. 

No person, however, can be deprived of his 
remedy in equity on the ground of /ac/tes, unless 
it is shown that he had knowledge of his rights. 
“ As one cannot acquiesce,” said Green, V.C., “in 
the performance of an act of which he is ignorant, 
so one cannot be said to neglect the prosecution of 
a remedy when he has no knowledge that his rights 
have been invaded, excepting, always, that his 
want of knowledge is not the result of his own 
culpable negligence. "7 


* [1895]155 U. S., 550, 2 Keener, 
1199. Per Brewer, J.: '* It seems to 
us to be a case of a purely specula- 
tive contract on the part ofthe plain- 
tiff ; doing nothing himself, he waits 
many years to see what the outcome 
of the purchase by defendant shall 
be. If such purchase proves a 
profitable investment, he will 


demand his share ; if unprofitable, 
he will Iert mp alone. Under those 
circumstances the long delay is 
such laches as forbids a court of 
equity to interfere." 

* Hall v. Otterson, [1894] 52 N. J. 
Eq., 522, 3 Keener, 410. Cf. 7n re 
Garnett, [1885] 31 Ch. D., 1,16, 3 
Keener, 250. 
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LECTURE VIII. 


Matters Incidental and of Practice. 


I have so far dealt specially with the 
case of executory contracts, in respect of which 
alone specific performance has been said to be 
an appropriate remedy.' But specific relief may 
be granted in respect of executed contracts too. 
E.g. an award, which springs from a contract 
and may in that sense be deemed to be the up- 
shot of an agreement between the parties whose 
differences it purports to settle, is, as we have 
seen, capable of enforcement either by suit or by 
motion. In one sense, an award duly rendered 
amounts to an agreement by the parties on the 
terms pointed out by the arbitrator, and so it may 
be enforced against a party as his own agree- 
ment? It may, therefore, be objected to on the 
ground of uncertainty or palpable mistake, and if 
a part of it is open to objection and is separable 
from the remainder, the defective part may be 
rejected.* In another sense, as the decision of 
the judge or judges chosen by the parties them- 
selves it deserves the same finality as the judg- 
ment of a court of ultimate resort, and it is not 
for any other judge to weigh and consider the 
justice of this decision.5 But if it can be shown 


! Wolverhampion Ac. Ry. Co.v. or remit for reconsideration an 
London Ze, Ry. Co., [1873] 16 Eq, award. Act V of 1908, Sch. II. 
433. Ante, 26. * Wood v. Griffith, [1818] 1 Se, 
* Ante, 129-32; S.R.A., s. 30; 43,54; Russell, Ar^, pt. III, cb. 3, 
C.P.C., s. $26. The previous sec- — s. S. 
tions of Ch. XXXVII of the Code * Russell, 4rà., 383. 
provide for reference to arbitra- > Ives v. Metcalfe, [1737] 1 Atk., 
tion by the court, and in such case 64 ; Wood v. Griffith, supra. Cf. D.C. 
the court has the power to modify Banerjee, Arà., ch. x, xi. 
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that the agreement embodied in the submission 
to arbitration is so unreasonable, unfair or im- 
provident that it does not deserve to be specifically 


enforced, the court will refuse to interfere in 


favour of an award founded upon this submission.“ 
So, again, a settlement may be either executed 
or executory. As defined in the Specific Relief 
Act, ' settlement" means any instrument ( other 
than a will or codicil’? as defined by the Indian 
Succession Act ) whereby the destination or de- 
volution of successive interests in moveable or 
immoveable property is disposed of or agreed to 
be disposed of.* Where therefore there is a dis- 
posal of property zer vivos in favour of two or 
more persons who take successive interests, t.e., 
one after the other, we have a settlement. ‘ 
Where such a disposal is effected zn presente 
there is an executed settlement; where it is agreed 
upon but some other act, e.g., the execution of a 
conveyance, is still required to perfect the dis- 
posal, there is an execufory settlement or(as an 
English lawyer would prefer to call it ) articles for 
settlement.5 Another distinction worth noting 
is between a settlement for value and a voluntary 
settlement. Where valuable consideration has been 
given for a disposal of property,—and marriage 
is such consideration,—there is a settlement for 





' Nikis v. Hancock, [1855] 7 7 the derolutton of successive interests ; 
DeG 3M. & G., 300. but perhaps it means that in the 
Pomeroy, S.P., 371 n former, the subsequent interest is 

* Ind Sue. Act, 1865, s. 3: taken on the failure, or in substita- 
"*' Will’ is a legal declaration of tion, of a prior interest; and in 
the intentions of the testator with the latter, the su vent interest 
respect to his property, which he is taken on the expiration or ex- 
desires to be carried into effect after haustion of the prior interest; so 
his death. *'Codicil' means an in- that in the formerthe subsequent 


strument made in relation to a will, claimant takes a the 
and explaining, altering or adding claimant, and in the latter he takes 
to its dispositions." t h him", S R. 57. 

—— We SH leading case. Toate 

“Te is not very justly distinctio Glenorchy + Hox: i 
observes Collett, — fe a [1733] 4 Wh. & T. 763, a n 
tinction between the destination and — 
61 
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value, and all persons, including issue expected 
of a marriage, on behalf of whom benefits are 
secured thereby, are within the consideration and 
may be termed ‘purchasers’ thereunder. But 
when a settlement is made at the time of a 
marriage between, say, 4 and Z, provisions may 
be made for the benefit of other relations, and 
particularly the issue of any former marriage. 
Such relations are termed 'volunteers' by English 
lawyers; and so are all who claim under a settle- 
ment made out of love and affection, for meri- 
torious consideration ( to adopt a technical phrase ). 
A voluntary settlement, however, by registration 
may become a legal enforceable contract in India," 
and if it takes the shape of a gift actually made 
even the formality of registration may apparently 
be dispensed with.* Otherwise the general rule 
seems to be that the equities of a purchaser for 
value without notice will prevail over those of a 
volunteer claiming under a voluntary settlement, 
and even as against the settlor and subsequent 
volunteers this settlement can be enforced only 
if an executed one" But the absence of notice 
is the equity of the purchaser and not of the 
seller, and, as we have seen, a voluntary settlor 
is not permitted to force on an unwilling purchaser 
a title depending on the invalidity of the settle- 
ment.* As between the settlor, and the objects 
of the settlement, it is a perfectly binding settle- 
ment,5 and the settlor has no equity to defeat the 
act which he has done himself.^ And the Indian 





* See I.C.A., s. 25 (1). chaser may compel performance 
3 Ibid, expln. 1 Cf. Kais7as v. by the vendor, Foster v. Williams, 

Kamahya Lali, (1884] 11 I.A., 218, [1875] 20 Eq., 210. 

232, II Cal. 12I. ^ Smith v. Garland, [1817] a 
* Ellison v. Ellison, [13802] 2 Wh. Mer.. 123, 1 Ames, 440. 

& T., 835; S.R.A. s. 24 (2). _ * Johmsom vw. Legard, [1822] T. 
* SR.A,s.25 (d); In re Briggs, & R., 281, 294. Ante, 263, 

[1891] 2 Ch, 127. But the pur- | 
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law recognises no distinction between a voluntary 
settlement of personal chattels and one of land." 
An executed settlement may be specifically 
enforced like any other deed of trust. An execu- 
tory trust may be enforced under section 12, 
clause (2), Specific Relief Act. A declaration 
of trust does not require any express form of 
words,” but it may be indicated by the character 
of the instrument,’ and it is, in form and sub- 
stance, a complete transaction. An agreement 
or an attempt to assign, on the other hand, is 
in form as wellas in nature incomplete. Where 
directions are given in a will or codicil to execute 
a particular settlement,’ there is an express exe- 
cutory trust by way of settlement. Such a trust, 
if the settlement actually directed offends against 
any rule of law, e.g., is void as creating a perpe- 


tuity, may be executed cy pres, that is, with such’ 


modification as would keep the settlement legal 


and yet give effect to the testator’s intention so 


far as may bei But questions of construction 
that arise in respect of executory trusts in 
a will are not always easy to solve, because a 
testator may give what estate he chooses and 
there is nopresumption of any special intention 
to be taken asa guide. In the case of executory 
trusts by deed, however, the nature of the 
transaction may raise a presumption as to the 
intention of the parties. Æ.g., marriage articles 
may be taken to intend the benefit and advance- 
ment of the issue of the marriage.* But this 








! p Stokes, A. 7. Codes, 931-2. 
* Re Williams, Williams v. Wil 
fants. [1897] 2 Ch., 12, 18. 


[1716] 1 P. Wms., 332. 
' Cf Bla:b^wrm v. 
[1814] 2 V. & B., 367, 369. 7 


Kehewich e Manning, [1851] 
t De G. M. & G., 176. 
* M'Faddem w. Jenkins, [1842] 
1 Hare, 458, 462. 
* SR A. s. 30. 


* Huméertion vy, Humberstom, 


* Taggart v. Taggart, [1803] 1 S. 
& L., 88; 2Story, Za, ss. —— 
Sackville-West v. Viscount Holmesdale, 
[1870] 4 H.L., 543, is an instructive 
case on the general principles of 
construction applicable. i 
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is not the place to discuss the law of settlements 


generally, and so I refrain from pursuing further 
these interesting questions.' 

It may not be out of place to mention here that 
marriage with some classes of people, e.g., the 
Mahomedans, is matter of civil contract. A suit 
for restitution of conjugal rights in such a case 
may be treated as an action for specific performance 
of a contract. Neither the Specific Relief Act 
nor the Contract Act will probably apply, yet the 
plaintiff in such a suit cannot be said to have 
an absolute right to insist upon the assistance 
of the court. The court has a discretion to 
exercise, and the leading case of  Zusz/oor 
Ruheem v. Shumsoonnissa Begum? illustrates 
how under special circumstances the court may 
impose terms upon the plaintiff or ‘refuse 
to him relief. 

There is another class of agreements which 
deserve special mention here. These I have 
sometimes referred to before in general terms as 
"restrictive covenants.” On a demise of land 
covenants may be entered into stipulating, €g- 
that the land is to be used in a particular way 
and is not to be used in certain other specified 
ways. The leading authority in the case of 
leases is Spencer’s case? the effect of the first 
resolution in which is that when the covenant 
extends to a thing z» esse, parcel of the demise, 
the thing to be done by force of the covenant is; 
so to say, annexed to the thing demised, and 
shall go with the land, and shall bind the as- 
signee, though he be not expressly named.* As 





. * The reader may usefully con- P.R. no. 5 Cf. Husaini Begum v. 

sult Vaizey on Settlements and Rustam Ali, [1906] 29 All, 222; 
Underhill & Strahan on Wills & Bai Fina v. Finakalia, |1907] "a 

Setilements ; also Norton on Deeds. Bom., 366. l 
P (1867) 11 M.I.A., 551; Aiska x [1585]: rSu EC 4 

Bi v. Muhammad Sadiz, [1891] * |t was also laid down in 
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to other covenants relating to land and “not 
between a landlord and his tenant, where entered 
into ziz// the owner, the benefit thereof; aecord- 
ing to the common law of England, runs with the 
covenantee’s estate and so enures to the benefit 
also of his assignees, but where entered into 4' 
the owner, the burden thereof does not appear 
to run with the land.* And no covenant will 
apparently so run unless it “touch or concern’ 
or “extend to the support of the thing" conveyed, 
and be ''for the benefit of the estate. ‘It is 
not competent for an owner of land to render 
it subject to a new species of burden at his fancy 
or caprice," said Martin, B.: The. doctrine; 
however, has been modified or extended at equity. 
Holmes, J., has said, “Equity will no more en- 
force every restriction that can be devised, than 
the common law will recognize as creatmg an 
easement, every grant purporting to: limit thé 
use of land in favour of other land,’*> and 
Rigby, L-J., has remarked, “I do not think an 

covenant runs with the land in equity.: The 
equitable doctrine is (bat a person who takes 
with notice of a covenant is bound by it" it 














Spencers case, that when the co- 
venant extends to a thing which 
is not in being at the time of the 
demise made, it will «not bind the 
assignee unless he be expressly 
named. But this rule has subse- 
quently been qualified, Minsku? 
v. Oakes, [1858] 27 LJ. Ex, r94. 
No distinction can be made between 
covenants by lessees and covenants 
by lessors, Fones v. Parker, | 1895) 
163 Mass.. $64, 2 Scott, 85. 

* Pollock, Caen.. ( W. W.) 300: 
Woodfall, Z. & T., 173 sqq. 
Ansterberry e. Corp of Oldham, 
L1835] 29 Ch. D., 750, 781 ; Rogers 
v. Hosegood, [1900] 2 Ch. 394, 

o3 


VER Hen VIII. c. 34 ; 1. Sm. 


L .C., 65 ; Mayor of Congleton v. 


Pattison [1803] to East, 130, 135. 
138. Fleetwood v. Hull, [1889] 
210 BD.,35: White © Southern 
Hotel Co, [1897]: 1. Ch. 762 ; 
Horsey Estate v. Steiger, [1399] 
20 PB. aa: Rogers v — /ITosegoolf, 
supra ` Brown, Covenants, 13-.- ` 

* 5 Co. Rep 16a, 246. +» 

* Cookson v. Cock, [1607] Cro. 
Jac. t25 79 E R... 109 Badger y. 
cdi cet [1360] 16 Gray, $39, 
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s ‘Nuttall ^v. Bracewell, - 
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140 Mass, 188, 1. Am 


Keppel v. Bailey, (1834] 2 M. & 
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may be, as Sir F. Pollock puts it, the equitable 
jurisdiction in this matter is “a strictly personal 
and restraining one,’ and “equity does not 
trouble itself to assist intentions which have no 
legal merits." But the doctrine seems to be 
well established, with regard to covenants relating 
to land and entered into by a tenant in fee with 
a former owner, from whom he purchased, or 
with an adjoining land-owner, that in so far as 
such covenants bind the covenantor to some 
forbearance restrictive of the free use of his land, 
and were made with the object of benefiting the 
owners and occupiers of some other land re- 
tained by the former owner or belonging to the 
adjoining landowner, as the case may be, the 
burthen thereof practically runs with the land 
in equity." The facts of the leading case of 
Tulk v. Moxhay? were briefly these. The plain- 
tiff had sold a piece of ground described as 
*Leicester Square Garden or Pleasure Ground" 
to one Elms, who covenanted for himself, his 
heirs and assigns to "from time to time, and at 
all times thereafter at his and their own costs 
and charges, keep and maintain the said piece 
of ground and Square Garden, and iron railing 
round the same in its then form, and in sufficient 
and proper repair as a Square Garden and Plea- 
sure Ground, in an open state, uncovered with 
any buildings, in a neat and ornamental order." 
The land passed by divers mesne conveyances to 
the defendant, who had notice of the covenant, 
though his purchase-deed did not mention it. 
He manifested an intention to build upon and alter 
the character of the Square Garden, whereupon 
the plaintiff sued to restrain him. Lord Cot- 


! Pollock, Con , ( W W. ), 306. 8 [1848] 2 Ph. 774, Finch, 777. 
* 1 Williams, V. & P. 426-7. * 
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tenham, C., said, “That this court has jurisdic- 
tion to enforce a contract between the owner of 
land and his neighbour purchasing a part of it, 
that the latter shall either use or abstain from 
using the land purchased in a particular way, is 
what I never knew disputed...... It is said that, the 
covenant being one which does not run with the 
land, this court cannot enforce it ; but the question 
is not, whether the covenant runs with the land, 
but whether a party shall be permitted to use the 
land in a manner inconsistent with the contract 
entered into by his vendor, and with notice of 
which he purchased'...... If an equity is attached 
to the property by the owner, no one purchasing 
with notice of that equity can stand in a different 
situation from the party from whom he pur- 
chased." Jessel, M. R., suggested that the doc- 
trine of Zu/k v. Moxhay, was an extension in 
equity either of the doctrine of Spencer's case to 
another line of cases, or of the doctrine of nega- 


tive easements, such, eg., asa right to the access Negative 
of light, which prevents the owner of the servient “sement 


tenement from building so as to obstruct the 
light.* In some later cases the right has been 
assimilated to an easement. E.g. in Rogers v. 
Hosegood* the court said, “ In equity, just as at 


— — — — 


' Cf. per Chelmsford, L C., personal or collateral covenants, 
“ Where a man by gift or purchase not imposed for the benefit of the 
acquires property from another,  covenantee's property, Forméy v. 
with knowledge of a previous con- Barker, (1903) 2 Ch., 539; Groves 
tract lawfully and for valuable con- v. Zeomes, [1885] 53 L. T., $92 
sideration made by bim with a (covenant not to take p ings 
third person, to use and employ the to restrain use of land for fever hos- 
property for a particular purpose in pital ) : Kette R.R. v. Eastern Ry., 
a specified manner, the acquirer [1889] 44 Minn, 461, 2 Scott, 
shall not, to the material damage 489. 





of the third party, in opposition to * John Bros. A. B. Co, v. Hol- 


the contract, and inconsistently mes, —— I Ch. 188; Holloway 
with it, use and — the pro- ros. v Hill, [1902] 2 Ch., 612. 
perty in a manner not allowable to * London S. W. Ry. Co. v. 
- ewer M —— S Gom m, [1882] 20 Ch. D., 562. 
iZsom, [1859] 4 j e EI 1900] 2 Ch., 388, 1 Ames, 
285. The rule does not apply to C Colas 15.5 4 ge 
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law, the first point to be determined is whether 
the covenant or contract in its inception binds the 
land;..... When the benefit has been once clearly 
annexed to one piece of land, it passes by assign- 
ment of that land, and may be said to run with 
it, in. contemplation as well of equity as of law, 
without proof of special bargain or representation 
on the assignment. In such a case it runs, not 
because the conscience of either party is affected 
but because the purchaser has bought something 
which inhered in or was annexed to the land 
bought." And the still later case of Formby v. 
Barker, supports the position that the burthen 
imposed in equity by restrictive covenants cannot 
exist in the absence of what may be called a 
guast dominant tenement. Still more recently 
it has been said, "An obligation created by a 
restrictive covenant is in the nature of a negative 
easement, creating a permanent right in the 
person entitled to it over the land to which it 





relates, ™ i 
— end- -< Lord Cottenham's decision in Zu/k v. Moxhay, 
— in however, proceeded upon the principle of pre- 
— venting a party having knowledge of the just 

rights of another, from defeating such rights, and 

not upon the idea that the engagements enforced 

created easements or were of a nature to run 

with the land, and, it is conceived, a court of 

' [1903] 2 Ch, san In Peck v. the plaintiffs ( vendee's ) quarry ? 

Comway, |1871] 1:19 Mass, 546,1  Itdoes not make the use or occupa- 

Ames, 162, a covenant not to build tion of it more convenient. It does 

om parcel sold was treated as a re- not in any way affect the use or 

servation creating an casement, or occupation; it simply tends in- 

servitude in the nature of an care- directly to increase its value, by 

wpon the land conveyed, excluding a competitor írom the 
“And in Noreross v. James, supra, a market for its products," 

covenant by vendor of quarry not * Re Nisbet & Potts Contract, 

to quarry stone in his E? RE Ch. 386. CT  Z7rustees 

eg end was thus observed upon College v. Lynch, (1877] 

à e n —— : "In what e $ 70 N. Y., 440, Finch, Cas. Prop., 

— to the support of, oT, m af £126. eee 
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equity may in a proper case impose the burthen 
of a covenant relating to lands on the alienee of 
such lands, on a principle altogether aside from 
the existence of an easement or the capacity of 
such covenant to adhere to the title." It has 
accordingly been held by the New York Court of 
Appeals that a covenant by a purchaser not to 
sell sand taken from the land conveyed, entered 
into for the protection of the covenantee in the en- 
joyment of his business, may be enforced against 
an assignee with notice.?^ Danforth, J., said, '* The 
principle which favours freedom of trade requires 
that every man shall be at liberty to work for 
himself, and shall not deprive himself or the state 
of the benefit of his industry by any contract that 
he enters into. The same principle must justify 
a party in withholding from market the tools, or 
instruments, or means by which he gains the 
support of his family, or if, as in the case before 
us, the instruments or means are susceptible of 
several uses one of which will work mischief to 
himself by the loss or impairment of his livelihood, 
there is no reason of public policy which requires 
him upon a sale of the instrument to consent to 
that use, or prohibits him from binding his vendee 
against it." And the court laid down the broad 
proposition—-'' where the agreement is a just and 
honest one, its judgment should not be in favour 
of the wrongdoer.''* á 

Another instructive case before the same 





| Brewer v. Marshall, [1868] ro to protect, and going with the busi- 
N. J Eq., 537, 2 Keener, 561-2. De ness it may be assigned, and the 
Gray v. Monmouth B. C. H. Co., assignee may enforce it just as the 
[18923 So N. J. Eq., 329, 332,2 assignor could have eníorced it if 
tt, 534. See art. by Ames, 17 he had retained the business, The 
Harv.. L.R., 18r, ent can have no independent 
* Cf. Francisco v Smith, [1894] existenceor vitality aside from the 
143 N. Y., 488, 1 Ames, 186, where business.” : 
ESA, J - said, * Such an agreement * Hodge v. Sloan, [1887] 107 
is a valuable right in connection N.Y., 244, I Ames, 184. 
with the business it was designed — 


62 
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court may be here referred to. The plaintiff in 
this case resided in a wealthy and respectable 
quarter of Brooklyn city, and paid $ 6,000 tò one 
Gollner, a builder of flats and tenement-houses,' 
upon the condition that the latter '' would not 
construct or erect any flats in plaintiff's immediate 
neighbourhood or trouble him any more." Gollner 
obtained title to a lot in the neighbourhood and 
commenced the erection of a seven-story flat 
thereon. Upon remonstrance by the plaintiff, he 
transferred his equity in this lot to his wife ( who 
was fully acquainted with all the facts ), and 
continued the construction nominally as her agent 
and architect. Upon the plaintiff bringing a suit 
to enforce the covenant, it was contended in vain 
for Gollner and wife that the covenant was a 
personal one and the plaintiff not being the vendor 
or original owner of the lot in question was not 
entitled to relief in respect of it. The covenant 
was held to be restrictive, not collateral to the 

land, but relating toits use. The moment Gollner 
bought or leased any land in the plaintiff's neigh- 

bourhood, ‘‘he came under an obligation," said 

Finch, J., “ not to use it in a particular way; the 

land in his hands necessarily became restricted 

and limited in the use of which it was capable; 

and as much so, though bought of another, as 

if it had come from the contractor, who imposed 

the restraint as a vendor. Equity has no com- 
passion for a fraud, and he who buys in aid of 
one with full knowledge of what is right, but 
with purpose to defeat it, should not escape the 
hand of equity by a criticism upon the origin of 
the restriction violated," Here, however, we 





* These "bring to- their personal comíort and imme- 
gether a changing and floating diate needs." i 
population under one roof, havi * Lewis v. Gollmer, [1891] 129 


mo ownership of their own, and N.Y., 227, 1 Ames, 152. 
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can see the idea that a restrictive covenant creates 
something like an easement over the lands.* This 
is doubtful. 

As Professor Ames points out, the passing of 
the benefit and burden of restrictive covenants 
is not to be explained by any single analogy or 
principle. The burden, according to him, is 
imposed upon a subsequent possessor of the ves, 
whether real or personal, upon the same principle 
that the grantee of a guilty trustee, or the grantee 
of one already under contract to sell the ves 
to another, is bound to convey the res to the 
cestut que trust or the prior buyer ; the purchaser 
with notice, or the volunteer, is not allowed to 
profit unjustly at the expense of the cestut gue 
¿rust or promisee. The right of third persons 
to the benefits of restrictive agreements: is, on 
the other hand, the result of the equally just and 
simple principle, that equity will compel the 
promisor to perform his agreement according tó 
its tenor. The assignee's situation is analogous 
to that of the buyer of land from one to whom 
it has been previously sold with warranty.* 

The question of the burden or benefit of à 
restrictive covenant passing beyond the persons 
of the actual contracting parties: and becoming 
attached, as it were, to the land in respect of 
which it was entered into, arises mostly in con- 
nection with the demise thereof as part of a 
general scheme for building upon or for the 
benefit and improvement of all the lands included 
in a larger tract. The estate as a whole may 
in such a case be deemed to be “bound by one 
general law." “ Any one who has acquired 
land," said Hall, V.C., "being one of several 





* Cf. Beals v. Case, 138 Mass., .* Per Lord Macnaghten, Spicer 
140. v. Martin, ( 1888] 14 A C., 12, 20, 
* 17 Harv. L.R., 182-4 (article). 2 Keener, 542. ag, d 
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lots lard out for sale as building plots, where the 
court rs satished that it was the intention that each 
one of the several purchasers should be bound 
by and should, as against the others, have the 
beneht of the covenants entered into by each of 
the purchasers, is entitled to the benefit of the 
covenant; and this right, that is, the benefit of 
the covenant, enures to the assign of the first pur- 
chaser, in other words, runs with the land of such 
purchaser. This right exists not only where the 
several parties execute a mutual deed of covenant, 
but wherever a mutual contract can be sufficiently 
established."* So whether the restrictive cove- 
nants be entered into by a vendor as to the use 
of other land_retained or simultaneously sold, for 
the benefit of the land sold by him, or by a pur- 
chaser as to the use of the land purchased by 
him, for the benefit of other land retained or 
simultaneously sold by the vendor, equity purports . 
‘to determine the intent of the parties and to give 
effect to the same. Itis a question of intention, 
said Wills, J., ** whether the restrictions are merely 
matters of agreement between the vendor and his 
vendees, imposed for his own benefit and protec- 
tion, or are meant by him, and understood by the 
buyers, to be for the common advantage of the 
several rchasers. If the restrictive covenants 
are simply for the benefit of the vendor, purchasers 
of other plots of land from the vendor cannot 
claim to X we advantage of them. If they are meant . 
for the common advantage of a set of purchasers, 
such purchasers and their assigns may enforce. 
them £m£er se for their own benefit."* And the 





Kuight v. Simmonds, [1895] 2 Ch, — 


v. Butter, [1835] "5 Q.B.D., 26:1, 
268. Cf. Osóorme v. Bradley, supra; — — 
Mann v. Stephens, [1846] 15 Sim, ` 
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fact that the lots were not all sold together will 
not apparently matter. *“ Lapse of time is not of 
itself a bar to the liability of the purchasers infer 
se: it is a matter to be taken into consideration. ™ 

Lord Cairns ruled that if parties for valuable 
consideration with their eyes open contract that 
a particular thing shall not be done, all that a 
court of equity has to do isto say by way of 
injunction that which the parties have already 
said by way of covenant, that the thing shall not 
be done. It is not in such a case a question of 
the balance. of convenience or inconvenience 
or of the amount of damage, or of injury ; but 
of the specific performance by the court of that 
negative bargain which the parties have made, 
with their eyes open between themselves.* It may 
be that through the acts or license of the plaintiff, 
or those under whom he claims, the circumstances 
may be so altered that his enforcing the covenant 
may become unreasonable and inequitable, but 
the contractual obligation will not disappear. Nor 
can a passive acquiescence in one breach of co- 
venant be considered to be a waiver for all future 
time of the right to complain of any other 
breach.* The true test seems to be whether 





377: Coles v.Sims,[1854]5 DeGM & 
G., 1 ; Whatman v. Gióson [1838] 9 
Sim., 196 ` Komedie. Satchell, [1903] 
2 Ch., 212; Watney v. Union Ry, 
[13855] 11 Gray, 359, 2 Keener. 
547 ; Parker v. Nightingale, {1863} 
6 Allen, 341, 2 Keener, 475 ; Bar- 
row vw. Richard, [1840] 8 Paige 
351, 1 Ames, 173 ; Xing v. Dicke- 
son, [1889] 40 Ch.D , 596, r Ames, 


178; Cooverji v. BÁimpi, | 1882]. 6 
Bom., 528, 533. Covenants are — 382 ; Formóy e Barker, Hir 
not mutually enforceable by pur-  — ? Sayers v. Collier, (1884) 28 
chasers infer se if the estate, a bis. Ch. D., 103, 110; Knight v. Sim- 
and the persons to be bound are not monds, (1896) 2 Ch., 194 ; Hooper 
defined, Osborne v. Bradley, (1903] 2. v. Bromet, [1904] 90 LT., 23 
Ch., 446. The law is well summa * Western v. Macdermoti, [1866] 
in Elliston v Reacher, (1908] 2Ch. 2 Ch., 72. ha — 
- " E i ve 
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!' Per Esher, M. R, Nottingham 
Brick Co. w. Butler, [1886] 16 
Q.B D , 778.1 Ames, 172 Master v. 
Hansard, [1826] 4 Ch. D, 718; 
Ashóy v Wilson, [1900] 1 Ch, 66 
( successive leases ). 


* Doherty v. Aliman, [1878] 3 
Collins. DAME 2 
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the general condition, in view of which the coven- 
ant was made, has so changed that enforcement 
will simply annoy the defendant without really 
benefiting the plaintiff. And the validity of these 
negative covenants cannot apparently be affected 
by the rule against perpetuities, which applies only 
to limitations of property and not of user.’ 

All the above cases, | apprehend, are within 
the purview of section 40, Transfer of. Property 
Act, which provides that the burden of an obli- 
gation imposing a restriction on the use of land 
or of an obligation annexed by contract to such 
ownership, but not amounting to an interest or 
easement, may be enforced against a transferee 
with notice or a gratuitous transferee, but not 
against one for value without notice, Notice, 
it appears, does not create the right, but absence 
of it gives rise to a countervailing equity.’ 

The doctrine of equity has not been extended 
in England to covenants that are not restrictive 
but affirmative and compel the covenantor to do 
some positive act, &g., building or repairing. 
"Only such a covenant," said Lindley, L.J., “as 
can complied ` with without expenditure of 
money will be enforced against the assignee. on 
the ground of notice." The American courts 


vg Harv. LR. Wh & T., 30 »; 2 Pomeroy, &7. F., 
* Senden de SW. un s. 689. 
Gomm, supra ; Mackenzie v. Child- * London etc Co. v. Gomm, 
evs. supra ; 2 Dart, V. & P. 771, supra, $83 ; 2 Dart, V. & P. 769 
733 CE Toler v. Moore, [iss] Ct, Garter v, Williams, [1870] 9 
130 Mass , 448, 2 Keener, 5 Eq., 678, 2 Keener, 565 
* in Mander v. Fraiche. C1891) * Haywood v. Brunswick P. B. 
2Ch,534 2 Keener, 609, an in- Building Society, [1881] SOBD, 
junction was issued against a ESA Me I Pm 176 ; - Sugden, 
simple occupier. : Austerberry We 
* This section manele — Corp. of Diam. (1885] 29 Ch. D., 
to a covenant of preemption, v. Hands, [1890] 


gum? v. Pm Len] ir Co o Clee 503. Sto, 2 Keener, 597 

LS. 132, 1 to ( covenant affirmative io T | 
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seem to have taken a different view," and the 
language of section 40 of the Indian Transfer 


Act, it is conceived, is large enough to justify a 
similar doctrine in this country. 

In general, contracts do not by the law of 
England run with goods. A restrictive agree- 
ment as to the use of chattels therefore cannot 
be enforced against. a sub-purchaser, even though 
he has notice? -A contrary view, however, has 
found favour with some American courts,^ and a 
covenant, e.g., restricting the use of its copy- 
rights and electrotype plates by a company of 
publishers has been enforced against their 
assigns? [tis not easy to see any distinction in 
principle. In all these cases, if no relief is given 
the original promisee is unjustly impoverished, 
while - the purchaser who takes with notice or 
without giving value is correspondingly enriched‘. 

I have so far endeavoured to define the juris- 
diction of a court of equity in the matter of the 
specific performance of contracts, and have also 
examined the grounds peculiar to the nature of 
the contract:in suit or to the conduct of the 
parties upon which such relief may be refused. 
I have also tried to show you that even where 
contracts are executed, specific relief may be 


* Whittenton Mfg. Co. v. Staples, Merril Co. v. Suellenburgh, 131 
164 Mass,319(covenant by grantee Fed. R, 530; Gars? v. Hall & 
of mill site with all streams, dam, yon, 179 Mass., 5838. KA 
water power, privileges, etc, to * A Y. Bank Note Co. v. Hamil- 
pay LS uh and assigns 1/5th of fom Bank Note C»., [1895] 83 Hun, 

E E a caused by re- 593, 2 Keener, 618 ; — v. 
-—LS ; Bald Eagle Valley R. Co. Ferry, 88 U.S., 20$. Badische 
v. Nittany Valley R.Co.. 171 Pa., 284 A:S. Fabrik v. Isler, , (3906) 1 Ch., 
(covenant to give traffic to m ; Pos, 611 ( patented article) ; Messa- 


3 Pomeroy, £7. J., s. 1295, geries /mperiales v. Baines, - [1863] 

2597-8. But see 17 Harv. L. *. Ir W.R. (Eng. ), 322. 

176 (Ames). ^ Murphy Christian P. A. 
3 Blackburn, Sale, 276. Publishing * [1899] 38 aed 


* De Mattos v. Gibson, [18 Ap. Div., 426, 1 Ames, -157. 
Tt Kë Garst v.Hal/, 173 Mass., 588. 

b.,306;McGruther * — Harv, i Rev., xir e 

v. Titcher, 1994] 4 Cii 306; Bobs ` — — 
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granted in respect thereof. I will now consider 
an action for specific performance from the stand- 
point of a practical lawyer who is called upon to 
institute it. Let us take it for granted that the 
contract is prima facte such that an action will 
te. This lawyer then will have to consider, 
hrst, where to institute the suit, secondly, on 
whose behalf to institute it and as against whom, 
and thirdly, what to say and what to ask for in 
his plaint. 

Foren The first question is about the forum. A 
suit should be ordinarily instituted where the 
cause of action arose. The *''cause of action," 
it may be explained, is an expression which gene- 
rally includes both a right and its infringement.’ 
Every fact which it would be necessary for the 
plaintiff to prove, if traversed by the defendant, 
in order to support his right ‘to the judgment of 
the court has been said to constitute the plaintiff's 
cause of actions The third explanation to section 

"Froen 17, Civil Procedure Code, 1882, enumerates the 

places where the cause of action may arise by 

reason of the breach of a contract: ‘‘In suits 
arising out of contract, the cause of action arises 
within the meaning of this section at any of the 
following places, namely :— 

(i) the place where the contract was made; 

(ii) the place where the contract was to be 
performed or performance thereof completed ; 

(iii) the place where in the performance of the 
contract any money to which the suit relates was 
expressly or impliedly payable."* Where, however, 





'"CP.C,s 17 (4) ; Act V of num 
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the relief asked for is a personal one, as in most 
cases of equitable jurisdiction, there is nothing to 
prevent the suit being filed in the court within 
the territorial jurisdiction of which the defendant 
ordinarily resides... Where there are several de- 
fendants and they have different places of ordinary 
residence, the suit may, if they do not object or if 
the court permits, be instituted in a court which 
has jurisdiction over at least one of these places? 

A suit. for specific relief cannot be instituted 
in a court of small causes? It must be instituted 
in one of the ordinary civil courts, the valua- 
tion of the suit. generally determining which, 
where there are several of different grades in the 
same station.* In British India there are two 
classes of subordinate civil courts in most dis- 
tricts. They are presided over respectively by 
Subordinate Judges and Munsiffs or, as they are 
called in Bombay, Subordinate Judges of first 
class and of second class. The former have 
jurisdiction to entertain all original suits and pro- 
ceedings of a civil nature, the latter have generally 
a pecuniary limit fixed to their jurisdiction.’ 
The higher courts clearly have jurisdiction, how- 
ever low or high the valuation of a suit, and no 
provision of the Code of Civil Procedure can 
detract from it.^ Consequently if a suit which 
according to section 15 of that Code’ should 
have been filed in the court of a Munsiff has 
been instituted in the court of a Subordinate 
Judge, the latter may either return the plaint for 


CGEG, » 17 (5); ef. s. 
prov. ; Act V of 1908, s. 20 (a). 





16, is usually Rs. r,ooo, Act 


1887, s. I9; in Bomba it is 


* C PC., s. 17 (c). Act V of 1908, 
s. 20 (4). 

* Prov. S C.Ct. Act (IX of 1887), 
sch. ii, art IS, 16, 17. 

* C.P.C., s. 15: "Every suit shall 
be instituted in the court of the 
lowest grade competent to try it." 

* In Bengal and Upper India, it 
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Rs. 5,000, Act XIV of 1869, s. 24; 
in Madras, Rs. 2,500, Act III of 
1873. s. 12. 
* Matra Mondal v. Hari Mohan, 
1889] 17 Cal., 155 ; Ram wv. Miria 
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presentation to the former court," or dispose of 
the cause himself* And though the pecuniary 
limit of the jurisdiction of a court may be defin- 
ed, that will not prevent it from making a decree 
for a larger amount, prov ided the claim as laid 
is within its jurisdiction. A plea regarding ab- 
sence of jurisdiction cannot be waived and may 
be taken for the first time in appeal, but an ob- 
jection to an irregularity in procedure may be 
abandoned or not pressed.” The distinction was 
thus stated by the Judicial Committee in the 
leading case of Ledgard v. Bwil* “When a 
judge has no inherent jurisdiction over the sub- 
Ject-matter of suit, the parties cannot by their 
mutual consent, convert it into a judicial process, 
although they may constitute the judge their 
arbiter and be bound by his decision on the merits 
when these are submitted to him. But there are 
numerous authorities which establish that when, in 
a cause which the eo is competent to try, the 
parties without any objection join issue and go to 
trial upon the merits, the defendant cannot subse- 
ntly dispute the jurisdiction upon the grounds 
that there were irregularities in the initial proce- 
dure, which, if objected to at the time, would 
have led to the dismissal of the suit.’ 

Next, as to the array of parties. 

Section 26, Civil Procedure Code, lays down 
that all persons may be joined as plaintiffs in 
whom the right to any relief claimed is alleged to 
exist, whether —— severally, or in the alter- 
native, in respect of the same cause of action.’ 
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The proper person to bring an action is the per- 
son whose right has been violated,’ and an old 
English case formulates the rule that the remedy 
in equity shall be either between the parties who 
stipulated what is to be done, or those who stand 
in their place? We shall probably be safe in 
saying now that those who entered into the 
contract, or who stand in their place, or are in- 
terested in the subject-matter, are, as a rule, the 
only proper parties to the suit. Section 23, 
Specific Relief Act, mentions categorically the 
persons by whom the specific performance of 
a contract may be obtained. We have, first, any 
party to the contract, and next, the representative 
in interest, or the principal of any party thereto.* 
The parties to a contract are primarily bound to 
perform their respective promises,* This obliga- 
tion may be discharged either by death or some- 
times by delegation ( with the consent of the 
promisee ). In the case of death before perfor- 
mance, promises will bind the representatives of 
the promisor, unless a contrary intention appears 
from the contract.^ This means that where per- 
sonal considerations are of the foundation of the 
contract, as in cases of principal and agent and 
master and servant, the death of either party 
puts an end to the relation; and, in respect of 
services, after the death the contract is dissolved, 
unless there bea stipulation, express or implied, to 
the contrary; The learning, skill, taste, solvency, 
or any personal quality of a party, or the confi- 





Fakirapa v. Rudrapa, [1891] (1837) 3 My. & Cr., 63. 

16 Bom., 119;  Zaramoni v. * Waterman, 74. Cf. Fry, s. 1932, 
Hari ‘Churn, [1895] 22 Cal, p.77. 
833. Cf. Act V of r9oS, Sch. I, * S. R. A., s. 23 (a), H. 


Qu Nh Fam 5 LCA s. 37 E 

t Per Willes, J., Gray v. Pear- ' Farrow v. Wilson, [1869] 4 
e, prosa] 5 C. P., 568. C. P., 744, 746. 
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dence that the promisee reposes in him," may be 
a matenal ingredient in the contract. Æg., where 
a parnter undertook to paint a picture,* or an author 
to write a book,* or an architect to build a light- 
house,* or a master to teach an apprentice, since 
the contract could not be performed in precisely the 


H 


same way by any heir, executor, administrator or. 


assign, it would be determined by the death 
of the omgimal promisor before performance. So 
the parties to a contract may expressly stipulate 
that the interest thereof shall not be assigned 
but that the promise contained in it shall be per- 
formed by the promisor himself.* Here the con- 
tract cannot be discharged except by personal 
performance, unless the benefit of the clause is 
waived. Where, however, these special circum- 
stances do not exist, the maxim acfro personalis 
morttiur cum persona has no application to con- 
tractual obligations. So also when considera- 
tions connected with the person with whom a 
contract is made form a material element of the 
contract, it may well be that such a contracti on 
that ground alone is one which could not be 

i without the promisor’s consent, so as to 
entitle the assignee to sue him on it? Iina con- 
tract of sale, eg., where payment of a portion of 
the purchase-money is deferred and there is no 
provision for securing such payment, it is a neces- 
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sary inference that the character and solvency 
of the vendee was an inducement to the contract, 
and the contract can not be assigned so as to 
permit the assignee to enforce it and compel the 
vendor to substitute the obligation ‘of any other 
person for the obligation of the one with whom 


the contract was made. The law as to assign- 
ment of contracts? has been recently stated in 
these terms by Collins, M. R.: ‘Neither at law 


nor in equity could the burden of a contract be 
shifted off the shoulders of a contractor on to 
those of another without the consent of the con- 
tractee. A debtor cannot relieve himself of his 
liability to his creditor by assigning the burden of 
the obligation to some one else; this can only 
be brought about by the consent of all three, and 
involves the release of the original debtor.... On 
the other hand, it is equally clear that the benefit 
of a contract can be assigned, and wherever the 
consideration has been executed, and nothing: 
more remains but to enforce the obligation 
against the party who has received the considera- 
tion the right to enforce it can be assigned, and 
can be put in suit by the assignee in his own 
name after notice. ... There is, however, another 
class of contracts, where there are mutual obli- 
gations still to be enforced, and where it is im- 
possible to say that the whole consideration has 
been executed. Contracts of this class cannot 
be assigned at all in the sense of discharging 
the original contractee and creating privity or 
quasi-privity with a substituted person. ... To suits 
on these contracts, therefore, the original con- 
tractee must be a party, whatever his rights as 





! Rice v. Gibbs [1894] 40 Neb., Ves.. 504, 511 ; for agreement to 
264, 2 Keener, 1172. | purchase entered into the pur- 
* For agreement to assign lease pose of acquiring the right to com- 
not assignable without license, see plain of a fraud, see De Hoghion v. 
Weatherall v. Getring [1806] 13 v. Money, [1886] 2 Ch., 164, 169. 
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between him and his assignee. He cannot en- 


force the contract without showing ability on his . 


part to perform the conditions performable by 
him under the contract." Even in what may be 

called a personal contract, therefore, where the 
part of the promisor has already been performed 
there is no reason why his representative should 
not enforce the beneht of the contract.* 

Generally speaking then, the plaintiff omy be 
either a party to the contract or his assignee,’ or, 
if he really contracted as an agent, his princi- 
pal,* or, if he is dead, his legal representative. 
As to this last,s I may mention in passing that in 
India we are not troubled by the complicated 
rules of property law in England which make 
realty and personalty devolve in different ways, 
and the successor in interest of a decedent here 
is generally either his personal heir or, if he has 
left a duly executed will, his devisee.* An agent, 


[1893] 24 Oregon, 89, 1 Ames, 137 ; 


Associated Cement 
Comstock v. Hitt, [1865] 37 HL, 542, 


Manufacturers, [1902] 2 K. B., 660, 
668-9. The learned judge added, 
"This is the reason why contracts 
involving special personal quali- 
fieations in the contractor are said, 
perhaps loosely, not to be assign- 
able." 

* Mr. Nelson's note, “if in one 
of these events [&e. those. mention- 
ed in proviso, S.R.A., s. 23 (4)] 
the representatives or 'undisc! 
principals have already performed 
their part of the contract they can 
— — ap ’ S.R.A., 203, is 
not sup any authority 
and is ch em on a mis- 
apprehension the language of 
the viso. 

pecific p e om of (a) an 
p to lease has accordingly 
decreed in €: of the les- 


v Tooke, 

SE A & — 431, t Ames, 
; and of (4) an —— to 
pacem of the vendee's assig- 
nee, Zawes v. — (3785) 7 


Ves, 436 (cited; Howse čson, 


1 Ames, 139. So an assignee of a 
business has been allowed to en- 
force by injunction a promise to 
his assignor not to carry on a com- 
peting business, Benwell v. Innes, 
pu 24 Beav., 307 ; Diamond 
473; Francisco v. Smith, 

supra, I Ames, 186 
Sw. 

417 n, 36 E. R, 931. 

GE TAG. A., 8. 374. uk. 

* As to the position of an exe- 
cutor in the case of the will of a 
kai, [1876] 2 Bom., 388; KAeroda- 
money v. Doorgamoney, [1878] 4 


Co. v. Roeker, [1387] rop 
N M 
* CL Hook v. Kinnear, 3 
(a) ; 
s. 4° ill. (a). 
Hindu, see Zallubhai v. Mantuter. 
Cal., 468; Admr. Geni. v. Premial, 


[1895 | 22 Cal, 796,+P. C Fag- 
mohandas v. Pallonjee, Deal 22 
Bom, 1; Sarat v. dra, 


(1897] 25 Cal, 103; and in that 
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116, P.C. Act V of 1881, ss. 4, 9o. 
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as a general rule, cannot personally enforce con- 
tracts entered into by him on behalf of his prin- 
cipal, unless where (1) the contract is*for the sale 
or purchase of goods for a merchant resident 
abroad, or (2) the principal is undisclosed, or, (3) 
though disclosed, he cannot be sued. But where 
the principal requires the performance of a contract 
entered into by his agent with a party who neither 
knew nor suspected he was an agent, this party 
will have against the principal the same rights as 
he would have had as against the agent if the 
latter had been the principal Where credit has 
been given personally to an agent, who has not 
contracted as such, the principal may not get 
specific performance. And where a self-styled 
agent has contracted as such, he is not entitled 
to require the performance of the contract if he 
was in reality acting, not as an agent, but on his 
own account; He can not recover compensation 
for the breach of such a contract, a fortiori he 
can not sue for specific performance. An execu- 
tion-creditor of a party toa contract who seeks 
to reach his debtor's interest and enforce the con- 
tract specifically, cannot so enforce the contract 
where his debtor cannot do so.5 

As a right to sue may arise out of a transfer 





' I. C. A, s. 230. Higgins v. Where the principal is not named 
Senior, [1841] 8 M. & W., 834, the English law is probably differ- 
SS R. R, 884. But if an agent, ent, Schmaltz v. Avery, [1851] 16 
contracting as such, has an inter- Q. B., 655; Bowstead, Agency, 
est in the contract, he may sue in art. 128. 


his own name. Suérahmania v. * S. R. A, s.24 (a). The deci- 
Narayanan, [1900] 24 Mad., 130. sion in Fellowes v. Lor lyr, 
Ct. 2 Smith, L. C., 415- [1826-9] 1 Sim., 63,1 R.& M., 83, 


* I. C. A., ss. 231, 232. Marriott, 2 Keener, 889, which has been cri- 
J., attempted to explain the differ- ticised in England ( Pollock, Con, 
ence between these two sections in W. W., 118) and America (1 
Premji wv. Madhowji, [1880] 4 Ames, 354. ), is not law in India. 
Bom., 447, 456, but without * 3 Page, Con., 2480; Costello v. 
much success, Friedman, 71 Pac., 935 ( conditions 

> I. C. A., s. 236. Cf. Bickerton precedent not performed by debt. 
v.  Gwrrell, (1816] 5 M. & S., 383. or). 
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by succession or otherwise of the contract itself, 
so it may sometimes arise where there is a title 
by succession to an object affected by the con- 
tract." Clauses (e) and (f) of section 23, Speci- 
fic Relief Act, refer to such a case. The lan- 
guage of these clauses is not happy, for neither 
the expression " reversioner in possession” nor 
the expression "'reversioner in remainder" is 
technically accurate. But the meaning is not 
difficult to gather. The case contemplated is that 
of a successor to an estate who originally has 
only a title in expectancy to it. Now a covenant 
may have been entered into in respect of this 
estate with his predecessor-in-title, which cove- 
nant may be said to bind the estate in equity, if 
not in law, and to the benefit of which covenant 
the expectant heir claims to be entitled. This 
successor or heir may be either a reversioner or a 
remainderman or even an assignee? In one case 
the succession has already opened out and he has 
entered into possession of the estate; in the 
other case he has not yet come into possession, 
but there is a covenant running with the land 
which is being transferred to his material injury. 
We have already seen how the benefit of such a 
covenant, especially if of a restrictive character, 
may be claimed by the person in possession of, 
or entitled to, the estate concerned for the time 
being. If, however, the plaintiff has not a present 
interest,—there may be an intervening life-estate, 
eg., which has not yet determined, —the proper 





* Collett, 189. estate in land, depending upon a 
* *Reversion' is properly “the particular prior estate, created at 
residue of an estate left in the the same time, and by the same 
grantor. to commence in possession instrument, and limited to arise im- 
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person to sue for an enforcement of the covenant 
is the owner in possession. But where the breach 
of the covenant amounts to waste or is calculated 
to cause material injury either to the property 
itself or to the title of the party suing as rever- 
sioner, even the latter may invoke the aid of a 
court of equity.' *''In a case resting simply upon 
covenant," said Wood, V.C., “if the party seek. 
ing specific performance be entitled in possession, 
he has a right to the enjoyment of the property 
modo et forma according to his covenant; but if 
he be entitled in remainder only, I think he must 
show that he has sustained some material damage 
by reason of the breach to entitle him to relief 
of this nature." Where, therefore, there was no 
case of anything like waste, but only a possibility 
of the respectability of the neighbourhood being 
in some measure affected, by reason of premises, 
which the tenant had covenanted to use solely as 
a private dwelling-house, being used as a school 
for the education of girls, his Honour declined to 
interfere at the instance of a remainderman.? 

A special case of assignment is where a pub- 
lic company becomes amalgamated with another 
public company. A contract entered into by the 
former company may be sued upon by the new 
company which has arisen out of the amalgama- 
tion.” 

And we have already seen that the promoters 
of a public company, before its incorporation, 
may enter into contracts for the purposes of 
the company, which if not w//ra vires, the com- 
pany may adopt after it has been formed.* A 


' Cf. Garth v. Cotton, (1753) v. Chester & Berkenhead Ry. Co, 
Dick, 183. [1838] 9 Sim , 264; Earl of Lind- 
* Fohnstone v. Hall, [1856] 2 sey v. G. N. Ry. Co, [1853] ro 
K. & J., 414, 1 Ames, 187. Hare, 664. ~ 
* S. R. A., s.23 (2). CL Stanley * Ante, 258. Barl of Shrewsbury v. 
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promoter, it must be remembered, is not an 
agent of a company which is not yet in existence.’ 
Consequently an offer to take shares in the pro- 
posed company made toa promoter, if accepted 
by him, does not give rise to a contract which 
the company, when subsequently formed, may 
enforce, unless, after such formation, the offer is 
renewed to the company and accepted by it.’ 
But a contract for the working purposes of the 
contemplated company, which is warranted by the 
terms of its incorporation, may be recognised by 
the company, after it has been established. It then 
may be said in a sense to succeed to the benefit 
of the contract made on its behalf by the promo- 
ters, and it may sue to enforce such contract.* 
Another case of succession to the benefit of a 
contract is where for the better management and 
enjoyment of the estate a tenant for life is em- 
powered to enter into contracts regarding the 
same, e. g., to grant a lease which may extend 
beyond his own life-time, and the remainderman, 
after determination of the life-estate, succeeds 
to the title or enters into possession. If, say, 
the lease was made in the due exercise of a power 
vested in the intermediate holder, the remainder- 
man is within the ‘scope of the benefit of sueh 
power and he may sue to enforce the covenants 
in the lease, though, strictly speaking, he is neither 
the assignee nor the successor in title of the 
lessor.* | 
— ———— — —m€ 
North Staffordshire Ry. Co., [1866] Lex CN 396. Ct Nd 


Eq.. 593- À 
, —— & Wigpool Iron Co. v. & Cambridge Ry. Co. v. Stanley, 
Bird, Fed 33 Ch. D., 9t. [1862] 3 J. & H., 746. 

3 Imperial [ce Co. v. Muncher- 5 Collett, 197. Cf S.R As 23 (d ) 
shaw Wadia, ( 1889] 13 Bom., 415. * Rogers v. Humphrey, [1835] 

3 Fry, s. 259. CT Eastern Counties 4A & E,299; Shannon v. Brad- 


Ry. Co. v. Hawkes, [1855] 5 H.L.C, street, [1803 tSch.& Lef,52, 64, 
301, 356; Caledonian & D.J.Ry. 9 RK, Se. De 
Co. v. Magistrates of Helensburgh, : 
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So again where a person takes a benefit under 
a contract, though he is not a party to it, he may 
in exceptional cases maintain a suit for its specific 
performance. In England the rule seems to be 
well established that no stranger to a contract 
can sue upon it, however great may be his bene- 
ficial interest thereunder.' In America a con- 
trary doctrine has found favour in many juris- 
dictions,” and upon principle there seems to be 
good ground for affirming the right to sue in 
favour of a third person who is the sole beneficiary 
under a contract. In India the right to sue for 
specific performance of a contract has been re- 
cognised by statute in favour of any person 
beneficially entitled thereunder, where the con- 
tract is (i) a settlement on marriage or (ii)a 
compromise of doubtful rights between members 
of the same family.* In respect of marriage 
settlements it has been much debated in England 
as to who may be regarded within the matrimonial 
consideration,® and how far the benefits stipulated 
for them in such settlements may be enforced in 
a court of law by collaterals and volunteers.* 
In India we may take it that all persons for whose 


* Pollock, Con. ( W. W. , 233; a beneficial right as cestui gue frasi 
Fry, s. 197; Moss v. Baimórigge, under that contract, then Z would 
[1854] 18 Beav, 478; Tweddle v. in a court of equity, be allowed to 
Atkinson, [1861] 1 Best. & Sm, insist upon and enforce the contract,” 
393; Colrear v. Mulgrave, [1836] Gandy v. Gandy, [1885] 30 Ch. 
2 Keen, 81, 98. Where, however, a D., 57, 66; Weis v. Meyer, [1886] 
contract is enforced on the applica- — 1 S. W., 679, 680. 
tion of other parties, it will be en- ‘SRA ,s. —— Sarat, 
forced altogether and. throughout, [1900] 5 C. W.N., 386; EX i s 
3 Parsons, Com, v: Sita Ram, [1994] 1 ALJ. 
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v. Bishopp, [1843] 2 Y. & C. Ch, 1 
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benefit provision is made in a settlement on 
marnage may enforce the same by suit, quite 
irrespective of the question whether they are the 
issue of the marriage or their parents, or are 
otherwise within the consideration.‘ The nature 
of a family settlement of doubtful rights, I have 
already to some extent discussed. It is looked 
upon with much favour by a court of equity, 
and even in England it has been said, “an agree- 
ment entered into to secure the peace of a family, 
though resting on contract, will be supported and 
enforced at the instance of any one of the persons 
who are to take a benefit under the arrangement 
and those claiming under him, though the party 
seeking to enforce it may not have contributed 
any portion of the consideration; the doctrine 
as to volunteers is not applied to such cases.” 
And Turner, L.J., repelled the contention that the 
cases extended no further than to arrangements 
for the settlement of doubtful or disputed rights. 
“This, I think," said his Lordship, “is a very 
short-sighted view of the cases as to family 
arrangements. They extend, as I apprehend, 
much further than is contended for on the part 
of the appellant, and apply, as I conceive, not 
merely to cases in which arrangements are made 
between members of a family for the preservation 
of its peace, but to cases in which arrangements 
are made between them for the preservation of 
its property."* The court does not inquire into 
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* 2 Spence, Eg., 288. 
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2 Ch., 294, 304, ( arrangement, evi- 
denced conduct, between a 
widow and two sons, whereby busi- 
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the guantum of consideraticn, nor relieve against 
a mistake as to the subject-matter of the com- 
promise. For there can be no doubt without mistake 
or ignorance, and if there is no doubt, there is 
nothing to compromise. The claim which is 
compromised may not in reality be a doubtful one. 
but there must be a Zong fide claim made, a claim 
which is honestly believed in, and if. honestly and 
with full knowledge of all the material facts, the 
disputing parties agree to settle this claim, the 
agreement shall bind, though the ultimate result 
of this agreement is to secure greater advantage 
to the one party than the other.* But fraud will 
vacate this agreement, as any other, and omission 
to make a full disclosure of all material circum- 
stances, including legal opinions obtained,* on the 
part of either party, will apparently amount to 
fraud. And where there is a mistake as to a 
matter which furnishes the motive to either party 
to compromise, and the agreement thus proceeds 
upon a supposition of right without a doubt upon 
it, the settlement will not be maintained.s Thus 
where the parties proceed upon the footing that 
the claim made by one of them is indisputable 
and determine the amount payable for settlement 
of this supposed valid claim, which afterwards is 
found to have been baseless, the agreement will 














belonging to the sons, with the con- * Harvey v. Cooke, (1827) 4 Russ., 
currence of the widow, who did not 34. 58 

claim dower or 4, upheld and en- * Gordon v. Gordon, (1819) 3 Sw., 
forced A: Artstnendrav. Devendra, — 400 (compromise between two bro- 
(1998; 12 C. W.N , 793. thers, upon doubt as to legitimacy of 


" Ex parte Banner, [1881] 17 the elder, set aside after 19 years, on ` 
Ch. D , 480; Miles v. New Zealand its being shown that at the time the ` 
etc. Co., [1886] 32 Ch. D., 266. younger brother had information, 

* Gihóons v. Count, [1799] 4 Ves., which he did not disclose, of a pri- 
S40, 849; Ram Virunjun v. Prayag, vate ceremony of marriage between 

1881] 8 Cal, 138 ; Rameshwar v. their parents which legitimised the 

achms, [1903] 3r Cal, tz Zir- elder brother ). | j 
ňadra vw. Kalpataru. [1905] 1 C. 3 Stockley v. Stockley, [1812] 1 V. 
L. J., 388. & B., 23, 31. 
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Sto SPECIFIC RELIEF. 
be rescinded ; for what is compromised is not the 
liability, but something collateral to it, the liabi- 
lity i$ all along assumed, and the arrangement is 
limited. to matters flowing out of what is taken 
to be undoubted.' There must be a ''compro- 
mise of doubtful rights" in the words of the 
statute. " | 

In view of the language employed in clause (c), 
section 23, however, it may be doubted if, upon 
a compromise bétween persons who are not 
members of the same family, a stranger to the 
agreement, though beneficially entitled there- 
under, may sue in respect thereof. But it is ap- 
prehended that there is nothing to prevent a 
cestu: gue frust suing to enforce a contract en- 
tered into by his trustee with a third person.? And 
where by reason of a contract between two 
parties, a third person, being the beneficiary 
thereunder, has so acted as to bring about a 
change in the condition of his life, he may be 
permitted to sue for enforcement of the con- 
tract.* Such a case was presented in Aé/ v. 
Gomme, where a rich man had contracted with a 
poor man to bring up the latter's son asa gentle- 
man and leave him some property, if he came to 
live with him, which he did, and there was part 
performance on the part of the contractor. Here 
the court considered the terms of the contract, 





t Lawton v, Campion, [1854] 18 Raeji v. Mahadew, [1897] 22 Bom., 
s Dis 672 ; Mokendra v. Kali, (1902) 30 
Cal, 265.5. m. Mohendray. Sannu, 


Beaw., 57 
* CL Tomche v. Me iam Ry. 7C. W. N., 229; Kutka l v. 
— Warehoustug C ëch Ch. 671; Scy. of State, [1906] 30 Mad., 
Bagot v Tyre Co. v. Clip- 245. 
Pneumatic Tyre Co. |1901) 1 * Cf. Surendro v. Doorgasoon- 


, [1892] 19 Cal, 513, 536, 


a "1839 1 Beav., 540, affd, 5 
My d el 250. Cf. Lyons v. Blen- 
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i Wi . kin, (1821) Jac., 245; Coles v. Pie —— 
VS (18,9 li, sio; conta ington, (1878) 19 Éq. 174.. MU EE, 
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the conduct of the promisor, and also the wrong 
which the boy would sustain, if the contract were 
carried out in part and not in whole, and allowed 
the claim of the adopted child. So in New 
Jersey a little boy went to live with his uncle, 
under an agreement between the former's father 
and the uncle, that the latter should adopt the 
child as his own. The child lived with his uncle 
twenty-five years and had no share of his father's 
estate, by reason of the expectations founded on 
this agreement. The court held that the boy 
might maintain a suit to enforce a fulfilment of 
the agreement on the part of the uncle.' 
[t must be here observed that a person cannot phen pia 

be the plaintiff in a suit for specific performance damages. 

of a,contract who could not or should not recover " 
compensation for its breach.* For damages form 
the universal remedy in cases of a breach of con- 
tract, and it is only in special cases, as we have 
seen, that with the object of doing more complete 
justice, the court decrees specific performance. 
And ‘‘there are very few cases,” remarked Lord i 
Hardwicke, ''in which a court of equity can 
decree a performance of a covenant or agreement 
upon which there can be no action at law, ac- 
cerding to the words of the articles, and the 
events which have happened.'5 Cases in which 


, 3 * T 
specific performance is.decreed with compensa- Am 
tion to the plaintiff probably mark the most im- xr c 
portant exception, but even here the modern ` — 


tendency seems to be to hold people to the actual ` — 4 
bargains they have made.* ; ^ c E D 
Another personal ground which will disqualify ` ` y ; 










' Van Dyne v. Vreeland, 11 N. > Whitmel v. Farrel, (1749) P» JA 
J. Eq., 370; Anderson v. Anderson, Ves. Sr, 256,256.09 — 0 
Lac? 9 L. R. A. (NS), 229. * Cf. Fry, p. 21. Ante, 216. — 

Vaterman, 78. > Re Arni 1886] 14 Ch. D. 

* S. R.A., s. 24 (a) | 279, 284 ; 2 Dart, V. & P., 1070-1, — 
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the plaintiff is that he has become incapable of 
performing any essential term of the contract that 
on his part remains to be performed." This in- 
capacity may be physical or mental or even legal. 
Some contracts, e g., those for personal service, 
are conditional on the continuance of the ability, 
mental or corporeal, to perform them,* and speci- 
hc relief will be rendered unavailable by, say, 
supervening lunacy or illness. An incapacity in 
law may be due to bankruptcy. Conviction of 
felony,* and destruction of title-deeds in the case 
of a vendors have been also held in England to 
create personal incapacity. But marriage creates 
no disability in India, and even an English wo- 
man here may do any act in respect of her pro- 
perty after marriage which she could have done 
before coverture.* 

Lastly a plaintiff, who has already chosen his 
remedy and obtained satisfaction for the alleged 
breach of contract, cannot maintain a second 
action for its specific performance? As we 
shall presentlv see, it is open to a party to ask 
for damages or specific relief in the alternative 
in the same action" and a second suit will be 
barred by the rule of res ;ud'rcata.? 

The persons who may be impleaded as defen- 
dants to a suit for specific performance of a 
contract are mentioned in section 27, Specific 
Relief Act.^ First, either party to the contract 
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may figure as the defendant.' 
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Next, any other 


person claiming under him by a title arising sub- 
sequently to the contract, except a transferee for 
value who has paid his money in good faith and 


without notice of the original contract.? 


This 


person so claiming under a party to the contract 
mav be either his heir and legal representative or 


a subsequent transferee. 


Ze, there may be a 


contract for sale of certain immoveable property 


bya certain date. 


If the vendor dies without 


performance before the specified date, the vendee 
may by suit compel his heir to convey the estate? 


S.R. A., s. 27 (a). A suit against 
a minor under the guardianship of 
the person who made the contract 
for him has been permitted where 
the purpose of the contract appeared 
to be necessary or beneficial AAair- 
nmissa Bibi v. Loke Nath Pai, 
[1399] 27 Cal., 276; XArishmasami 
v Sundarappayyar, [1894] 18 Mad., 
Jamsetyi v. Kashinath, [19e] 
26 Bom , 326. Otherwise where 
this purpose was not shown, Jugu? 
Nishori v. Anunda Lal, [1895] 
22 Cal. $45 ; CAAifer v. Jagannath, 
[1996] 29 ATL, 213. The decision 
in Mokori Bidee v. Dhurmodas 
Ghose, [1903] 30 Cal, 539, P. C., 
does not affect these cases, for the 
contract where made by a guardian 
may be treated as the act of the 
guardian. Cf. Addul Rahman v. 
Su&kdaya! Singh, | 19051 2 A.L.J. R. 
07; Mir Sarwarjan v Fakharuddim, 
GA 34 Cal, 163. Guard v. 
radley, 7 Indiana, 60, is the con- 
verse case, where an infant was 
allowed to maintain a bill for specific 
ormance, the party contracting 
n his behalf having been compe- 
— and the contract having been 
made on full consideration which 
was paid. As to contracts for 
sale Hindu  father- in a 
Mitakshara family who has 
minor sons, see Yamsetji v. Kashi- 
nath, [ 1901] 26 Bom , 326 ; Nathaji 
v. Sitaram, [1902] A Bom. L. R., 


65. 


87: Baikuntha v. Shildas, [1905] 
Ans ]..3a1. Cf. Y tas Rama- 
— [1902] 26 Mad, 
SRA,s.27 (4). The inten- 
tion of this clause, said ME Aiyar, J., 
is “to adopt the equitable doctrine 
of notice in suits for specific per- 
formance to protect bona fide pur- 
chasers for value, and to treat 
at the same time purchasers with 
notice as persons purchasing sub- 
ject to the vendor's pre-existing 
contractual obligation, or with 
notice of a trust in favour of the 


yap 


party entitled to specific perfor- 
mance,” Kansan e Krishnan, 
[1889] r3 Mad, 324, 329. The 


maxim in point is *equity looks upon 
that as done, which ought to have 
been done. Relief will be denied 
against a Jona fide purchaser, Ze 
Fleur v. Chace, 171 Mass., 59. 

3 S.R.A., s.. 27, ill. 1 of cL (S). 
Morse v. Faulkner. [1792] t Anst, 
II, 14 Distin ARashmomi v. 
Surja Kanta, Km 905] 32 eler Bue 
"An agreement for the of 
lands is a personal — it 
does not attach to the lands sold, 
nor divest the vendor of his estate. 
The legal title still remainsin him, 
and he can convey to a éona — 
d or. without er De p 
to the premises, freed m 
ve, of the vendee,” Filey v. 

CT uh 337,2 Scott, 
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presentative, 
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If, on the other hand, the vendor sells away the 
estate to a third person, the vendee cannot get 
specific relief against the former, he has no longer 
the estate to convey. But if the subsequent 
transferee has given no consideration and is a 
mere volunteer he has no equity against the first 
promisee. So also if he has either actual or. 
constructive notice of the prior contract, his con- 
science is affected by the notice, and he is com- 
pellable in equity to execute the necessary con- 
veyance in favour of the original vendee? If the 
transferee, said Lord Rosslyn, “is purchaser with 
notice, he is liable in the same equity, stands in 
his place, and is bound to do that which the 
person he represents would be bound to do by 
the decree 

As*against notice even registration of the 
subsequent deed of conveyance will not avail,* nor 
actual possession obtained under it.5 Registration 
has sometimes been said to be notice,“ but mere 
registration of an z&rarnaptaA has been held not to 
be sufficient notice of a contract within the mean- 
ing of section 27^ Where the subsequent trans- 
feree has taken with notice, both he and his trans- 
feror, the original contractor, may be impleaded as 





* Ante, 457-8. v. Jawad Ali, (1899) 27 Cal., 468. 
SRA, s a7, IL 2 ofcl. (7) Cf. Agra Bamà v. Barry (1374) 

(actual notice ); ibid, ill. 3 (con- 7 H. L., 135. E 
structive notice from fact of > Chwnder Kant vw. Krishna 
sion ) Cf Jackson scase,| 1609]Lane, Sueder, | 1884) 10 Cal., 710. 
60, 1 Ames, 143 ( lease ). Holmes v. * Fanki v Kishun Dat, 
Powell, (1836) 8 Dee. M. &G. (1894) 16 All, 478, F B. Dina v. 
$72, shows that for purpose of notice y 2120222 , 538 ; contra, 
à not be unceasingly Sian Maan v. iding 















TRANSFEREE WITH NOTICE. 515 
defendants to an action for specific performance 
by the original contractee. The subsequent 
transferee is liable and bound also, it appears, 
where he has acquired only what is called an 
equitable title and has no better equity than the 
prior vendee.* 

The principle of notice is applicable to all 
contracts binding the land in equity. Restric- 
tive covenants, as we have seen, may be enforced 
against successors-in-title and assigns, who 
cannot plead want of notice, and under-lessees 
may find themselves as much bound as the head 
lessee. So also licensees* and even mere squat- 
ters who have not acquired a prescriptive title.* 

So we have seen that in contracts for consi- 
deration to bequeath property, the intended le- 
gatee, upon the promisor’s death intestate, may 
enforce specific performance of the contract 
against the administrator of the estate of the 
deceased, and this post mortem remedy, it has 
been said, the court will not allow to be defeated 
by any device inconsistent with the agreement." 

Similarly the committee of a lunatic is his 
legal representative, and where he contracted, say, 


— — — 





— — 





— — 


' Cf. Gumant v. Ram Charan, [1902] Ch, 428 ; Fry, s, 243. 


[1878] x All, 555. Anshute’s Furnseal | v. Crew, [1744] 3 
Appeal, 34 Pa. St., 375. The sub- Atk., 83, 87. : 
sequent transferee having died, * Hall v. Ewin, [1887] 37 Ch. 


D., 74 ; John Brothers A. B. Co. v. 
Ch., 188, Ante, 


Fakhe, [1891] a 
Potts’ 


his heirs were impleaded in Jac- 
som v. McCov, 56 Miss., 78. Potter 
v. Sanders, [1846] 6 Hare, r. Cf. 
Lovejoy v. Potter, | 1886] 60 Mich, 
95, 100 (original contractor 
need not be impleaded ) ; Sates v. 


Holmes, [1900] 1 
485 sqq. 

^ Mander v 
Ch. D., $54, 556. 


* Re Nisóet & contract, 


Swiger, [1905] a1 S. E., 874, 877, 
( form of decree ). 

* Flinn wv. Ponntain, [1889] 58 
L. J. Cb., 389. A person having a 
prior title, who gets in the sub- 
sequent estate affected by the con- 
tract with notice of the same, is in 
no better position. Mumford v. 
Stohwasser, [1874] 18 Eq., 556; 
Huni v. Luck, [ 1901 ] 1 Cb., 45, afd. 


[1906] 1 Ch, 386. 

* Ante, 107 ; S.R.A,s. 27, ill. 4 
of cl (4);  Golmere v. Zaiten, 

1682) 1 Vern., 48, 2 Scott, 483. 

f. Cassey v. Fitton, [1679] 2 Har- 
grave, 296, 1 Ames, 145. Durour 
v. Perrara, (1769) 2 Hargr, 304 
( agreement to make mutual wills). 

* Per Lewis, J., Coléy v. Colóy, 
Sr Hun, 231. 
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to sell land during sanity, but before the comple- 
tion of the contract became insane, a suit for the 
specific performance of the contract might be 
maintained against the committee. So specific 
performance has been enforced against the as- 
signee in bankruptcy of a vendor, but not ofa 
vendee.’ 

In some cases a person may be liable to be 
impleaded asa defendant, though he is not a 
successor-in-title of the defaulting  promisor. 
Suppose a tenancy for life and a remainder are 
created by a settlement, and a power of sale is 
conferred thereby upon the tenant-for-life. If the 
tenant-for-life exercises the power and sells the 
property, there will be nothing left for the remain- 
derman to take subsequently. So the title of the 
remainderman is liable to be displaced by an act 
inira vires of the tenant-for-life* A similar case 
is that of two or more joint tenants with power in 
each to alien his undivided share in his life-time.* 
If one of the joint tenants does so alienate his 
share, it passes to the purchaser ; otherwise, upon 
his death, it devolves upon the survivors In 
both of these cases if there is a transfer which is 
legal and valid, since the transferor is competent 
to displace the title, in respect of the property 
transferred, of persons who, in the absence of 
such transfer, will succeed to such property, the 
transferee, though apprised of the rights of these 
persons, takes a good title, and, in the event of 
the death of the actual transferor, may sue these 


other persons for specific performance of the con- 


= — E 
* S.R A, s. 27, ill. 5 of cl. (4). [ood 2 Ch., 368. 
* Pearce v. Bastables Trustee, * Many a Hindu joint family in 


[19o1] 2 Ch., 122. Williams, Sark- 


rupicy. 199, zi. 

S R A., s. 27, ill. 1 to cl. (c). 
Cf. Shannon v. Bradsircet, [1803] 
1 Sch. & Lel., 52; Ingle v. Ems, 


* 


the Bombay and the Madras Pre- 


sidencies will 
tion. " 
*S.R.A., san, ill. 2 to cl. (7). 


Sugden, V. & P., 205. 


answer this descrip- 
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PUBLIC COMPANIES. 517 
tract which they never made." Strictly speaking, 
the transferee does not enforce the specific per- 
formance of a contract, but asserts a title under 
it against another whose title has been displaced 
by this contract? Apparently where execution 
in specie could not be asked for against the actual 
promisor, the relief is not available against any 
third party. 

We have already seen that by the amalgama- 
tion of two public companies, the liability under 
the contracts of the existing companies may be 
transferred to the new body which arises out of 
their fusion.* [n such a case the new ( amalga- 
mated ) company should be impleaded as the 
defendant to a suit for specific performance of 
those contracts.* 

Soagain where the promoters of a public 
company have, before its incorporation, entered 
into a contract, if the company, after establish- 
ment, has ratified and adopted the contract, and 
it is one which is warranted by the terms of the 
incorporation, the company may be made defen- 
dant to a suit to enforce the contract zz specie.® 

It may also be worth noting, in view of sec- 
tions 42 and the following, Indian Contract Act, 
that in this country the liability under a joint 
contract is ordinarily joint and several? Conse- 
quently if one of several persons, who have made 
a joint promise, dies, the legal liability does not 





'! [t deserves to be noted here 
that cl. (c), s. 27, S. R. A. as it 
stands, is unintelligible: “Any, 
person claiming under a title which, 
though prior to the contract and 
known to the plaintiff, might have 
been displaced by the defendant,” 
But the promisor, as the illustra- 
tions show, is dead and the defen- 
dant is the person whose title has 
been displaced. The word ‘defen- 
dant’ seems to have been used by 


oversight for “contractor.” 

3 Cf. Collett, 233. i 

? Cf. Morgan v. Milman, [1852] 
10 Hare, 279. : " 

s E s. 239, p. 98. 

s S.R A., s. 27 (d). i 

* Ibid, (e). Cf. Fry, s. 249, p. 
103. 

olli! v. Ghellabhai, [1892] 
17 Bom., 6, 11. See Pollock, 7.C:A., 
184 sgg- 


Amalgamated 
companies, 


Company 
ratifying 
promoters’ 
contract. 

> 


Joint con- 
tractors. 
3r 
c o. 
— 
- li me d 
= 
. WË 
b RK 
v 
— 
Yee. E 
c c 8 
— 
^ Let Bd e 


Personal 
consi deri. 
trons. 


Party in 
sston or 

likely to be 

affected. 





518 SPECIFIC RELIEF. 


devolve upon the survivors, but the heir or heirs 
of the deceased are liable to be sued along with 
them. It is the option of the promisee whether 
he will sue all of the joint promisors or some, the 
release of one does not discharge the others,’ 
and even if a decree has been obtained against 
one, in the event of the judgment remaining un- 
satished, a fresh suit against the others will not 
be barred? Some of several joint contractors, 
however, cannot enforce specific performance of 
the contract, if. the others refuse.* 

But in none of the above cases should the 
general rule be lost sight of that there can be no 
performance of a contract by deputy or re- 
presentative wnere personal considerations enter 
into 1t. 

“ Ordinarily a person not being a party to the 
contract ought not to be brought before the court. 
But it is otherwise where possession is sought by 
the bill, and the person in possession will be 
affected by the decree." * Where, therefore, speci- 
fic performance is sought of an agreement for the 
sale of land, persons who were not parties to it, 
but who have been vested with certain rights 
subsequent to the making of the contract, or who 
are exercising some rights over the land liable 
to be disturbed upon the claim being decreed, 
are proper parties, in a suit to adjudicate the 
rights of the parties thereto.” So where a stranger 
has mixed himself up with a contract by setting 
up a claim to some benefit resulting from it, e.g., 
by claiming to be interested in the purchase- 





'" 1.C. A, 49. nessa, [1897] 24 Cal., 832. 
* [bid, s. 44. ^ Per Stuart, V. C., Bishop of 
Muhammad Askari v. Radha Winchester v. Mid-Hanis Ry. Co., 


* 
Ram, [1 22 All, 307 (where [1867] 5 Eq., 17, 21. 
the AES e are collected and * Curran v. Holveke Water- 
reviewed 


» Power Co., [1874] 116 Mass., go. 
$ Rahman v. Maharamua- 
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money under an arrangement antecedent to the 
contract, he may be impleaded as a defendant to 
a suit to enforce the contract. And in a suit 
for specific performance by the purchaser from 
a voluntary settlor, the trustee of the settle- 
ment, and the persons beneficially interested un- 
der it may all be made defendants. Under sec- 
tion 32, Civil Procedure Code, large powers are 
conferred upon a court to bring upon the record 
all persons who appear to be so interested ina 
cause as to render their presence desirable at the 
trial thereof. But a person against whom no 
relief is claimed, e.g., one of the heirs of a de- 
ceased vendor, who has conveyed to the plaintiff 
his interests in the land contracted to be sold, 
need not be arrayed as a defendant to the 
vendee’s suit for specific performance against the 
legal representatives.‘ 

A contract to sell made by a denamtdar may 
not bind the beneficial owner. Ee, where a 
benamz sale is effected to defraud creditors, but no 
creditor is actually defrauded thereby, the trans- 
feree benamidar, under section 84, Trusts Act, 
holds the property for the benefit of the trans- 
feror5 The latter, therefore, may resist a suit 
for the specific performance of a contract for 
sale made by the Senamidar, and as the bene- 
ficial interest is vested in him, he should be im- 
pleaded as defendant. Where, on the other hand, 
the defendant has treated with a third person, 
who was acting enam for the plaintiff, with 
whom the defendant had previously refused to 


' West Midland Ry. Co. Ve * Barnard e Macy, 11 Indiana, 


Nexon. A : H SM. 176; 536. 

Fry, s. 208, p. ^ Petherpermal Muniandy, 

— * — [1842] 5 [race 7 C. ET, 528, 35 Cal 551, 
v.,1 


93 
* Act V of 1908, Sch. I, Or. I, 
r. 8 (2), 10 (2). 


* Munisami v. Subdarayar, [ 1907] 


31 Mad., 97. 
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520 SPECIFIC RELIEF. 
deal, this fact may make the court pause in a 
suit for specific performance of the agreement.’ 
Having disposed of the array of parties I now 
come to the pleadings. These I will divide into 
(1) the allegations in the plaint, and (ii) the prayer 
forrelief. (i) The facts that give rise to the 
cause of action must be briefly yet clearly stated. 
The material terms of the contract sought to be 
enforced should be alleged,? and where it con- 
cerns land, the land must be described with suffi- 
cient accuracy to enable the court to ascertain 
the property and define it in its decree? But 
the plaint should not be prolix or argumentative.* 
"A court of equity, when examining a bill of 
complaint to find a grievance, which will justify 
its interposition,” said an American judge, “looks 
to the substantive facts averred in it, not to the 
adjectives or adverbs which may be added to 
qualify them."5 Where the contract sued upon 
is bilateral or was dependent upon the perfor- 
mance of a condition precedent, it should be 
stated that the condition has been satisfied or 
that the plaintiff has performed his part of 
the contract or offered to perform the same,^ and 
the plaintiff should also express his willingness 
and readiness to perform such acts as remain to 


be performed by him.’ 


' Bonnett v. Sadler, [1808] 14 
Ves. 526, 528. Cf. Phillips v. Duke 
of Bucks, 11682) 1 Vern., 227. Dis- 
tinguish Standard Steel Car Co. 
v. Starum, [1903] 56 Atl., 954. 

* Waterman, s. 93, p. 121. Act 
V of 1908, sch I, Or. 7. 

* Waterman, s. 94, pp. 122-3. Cf. 
Act V of 1908, sch. I, Or. 7,r. 3. 
Cf. form of plaint, C.P.C., sch. iv, 
no. 112 ; Act V of 1908, App. A, 


Jr., 254 (Grier, J.) ; Zumley v. 


Unless the contract so 


Wabash Ry. Co. [1898] 71 Fed. R, 
21, 3 Keener, 422. 

€T UO A., & 3». ; 

7 Ibid, s. 51. Cf. Hari Raghunath 
v. Krishnaji Anant, [1894] 19 
Bom, 546. But see, as to the 
modern English practice, RSC, . 
order XIX, rule V ; 2 Smith, 
L.C., 16; and there is really no 
rule of procedure in India which 


makes a different practice obli- 
gatory. But cf, form of plaint 
G.P EC.. wh iw no IL. ct V 


of 1908, App. A, (3), no. 47. 
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requires expressly or by necessary implication, 
the making of a demand for performance is not 
essential to the right of the promisee to enforce 
performance. A request made by action is suffi- 
cient, and the plaintiff will be entitled to relief if 
he offers to perform his promise in the plaint and 
is able to perform it at the time of the decree.’ 
When damages are claimed, the particular injury 
must be alleged, and it is not enough to say that 
the plaintiff has sustained damage.” Generally 
speaking, pleadings are not strictly construed in 
India, and with the object of administering com- 
plete justice our courts seldom entertain technical 
objections based upon the inartistic drafting of a 
plaint. Where there are different sets of defen- 
dants impleaded, the reason of their being so 
arrayed and the cause of action against each 
should be separately indicated. 

(ii) The plaintiff may pray for judgment direct- 
ing the execution of the contract zz specie. He 
may also ask for compensation for the breach 
of the contract, and this either in addition to, 
or in substitution for, specific performance.* The 
peculiar province of a Court of Chancery has been 
said to be to adapt its remedies to the circum- 
stances of each case as developed by the trial.* 
But in jurisdictions where law is strictly differ- 
entiated from equity, parties may have to be 
bandied about from one court to another, as 
neither has power to make a decree to the whole 
extent which the case requires.^ To remedy this 





' Bruce v. Tilsom,[1862]25 N.Y.,  gam,(1873] 2 W. R,C. R, 59, 
Cree ce —— (1 : 


194, 1. Ames, 3:7. Cf Coffin v. v. Dalu, (1901] 21 
Cooper, [1807] 14 Ves., 205 ; Beau- A. W.N., 157. 

mont vw. Du hadar] jac, 433. "` * SUA, « 19. 

4 Pomeroy, Eg. X. 5. 1407. > Milkman v. Ordway, 106 Masse, 


* Chinnock v. Marchioness of Ely, 232 ( Wells, J. ). 2 Keener, 1217 7, 


1864] 2 H. & M., 220. Ferguson v. Wilson, [1 2 
d - po 1E e ‘ 


Nazim wv. Amrao Be Ch, am, 
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unhappy state of things in England the statute 
known as Lord Cairns’ Act, was introduced, 
and the Court of Chancery was enabled to do 
complete justice. The court, having acquired 
jurisdiction, would retain it in order to satisfy all 
the just requirements of the case between the 
parties in respect of the subject-matter, and it 
would give damages, either in addition to, or in 
substitution for, specific performance. But the 
operation of the Act was held not to transfer the 
jurisdiction of a court of law to a court of equity 
where the contract or circumstances were such 
as not to attract the equitable jurisdiction of 
specific performance 3 In India we do not labour 
under the misfortune of dual courts, and law and 
equity happily sit together in the same temple 
of justice. The same court, therefore, has 
jurisdiction, when it holds, in the exercise of a 
judicial discretion, that the contract is not such 
as can be or should be specifically enforced, to 
make a decree for pecuniary damages in favour 
of the plaintiff by way of compensation for the 
breach of the contract. The contract may be one 
to sell a hundred maunds of rice’ or to furnish a 
drawing-room handsomely, or to enter into a 
partnership for an indefinite period,’ or to work a 
railway for 21 years. These are not cases, as 
we have seen, where the court grants specific 
relief. But that is no reason why, if the court 


Bayley, [1889] 42 Ch. D, 390. The 
Judicature Act, 1873, now enables 
an English court to give damages 
even where there is no case for 
Fry, ss. 1305- 


* [18581] 31 & 22 Viet, c, 27. 
The jurisdiction conferred by it 
has not been affected by its repeal 
by 46 & 47 Vict. c., 49. see Sayers 


v. Collyer, [1884! 28 Ch. D., 103 specific performance, 


3 Ferguson v. Wilson, supra. 
* Soames v. Edge, [1860! Johns, 
669 Waterman, s. 514. 
* Ferguson v. Wilson, supra; 
Howe v. Hunt, [1862] 31 Beav., 
30 ; Lewes v. Bar! of Bhafiesbury, 
[1866] 2 Eq. 270; Proctor wv. 


"s S.R.A., s. 19, ill. of para 2;5 
21 (a). : 
* Ibid, s. a1 (2) ill 11 ; ibid, 


(ei, 
* Ibid, (4). 
* Ibid, (g) 
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finds that a valid contract has been broken 
without excuse, it should not award to the pro- 
misee such compensation in money as it deems 
just.' The fact that the plaintiff has opened his 
mouth too wide, and asked for specific relief 
instead, will not preclude him from getting any 
lesser relief that in law and justice he may be 
entitled to. And it should be here distinctly under- 
stood that the plaintiff is not o5/rged in a suit for 
specific performance to pray specifically for dam- 
ages, whether in addition or in substitution. He 
has a choice of remedies open to him to apply 
for. But the court has always a discretionary 
power to award damages in a suit for specific per- 
formance, and it should exercise that discretion 
when of opinion that damages should be given.’ 

So again the court may decide that though it Ae si 

has jurisdiction to enforce the specific perform- ?Aereative 
ance of a contract, yetthe justice of the case 
will be better met by awarding damages instead.’ 
This happened ina case where a railway com- 
pany had contracted to “erect, set up and con- 
struct a station " on land which they purchased 
from a landowner, but did not build one. The 
description of the station was not so complete as 
to enable the court to enforce specific execution. 
It therefore ordered that the damage sustained by 
the landowner by reason of the company's breach 
of the contract should be ascertained and the 
amount paid by the company to him.* 

So, again, a plaintiff at the time that he insti- —— 
tutes his suit may be entitled to specific relief, but "eist ` ` 
by the time that the suit comes up for trial the 

a 
EET oP Eads Baz — 
€ Caimi Wanji ZEE 4- [ 
arjivan e Narti ilon v orthampton & B. 


Tr L Bom., i = Co., » 
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defendant may have performed the contract. In 
such a case the court may, if it finds that injury has 
been caused to the plaintiff by reason of the de- 
fendant having wrongfully delayed performance, 
make a decree for such damages as it deems pro- 
per.’ 

Or the circumstances of the case may be 
such that, by reasonof the wrongful default on 
the part of the defendant, the court may think 
that a decree for specific performance, belated as 
it must always be, will not afford adequate satis- 
faction to the plaintiff... Ee, there may be a 
contract for lease of property, which, the lessor 
knows, the lessee wants for carrying on a busmess 
there. But the lessor makes wilful default, with 
the result that the business cannot be commenced 
for fifteen weeks. The court, upon the lessee’s 
suit, will decree specific performance and may 
award damages for the plaintiff's loss of profits 
during the fifteen weeks. Similarly if a contract 
for sale of immoveable property is delayed in 
consequence of the vendor's default, he not having 
cared, or troubled, or taken reasonable pains to 
perform his contract, the vendee may by suit ob- 
tain specific performance and, in addition thereto, 
damages for the delay. 

There may, again, be cases where the court 
thinks that the ends of justice will be best 
served by not enforcing the whole of a contract 
in specie, but giving damages in respect of a 
portion of it. Eg. an intending lessee may 
contract to pull down an old house and build 
a new one in its place to be let to him. If he 





` Cory v. Thames Ironworks & Society v. Bomash, [18872] 35 Ch. 
Shipbuilding Co, — i1 WR D. 390. 
(Eng. A $89 ;S L.-T , 237 = * Jones v. Gardiner, ed E 


( Bentham, ZA4eory Leg, ago Ch. 195 Cf SR.A., s nu. 2 


E * v. Millar (1877) 6 Ch. of para. 3. 
2153; Royal Bristol Building 
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makes default in rebuilding, the lessor may 
have damages for such default, and specific per- 
formance of the contract to accept the lease.' 
So where there was a contract to give a lease of 
a hotel and to make there certain repairs, specific 
performance was decreed of the contract to give 
the lease, and an inquiry was directed as to the 
damages in respect to repairs. Soin a somewhat 
similar contract for the lease of certain farm build- 
ings, the court directed the lease to be granted 
to the lessee and also the price of materials 
furnished for repairs to be paid to him’ And it is 
the constant course of the court, in the case of 
vendor and purchaser, where a sufficient case is 
made for the purpose, to make an inquiry as to 
the deterioration of the estate, and in so doing, 
the court is, in truth, giving damages to the pur- 
cHaser for the loss sustained by the contract not 
having been literally performed.‘ 

We thus see that the court's jurisdiction in egene 

. e * ar i or specific 

damages is (in Sir E. Fry’s werds ) “ an apt and ^ 
flexible instrument for doing exact justice under 
the diverse and complicated circumstances of 
many of the cases upon which the court has 
from time to time to adjudicate," and it effec- | 
tually checks multiplicity of legal proceedings. y 
Indian courts accordingly have not been slow to 
exercise this jurisdiction, and they have per- 
mitted a lessee, entitled to possession under the 
terms of his lease, to sue, in the alternative, for 
possession by way of specific relief or the reco- 
very of his money,” or the return of the premium ` 












! Soames v. Bdge Sa- * Per Turner, L. J., Protheve e — 
mada v. Lawford, [1352] 4 Gif, — — 7 De G. M. & Ge 
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( salamz) paid by him and compensation in addi- 
tion thereto." And the circumstance that the 
contract has become incapable of performance, 
does not preclude the court from exercising this 
jurisdiction.” Ihe time for performing the con- 
tract may expire without the promisor fulfilling 
his promise, though he might have done so had 


he so chosen. Then after a suit is filed, but be- 
fore it is heard, performance zz spectre may be- 
come impossible. An apt illustration is afforded 


by an agreement to sell a patent where the 
patent expires during the pendency of the suit 
for specific performance of the agreement.? An 
action was brought to enforce specific perfor- 
mance of a contract to maintain and operate a 
railway upon a given route, but before any de- 
cree could be made the original line of the rail- 
way had so decayed as to be useless and the 
business was transferred to a new line; since 
specific performance had become impracticable, 
the court decreed compensation.‘ Or perform- 
ance may have become impossible even before 
the institution of the suit. Ze, the directors of 
a railway company may have passed a resolution 
under which the plaintiff is entitled to have a 
certain number of shares allottedto him, but be- 
fore the plaintiff files a suit to enforce the allot- 
ment all the shares mav have been allotted to 
others. So the defendant may have sold away 
to a bona fide purchaser the immoveable property 
which he had previously agreed to sell to the 
plaintiff. In such cases the defendant cannot 
be allowed to escape scot-free by pleading his 





t Rajdhur Chowdhry v. Nalikrist- — expln. e 
ma, [1882] 8 Cal, 963, 11 C. L. * Chapman v. Mad Rreer R. R 
R., 330. 6 Ohio., 1 19. 

7S R A.,s. 19, expln. ^ Ferguson wv. —Wi/som, [1867] 2 

5 Davenport v, Rylamds,(1865] 1. Ch., 77; S.R ^s s. 19, Nh 21:0 
Eq.. 302; S. R. A, s 19, ils, 1 of expin. 
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own default in defence, and the court will award 
compensation for the non-performance of the 
contract,’ 

The court is allowed a free hand in the matter 
of the assessment of the compensation? It may 
direct an inquiry for the purpose or issue a com- 
mission ; it may take an account, or it may deter- 
mine the amount itself, after taking evidence, if 
necessary. But it seems cl-arly desirable that 
the assessment of damages should, wherever 
practicable, take place at the trial, without any 
separate enquiry ; for otherwise the parties are 
virtually put to the expense of two trials of the 
same questions. 

In assessing damages the general rule was 
stated by Parke, B., to be that where a party 
sustains a loss by reason of a breach of contract, 
he is, so far as money can do it, to be placed in 
the same position, with respect to damages, as if 
the contract had been performed.* But this does 
not imply an extravagant or unreasonable expen- 
diture. Compensation is given for any loss or 
damage caused by the breach to the promisee, 
which naturally arose in the usual course of 
things from such breach, or which the parties 
knew when they made the contract to be likely 
to result from the breach of itf "A person can 
only be held to be responsible for such con- 
sequences," said Bowen, L. J., “as may be rea- 
sonably supposed to be in the contemplation of 
the parties at the time of making the con- 
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tract." If the subject-matter of the contract 
has in the interval undergone any deterioration, 
accidental or necessary, this must be taken into 
account also. Where a sum is named in the 
contract as the amount to be paid in case of 
breach, the party complaining of the breach may 
claim reasonable compensation not exceeding the 
amount so named.? | 

In England a distinction has been taken be- 
tween a contract for the sale of goods and one 
for the sale of land, and in the event of a breach 
of the latter, where it arises from the vendor's 
inability ( without his own fault ) to make a good 
title, the purchaser is not awarded any damages 
for the loss of his bargain, but is held entitled 
only to get back the purchase-money paid, with 
interest. But the Indian “legislature has not 
prescribed a different measure of damages in the 
case of contracts dealing with land from that laid 
down in the case of contracts relating to com- 
modities,"5 and no such distinction can be justified 
on principle in a country where the difficulties and 
uncertainties associated with the English law 
of real property are happily unknown. Where, 
therefore, a vendor of land in India guarantees 
his title to the purchaser, who is, however, subse- 
quently evicted, he is entitled to recover by way 
of damages the value of the land at the date of 
such eviction, and not merely the purchase-money 
he paid. Where aggravating circumstances are 


i Grebert-Borgnis v. Nugent, purchaser. Sedgwick, Damages, 


[1885] 15 Q. B. D., 85, 92. 

* Bentham, Theory Leg., 291. 

*[ C. Aps. 74. Sundar Koer v. 
Sham Krishem [1906] 34 Cal., 150, 
KÉ Ae 

* Fiureaw v. Thornhill, [1775] 2 
W. BL, 1078: Bain v. Fothergill, 
[1874] 7 H. L., 158. Title to realty 
is not considered so uncertain in 
the United States and the law is 
altogether more favourable to the 


E - 


ed. 8, ss. 1008 sgg. 

3 Per Farran, C.J., Nagardas v. 
Ahmed Khan, [1895] 21 Bom., 175, 
185. Pollock's strictures on Pitam- 
ber ve Cassibas, (1886]11 Bom., 272, 


seem entirely justified, 7. C. A., 
263-4. 
* Nagardas v. Ahmed Khan, 


supra; Ranchhod v. Manmohandas, 
[1907] 32 Bom., 165. 
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present, e.g., the vendor has been guilty of wilful 
default or a wanton or dishonest refusal or a 
breach of duty, these may be taken into con- 
sideration by the court and substantial damages 
decreed in favour of the party that has suffered 
by reason of the breach.* 

The obligations of a vendorand a vendee of 
immoveable property are set forth in section 55, 
Transfer of Property Act. The vendor is in the 
absence of a contract to the contrary, bound to 
take reasonable care of the property sold and to 
pay the outgoings until the purchaser takes, or 
ought to take, possession, and the vendee has to 
pay the purchase-money and take possession 
when a good title has been shown.? The vendor 
before that time must make all necessary repairs 








‘Cf Engell v. Fitch, [1869] 4 
Q.B , 659; Day v. Singleton, supra ; 
Fones v. Gardiner, [1902] 1 Ch., 
191. The distinction was thus put 
by Clayton, P. J.: " Thelaw regu- 
lating the damages to be recovered, 
makes a distinction between cases 
where there is a fraudulent breach 
of contract and those where the 
breach is occasioned by some un- 
foreseen and unavoidable obstacle. 
As where one covenants to convey 
a good title, and it is afterward 
discovered that he does not possess, 
and by no means in his power can 
‘procure, such a title; or the wife 
of the covenantor, without any 
collusion, persuasion or request on 
his part, refuses to join in the deed. 
In cases of this kind, when the 
covenantor does all in his power 
to fulfil his contract, and without 
any fault of his cannot perform it, 
the damages to be recovered against 
him are only such actual and 
immediate losses as he (the pur- 
chaser) may have suffered, such as 
the money paid, with interest there- 
on, the time lost, and ex 
incurred in examining the title, 
conveyancing expenses, and such 

or improvements as he may 


67 


have made upon the land upon 
the faith of the contract. ut 
where there is awanton or dis- 
honest refusal to perform the con- 
tract, or where the covenantor, by 
some frandulent act on his part, 
renders the performance impossible, 
as when by collusion with his wife, 
or by request on his part, she refuses 
to sign the deed, or where her 
refucal is not her own free and 
uncontrolled act, but made at the 
implied or actual request of her 
husband, the Jaw in such a case 
awards full compensatory damages, 
and permits a recovery for all the 
party has lost by reason of the 
default of the other party, includin 
the value of the bargain and ali 
injury and damage he may have 
suffered by reason of any act of 
his made upon the faith of the 
broken covenant." Burk v. Serriill, 
So Pa. St., 413; Waterman, 752 m. 
Cf. Margraff v. Muir, 57 N.Y., 155 ; 
Waterman, 743 9n. 
* Cf. DeVisme v. De Visrne, [1849] 
1 M. & G., 336, 3 But see 
Vickers wv. Hand, [1859] 26 Beav, 
630 ; Herbert v. Salisbury Ry. Co., 
[1866] 2 Eq., 224, - 
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for the sustenation of the premises,’ and a loss 
to the property, which occurs before the vendor 
is in a position to give a good title, must be borne 
by him, and not by the purchaser. Where there 
is delay in the completion of contract and the 
purchaser is not put in possession, courts of 
equity proceeding upon the principle that the 
purchase-money belongs to the vendor and the 
land to the vendee, hold that the former may 
claim interest on this money and the latter the 
rents and profits of the land.» The two things 
are mutually exclusive and neither party can at 
the same time be entitled both to interest and to 
rents.* The question will, however, often be 
found to turn upon the construction of express 
stipulations entered in the contract. It may, 
e.g., be provided that interest shall be paid by 
the purchaser “if from any cause whatever other 
than wilful default on the part of the vendor " 
the completion of the purchase is delayed beyond 
a specified date. In such a case Buckley, J., 
has recently said, ‘‘ By the word * wilful’ is meant 
that the vendor, being a free agent and in a 
position to do either one of two acts, chooses to 
do the one and not to do the other; and ‘default’ 
includes the case where the vendor, owing to the 
purchaser the duty to act reasonably in all 
matters relating to completion, does an act in 
breach of that duty." ^ Where nothing appears 
to occasion the delay the rule no doubt is, 
that if the purchaser, who on the face of the 


! Carrodus v. Sharp, [1855] 20 both money and mud," in a case 





Beav.. 56. arising out of the sale of some slob 
3 Christian v. Cadell, 22 Grattan, lands in Chichester Harbour. e 
$2. Cf. Paine v Meller, [1801] _* Cf. Brooke v Champernowne, 
6 Ves 349 (1337) 4 CI. & F.. S89. 611; Tomes 

s ry Williams, V. & P., ch. xi, s. 1. v. Gardiner, (19021 1 Ch., 1 
* Fry. s. 1399, quoting Knight * Bennett v Stone, [1902] t Ch. 


Bruce, V. C., * you cannot have 232 (where authorities are collected ). 
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contract is under the necessity of paying ona 
certain day, sets apart his money, and gives 
notice that it is ready, interest stops from that 
time, provided it be shown he made no interest 
of it." But a purchaser who takes possession 
before completion must pay interest on the unpaid 
part of the purchase-money. “The act of taking 
possession," said Grant, M.R., “is an implied 
agreement to pay interest: for so absurd an 
agreement as that a purchaser is to receive the 
rents and profits to which he has no legal title, ~ 
and the vendor is not to have interest, as he has 
no legal title to the money, can never be implied." 
"A court of equity, " remarked Lord St. Leonards, 
" 1interposes only according to conscience. '? 

Where, before the purchaser does or can Vendor's 
safely take possession, the vendor continues in liability. 
occupation of the premises sold, “he will not be 
entitled to treat the estate as his own. If he wil- 
fully damages or injures it, he is liable to the pur- 
chaser; and more than that, he is liable i£ he does 
not take reasonable care of it."*^ But he will not , 
be answerable foraccidents,5 nor for deterioration 
due to the purchaser himself5 So where after 
the vendee was permitted to take possession, he 


— — 








' Per Lord Cottenham, De Visme But in the case of a vacant lot, or 
v. De Vismre, supra, 352. Re Riley of wild land, not bought for imme- 
Go Streatfeld, (1886) 34 Ch.D., diate improvements or cultivation, 

383; Fry, s. r410. In Davis v, an exception ought probably be made. 
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paid a portion of the purchase-money, and then 
died, leaving minor heirs, whereupon the vendor 
entered upon the land and claimed it, pulled 
down and sold houses, built others, and finally 
sold the property, in a suit for specific per- 
formance by the heirs he was held liable for the 
rental value of the land during his occupation. 
Ruffin, C. J., described him as “a Zor£-feasor by 
reason of a wilful and gross breach of trust, and 
therefore justly chargeable with the highest 
occupier's rent from the moment of the breach of 
trust." 

A curious case, upon which authorities seem 
divided, may arise wherea vendee of land, rely- 
ing upon the performance of the vendor's agree- 
ment for sale. takes possession and in good faith 
incurs expenditure over permanent improvements. 
If the contract subsequently falls through by 
reason of the vendor failing to make a good title, 
it is a question whether the purchaser can recover 
from him or his property moneys so spent, where 
they were not demanded by the contract. Now 
as to the improvements made upon land bya 
bona fide possessor, if the legal title is in another 
and if there has been neither fraud nor acquies- 
cence on his part after he became aware of his 
legal rights, the prevailing opinion in England 
and America seems to be that he cannot be com- 
pelled to compensate the possessor without title 
for such improvements? Mr. Justice Story was 





' Cole v. Tyson, 8 Ired. Eq., 170. 
Cf. Henlen w. Martin, 53 Calif. 
321 : “Whatever may be the rule 
where a trustee has not himself oc- 
cupied and enjoyed the trust estate, 
but has received rents from it, 
justice and equity demand that 
where he has wrongfully excluded 
the true owner, and has himself 
occupied and enjoyed the fruits of 

- 


the estate, he shall at least account 
for its rental value." Waterman, 
740 m. 

3 Putnam v. Riíchie, 6 Paige Cb. 
390 (€ Walworth, C., refused the 
vendee's claim). Distinguish Sunny 
v. Hopkinson, |1859] 27 Beav, 
565. 2 Williams, V. & P., 966-7. 

5 Ramsden e. Dyson [1866] z 

H.L., 129, 141. Z unam yv, Ritchie, 
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inclined to take the contrary view, more in harmony, 
as he remarked, with the Roman law.’ CER 
appears to me," urged this high authority with 
much force, ''speaking with all deference to other 
opinions, that the denial of all compensation to 
such Jona fide purchaser in such a case, where he 
has manifestly added to the permanent value of 
an estate by his meliorations and improvements, 
without the slightest suspicion. of any infirmity 
in his own title is contrary to the first principles 
of equity. Take the case of a vacant lot in a 
city, where a dona fide purchaser builds a house 
thereon, enhancing the value of the estate ten 
times the original value of the land, under a title 
apparently perfect and complete. ls it reasonable 
or just that, in such a case the true owner should 
recover and possess the whole, without any com- 
pensation whatever to the Zoza fide purchaser ? 
lo me it seems manifestly unjust and inequitable 
thus to appropriate to one man the property and 
money of another who is in no default.’ And 
it has been said 
enforce his claim to real estate against a person, 
whoin good faith, supposing he has a perfect 
title to the property, has made improvements on 
the land, will be compelled to make due compen- 


that a party who files a bill to 


sation to such person 


— — —— — — — 


supra, Walworth, C., thought the 
case would be different if the 
legal title was in the person who 
had made the improvements, and 
the equitable title only in the plain- 
uff, who might then be required to 
' do equity himself. Cf. Sugden, V. 
& P.747. See also Price v Neauls, 
[1337] 12 A.C., 110; 2 Kent, Com., 
334. A purchaser obtaining pos- 
session before confirmation of his 
contract, and expending money in 
improvements cannot make that a 
ground why his chase should 
mot be distur Millican e 


for his improvements.? 





Vanderplank, (1353) 11 Hare, 135. 

* Digest, Bk. 5o, tit r7, I. 206 — 
Domat, Cir; Law, Bk. 3, tit. Ey SN 
5. art. 7- 

* Bright v. Boyd, [3841] 1 Story, 
478. 2 ibid, 605,607, Woodruff. 
348 ; Williams vw. Gižóes, [1857] 
20 Howard, 535, Woodruff, 3442; 
S. 33415% I 


3 Pomeroy, Eg. J- 
Story. Eg , S. 388. 
? Waterman, s. 521, citing Green 


v. Brdd/e, 8 Wheat, E. Neesom e 
Clarkson, [1845] 4 Hare, S 
Robinson v. Ridley, (1821]. e 


Madd., 2. 


Deposit 





34 SPECIFIC RELIEF. 


CJ 


Section 51 of our Transfer of Property Act is in 
support of this view.’ 

The intending purchaser often makes a deposit, 
and in lieu of specific performance, a vendor may 
obtain a declaration of his right to the deposit 
and resell the property. “The deposit serves 
two purposes," said Lord Macnaghten ; “if the 
purchase is carried out it goes against the pur- 
chase-money ; but its primary purpose is this— 
it is a guarantee that the purchaser means 
business. > The purchaser may therefore have a 
lien for his deposit, as for an instalment of the 
purchase-money paid, where the contract for sale 


falls through by reason of a good title not being ` 


shown, or where it is rescinded under a condition 
authorising either party to rescind.* But if the 
contract goes off through the purchaser's default 
or he unjustifiably repudiates it, the deposit is 
forfeited and the vendor may retain it. 
chaser could not by his own default acquire a 
right to rescind the contract. lf in such a case 


'the vendor chooses to resell the property or 


allows it to be resold, he must do so apparently 
within a reasonable time, and he will not be per- 
mitted to add to the amount of damages by wait- 
ing till the market falls and’ the object-matter 
of the sale deteriorates... And where a vendor 


| Ramalinga v. Samiappa, [1889] 897 ( contract unsuccessfully denied 
by vendor-defendant ). 


13 Mad, 15 16, Collier v. Baron, 


[1905? 2 N.L.R , 34. Distinguish 
Vrijbhukandas v Dayaram, [1907] 
32 Bom.. 32. 
3 Kingdom vw. Kirk, [1888] 37 
CGb,D.14:. T P.A.x $500) 4 
3 Soper v. Arnold, (1889) 14 A-C., 


35- 
ur Rose v. Watson, (1864) 10 H.L. 
C., 672. 678, 683-4 ; Whitbread & 
Co. v Watt. [1901 ] 1 Ch., 913, affd. 
[1902] 1 Ch. 835, 840 ; J/óraAtmóAai 
v. Flet-her, [1896] 21 Bom., 827 
(title defective ) ; okeshi Dassi 
v. Hara Chand, [1897] 24 Cal, 


5 Howe v. Smith, [18841 27 Ch. 
D., 89; £x parte Barrell, [1875] 10 
Ch,512 ; Smith v. Butler, [1900] 
10 B.,694; Levey v, Siogdom, 
[1898] 1 Ch., 486, affd (1899) r 


Ch, 5 (delay, but no renunciation), | 


Cornwall v. Henson, [1899] 2 Ch, 
710, [190012 Ch. 298; Zi;4an Chand 
v. Radka Kishan, (1897) 19 All., 
489; Salranta Appa; vw. Bira, 
[1397] 23 Bom., 56. 
ES LELQZOW Pie 

Mulchaxd, 
[1897] 19 All, 535; I.C.A., s. 207. 


The pur- - 
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or lessor sues for specific performance of the 
contract and the suit is dismissed on the 
ground of his imperfect title, the defendant 
has aright to a return of his deposit with interest 
thereon, to his costs of the suit, and to a lien for 
such deposit, interest and costs on the interest 
of the vendor or lessor in the property agreed to 
be sold or let.* 

Compensation awarded under section 1ọ, 
Specific Relief Act, must be distinguished from that 
awarded under sections 14 and 15. Under section 
19 specific performance of the whole contract 
may be decreed and compensation given in addi- 
tion. Under the earlier sections such perform- 
ance is decreed only in respect of a part of the 
contract, and for the remainder compensation 
may be given.” In this case, if one of contract 
for sale, the abatement from the price should be 
such as to allow the vendee precisely what he has 
lost by reason of the inability of the vendor to 
convey the land as agreed; that is, the money 
and the land conveyed should be equivalent to 
the land agreed to be conveyed. The apportion- 
ment of compensation in such a case is often 
difficult, as the dividing of the estate may very 
much increase the proportionate damages. The 
number of acres will seldom be a certain guide.‘ 
And it has to be remembered that by the 
vendee making an election to take so much 








*S.R.A.,s. 18 (4); Turner v. extent of the difference in value 
Marriott, [1867] 3 Eq., 744; .Mi4- between that which the other party 
dieton v. Magnay, (1864) 2 H. & M, receives and that to which the con- 
233 ; 2 Dart, V & PD 1006. tract entitled him; and this is 

> Hil v. Buckiey, (1811]17 Ves., found by taking the market value 

94. of the whole subject of the contract. 

* Harsha v. Reid, 45 N Y..415.  Wethertee v. Bennett, 2 Allen, 
Asa general rule, when a person 428. 
can only partially perform a con- * Cf. Ear? of Durham v. Legard, 
tract into which he has entered, he — [1865] 34 Beav , 6rr, 1 Ames, 395 ; 
must respond in damages to the Jacobs v. Locke, 2 Ired. Eq., 286. 


Compensa- 
tion. S. R.A., 


Ss I4, 15, 19. 


— DW 
au > 
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of the land as the vendor can convey and 
compensation for the deficiency, the former 
undertakes to receive what the latter never 
agreed to give, "rz, a partial conveyance of the 
estate. Equity will only allow this on the condi- 
tion that the defendant shall not thereby be 
subjected to unreasonable injury. The Indian 
law, accordingly, allows compensation only where 
the part which cannot be performed bears a small 
proportion to the whole undertaking.* Otherwise 
the promisee may have partial performance 
only upon relinquishing all claim to further 
performance. And an indemnity must be dis- 


tinguished from compensation. Neither a pur- 
chaser can be forced to accept a defective 
title with indemnity, nor a vendor can 


be made to convey less than what he has 
sold $/us an indemnity against the risk of evic- 
tion.* And the reason is that specific perform- 
ance with compensation finally settles the matter; 
not so specific performance with indemnity, 
which contemplates and almost invites litigation. 
I have said that the plaintiff may elect his 
remedy. But he cannot maintain two suits. If 
he elects to sue for damages and fails, he cannot 
ask next for specific relief.5 If he elects to sue 
for specific relief and fails, he cannot’ sue again for 
compensation in respect of the same contract 
or the same part thereof.^ It is only a question 
of difference in the form of the relief, and the court, 
being once seised of the matter, has to dispose of 
it finally in all its aspects. So where the plaintiff 





^| Per Hoar. J.. Woodbury vw. VW SS D. 224; Fry, ss- 1225, 1281, 
e r$ Allen, 1; Waterman, Cee. C. 29.35 "Act V of rgo; 
753 m. Se EX. 


* MAN kc AT 21 €e S R. A, s. 29. Distinguish 
sq S EU CEN — d Parangodam v. Perumtoduka, [1903] 
1 S.R Aa s 15. 27 Mad., 380 (recovery of money 


* Balmanno v. Lumley, (1813] t paid on failure of consideration ), 


— 
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sues for damages and succeeds, a second suit 
for specific performance upon the same cause of 
action will not lie.’ 

But a plaintiff instituting a suit for the specific 
performance of a contract in writing may pray in 
the alternative that, if the contract cannot be 
specifically enforced, it may be rescinded and 
delivered upto be cancelled; and the court if it 
refuses to enforce the contract specifically, may 
direct it to be rescinded and delivered up accord- 
ingly... But the alternative relief must apparent- 
ly be based on the same state of facts, though 
with different conclusions as to law. A vendor 
of land, e.g., may sue for specific performance 
of the contract, and pray in the alternative that, 
if the court is not satisfied with the title he can 
make, it may set aside the contract and thus 
discharge him from his obligation altogether. 
But it is doubtful if he can put forward two 
totally inconsistent claims, e.g., ask for rescission 
on the ground of fraud and in the alternative 
for specific performance if proof of fraud 
fails.‘ 

Where a contract in writing does not correctly 
represent the intention of the parties, the con- 
tract, as we shall see, may in some cases be 
rectified.5 If, before rectification, a suit is brought 
for specific performance, the defendant may 
prove a variation in his own favour, and unless 
the plaintiff submits to this variation he cannot 
insist upon a decree for relief 7» specie But 
to avoid this contingency the plaintiff may sue 


` S. R. A, s. 24 (c). em p [1888] 15 Cal, — 692, 

* S. A. s. 37, Fry, s. 1058, P.C. But see ino v. Manot; 
P- 457. [1895] 18 AIL, 125. Woodroffe and 

* Rawlings v. Lamiert, [1860] Ameer Ali, C.P., 680. 
I].& H , 458. * S.R.A., s. 31; Lect. IX. post. 

* Cf. Cawley v. Poole, (1863) 1 *S. R. A, s. 26; Smith v. 
H. & M, 50; Makomed — ve Wheatcroft, (1878) 9 Ch. D., 233- 


68 
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Rescission 
and cancella- 
tion. 


Rectification. 
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for damages, in which case it does not appear 
to be open to the defendant to claim a variation 
in execution. The plaintiff may also anticipate 
the defence, where he sues for specific relief, 
and in his statement of claim may set forth the 
contract with the necessary variation. Ze, where 
in a contract for lease it was agreed that the 
plaintiff should pay the defendant a premium of 
£200, but nothing was said about this in the 
written agreement, the plaintiff, having offered 
to make the payment by his claim, was granted a 
decree for specific performance.' And even if 
the variation is in the plaintiff's favour, there is 
no valid reason why he may not have specific 
performance of the real agreement, the erroneous 
contract in writing being rectified, if necessary.’ 
The English practice to the contrary,* ques- 
tionable since the passing of the Judicature Act,* 
has not been followed in America,’ and section 
34, Specific Relief Act, clearly recognises the 
right of the plaintiff to join a prayer for rectifica- 
tion of a contract in writing to one for its specific 
enforcement after rectification. In view of the 
provisions of this section it may even be doubted 








! Martin v. Pycrof?, [1852] 2 De parties to use as proof.” 1 £7, 
G. M. & G., 785. s. 161 z. 

® Story says : “The ground is very 3 Townshend v. Stangroom, 
clear, that a court of equity ought [1801] 6 Ves , 328; Sguire v. Camp- 
not to enforce a contract, where bell, [1836] My. & Cr. 459. 480; 
there is a mistake, against the de- May vw. Platt, [1900] 1 Ch., 616. 
fendant insisting upon and esta- " You may have an agreement 


blishing the mistake ; for it would be 
inequitable and wunconscientious. 
aia if the mistake is vital to the 
contract, there is a like clear 
und why equity should inter- 
E at the instance of the party as 
plaintiff, and cancel it, and if the 
mistake is partial only, why, at his 
instance, it should reform it. In 
these cases the remedial justice is 
equal; and the parol evidence to 
establish it, is equally open to 


* 


specifically performed,but you can 
not have it guasi specifically per- 
formed, or specifically erformed 
with a variation," said angdale, 
M. R., Nurse v Seymour, [1851] 
I3 Beav., 254, 269. 

* Olley v. Fisher, [1886] 34 Ch. 
D. 367; Fry, ed Tr, s. 517, ed. 2, 
s. 781 ; 2 Williams, V. & P.,704. 

5 Pollock, Con. ( W. W.). 633 m. ; 
2 Pomeroy, E7. J., s. 862; 2 &7. 
FR , 1149. M 
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in India if, where a plaintiff has only asked for 
rectification in his first suit and got a decree 

therefor, he can subsequently bring a second suit e 
for specific performance of the agreement." The 

agreement, in respect of which relief is asked 
for, is in both cases the same, and the fact 

that it was in the first instance incorrectly 

expressed cannot, it is conceived, make any 

difference. 

The pleas that may be raised in defence have writen — 
already been indicated with some fullness. The statement, 
sections of the Code of Civil Procedure that deal 
with the frame and the filing of a written 
statement by the defendant are 110, 111, and 
II4—116.? 

I shall say a few words here about only one Limitation. 
particular plea, vzz., that of limitation. Article 
113, Schedule I, Act IX of 1908, provides that 
the period of limitation for a suit for specific 
performance of a contract is three years from 
the date fixed? for the performance, or if no such 
date is fixed,* when the plaintiff has notice that 
performance is refused. It is immaterial whether 
the contract is one in writing, and if so whether 
it is registered or not. Unless compensation for 
the breach of the contract is the relief prayed 
for by the plaintiff, articles 115 and 116 do not 
apply." The suit to which article 113 refers is 








a suit for specific performance, and therefore one > , 
directed against the parties to the contract and . ae 
not strangers.’ The contract may be for exchange — 
—— - * 
"EE ER ES eege expln ii; New Beerbhoom Coal Co. w. Bulo- 
Act V of 1908, s. 11, expln. 4 ram, (1878) s Cal, 175; Virasami 
* For form of written statement, v. Ramasami, [1880] 3 Mad., 87. M 
see Act V of 1908, App. A, no. 13. * Hari v. Raghunath, [1888] IN. 
Cf. C. P, C., sch. iv, no 122. 11. All, 27, F. B ; Chunilul v. — 
* Mokadeo v. Nundun [1869] 12 Zfiralal, [1902] 6 C. W. N, xcv. — 
WR 22. * Mitra, Zim., 932 — 
* Ahmed v. Adjein, (1876] 2 Cal., " Vurmah Valia v., Vurmah ` — 
323, but see Starling, Lim. 246); Aunht, [1876]1 Mad, 235, 246, P.C. » RK 
Ta | on — A pam 





54° 


of land' As 


or sale.? 


SPECIFIC 


RELIEF, 


we have seen before, 


there is a conflict of authority upon the question 


whether a suit for 


possession of 


immoveable 


property‘ upon the basis of an executed deed of 
sale or mortgage or lease is governed by the 


three years rule of limitation. 


Such a suit can 


not, strictly speaking, be termed a suit for specific 
performance of a contract, though it is no doubt 


a suit for specific relief.* 
only an 


executory contract, 


Where there has been 
and the plaintiff 


sues for an executed and completed conveyance, 


and for possession of the property 
there may be some reason 


conveyed, 
for saying that the 


right to possession springs out of the contract," 
and the relief by giving possession in such a case 
is comprised in the relief by specific performance.’ 


The Madras High 


Court 


has even gone so far 


as to hold that after a decree for the execution 
of a conveyance has been obtained, a separate 
suit for possession of the property conveyed is 


barred by section 45, Act XIV of 1882.° 


Where 


the vendor was out of possession on the date of 


the execution of conveyance but 


subsequently 


obtained possession, the Allahabad High Court 
applied the twelve years’ limitation to a suit by 


the vendee to recover possession 
And so did the Privy Council 


purchased by him.* 


of the land 


where the plaintiff's suit for possession was not 





| Hart wv Raghunath, supra ; 
Veera wv. Poonnambala, [1399] 9 
M.L.J R.. 137 (in which art 143 
is distinguished ) ; Sub5a v. Hari 
{1902} 5 O.C., 140. 

* Distinguish Aalu v. 
[1586] 6 A.W.N , 96. 

3 Ante, 326. 

* To a claim for moveable pro- 
perty on equitable grounds, art. 120 
has been applied, Comercial Bank 
_ v. Allavoodeen, [ 1900] 23 Mad., 583, 

- $92. 


Atshore, 


^ Ante, 26-7. 
9 Muhiddin 
All , 23r. 232. 

7 Act V of 1890, App. A (3). no. 
47: Mitra, Zim., 933. 

* Narayana v. Aandasami, [1898] 
22Mad.24 Chinna Arishna v. Dorai- 
swamy, [1901 112 M.L. J.R , 71. Dis- 
tinguish Natu v. Budhu, [1893] 18 
Bom.. 537; Aédul Majid wv Baia 
Nath. | 1902] 6 C.W.N , 514. 

*? Sheo Prasad v. Udai, [1830] 2 
All., 718. ; 


v. Majlis, [138384] 6 


v 
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founded merely upon contract, but also upon a 
title acknowledged and defined by a deed of 
compromise, which was only part of the evidence 
adduced by the plaintiff to prove his case. I 
have already dealt with suits to enforce awards.? 
It is only where an award directs the performance 
of anything that article 113 may be stretched 
to cover the award as the consummation of the 
antecedent agreement to refer.? 

Where the date for the performance is not 
fixed, time apparently will not begin to run tiil a 
demand has been made. Demand and ‘refusal 
give the cause of action.* But where certain 
property was mortgaged with a right of pre-emp- 
tion in favour of the mortgagee, and the mort- 
gagor assigned the equity of redemption to a 
third person, the cause of action for a suit by 
the mortgagee to enforce the right of pre-emp- 
tion was held by B. Ayyangar, J., to have arisen 
when the said right was infringed by the assign- 
ment of the equity... Where, again, a suit for 
specific performance of a contract for sale having 
failed, a second suit is brought for return of the 
deposit money, time has been held to begin to 
run from the date of the first suit.^ 

As to the form of the decree, you will find 
a number of helpful forms given in Chapter L, 
of Seton on Judgments and Orders. Ordinarily 
the court may content itself by declaring that 
the agreement in the pleadings mentioned ought 
to be specifically performed and carried into 
execution, and ordering and adjudging the same 


— — — — — — — — — 





' Mewa Kuwar v. Hulas Kuwar, — Distingcish Loge e v. Akku, 
» 219; 


1874) 13 BL, 313. P.C CK lore 7 Mad., HC. Star- 
etts v. Mahomed, [1376] 23 W.R, ling. Lim, 246. ; 
sar. | * Ramasami v. Chinnan, [1901] 


? Ante, 129-32 * 24 Mad., 44 
* Mitra, Zim., 934 S Chidambara v Srinivasa [1898] 


* Virasami y. Ramasami, supra. 8 M.L.J.R., 61. 


r 
- 


- 


Terminus a 
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Decree. 
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accordingly. Where a deed has to be executed, 
a further direction will have to be given to that 
effect, and the judge may settle the terms of 
(he deed, if necessary. In the case of a con- 
tract for sale, for instance, where the plaintiff is 
the vendor, the decree in England may run thus: 
"Let upon the plaintiff executing a proper con- 
veyance of the estate (described ) tothe defend- 
ant, at the expense of the defendant, according 
to the said agreement, or to whom he shall ap- 
point, such conveyance to be settled by the judge 
in case the parties differ, and delivering to the 
defendant upon oath all deeds and writings in 
his custody or in his power relating to the said 
estate, the defendant pay to the plaintiff the 
balance which shall be certified to remain due 
to the latter in respect of such purchase-money 
and interest and costs, after such deduction 
as aforesaid.”* In India the decree is general- 
-ly framed in such terms as to be definite and 
final and capable of execution. If there is any 
ambiguity in the decree, however, it may be 
solved by reference to the judgment and the 
pleadings, if necessary.” 

A decree for specific performance will have 
to be executed in the manner prescribed by sec- 
tion 260, Act XIV of 1882. That is, the judg- 
ment-debtor should be called upon to obey the 
decree, and if he does not avail himself of the 
opportunity, but wilfully fail to obey the decree, 
it may be enforced by his imprisonment or by the 
attachment of his property, or by both. The new 
Code, Act V of 1908, adds that where the judg- 
ment-debtor is a corporation, the decree may be 
enforced by the attachment of the property of 





D wdgments, ch. L.,s. ll, [1898] 21 Mad, 344, P.C. ; - Zach- 
rer Ec Be Narain vw. Sea Nath, [1896] 


ii. 
* Rau Lakshmi v. Inuganti, 18 All., 344, F.B. 


- 
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the corporation or, with the leave of the court, 
bv the detention in the civil prison. of the direct- 
ors or other provincial officers thereof, or by 
attachment and detention. And then follows an 
even more important provision: ** Where a decree 
for the specific performance of a contract or for 
an injunction has not been obeyed, the court 
mav, in lieu of or in addition to all or any of the 
processes aforesaid, direct that the act required 
to be done may be done so far as practicable 
by the decree-holder or some other person 
appointed by the court, at the cost of the judg- 
ment-debtor, and upon the act being done the 
expenses incurred may be ascertained in such 
manner as the court may direct and may be re- 
covered as if they were included in the decree "7? 
Formerly the decree-holder often failed to obtain 
specific relief, where the judgment-debtor was 
obdurate and did not mind spending some time 
in the civil prison or was prepared to allow some 
of his property to be attached and sold. It is 
to be hoped that the provision above-quoted will 
help a decree-holder in future to reap the fruits 
of his decree. 

Where in a suit for specific performance, the 
purchaser obtains a decree, in execution of which 
he obtains possession, the transfer is as complete 
as if made by a registered instrument? But in 
some cases it may be necessary to obtain execu- 
tion of a sale-deed by court.* 

It remains to add that the court-fee in suits 
for specific performance (a) of a contract of sale 
is to be calculated on the amount of the con- 


* Sch. I, Or. X XT, r- 32, (2). Ram Chunder, [1880 Cal. 
* Ibid, (5). Cf. English R. S.C, F.B. UE S — 
Or. & r. 30. * Cf. Pafireddi wv. Narasareddi, 


Lokessur e. Purgun.[1881 1892] 16 Mad,, 
7 CaL, 418, folg. —— — J [2893] re 


Court-fee, 
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sideration, (4) of a contract of mortgage, on the 
amount agreed to be secured, (c) of a contract 
of lease, on the aggregate amount of the fine or 
premium (if any ) and of the rent agreed to be 
paid during the first year of the term, and (4) of 
an award, on the amount or value of the property 
in dispute.' 





— — 


t Act VII of 1870, s. 7, (x). 








LECTURE IX. 


RECTIFICATION, RESCISSION, AND 
CANCELLATION. 


(a) Rectification of Instruments. 


Among the infirmities which attach to human 
transactions is their not infrequent failure to 
represent and give effect to the true intent of 
the parties. An illustration in point is a written 
instrument which purports to embody the con- 
tract of two parties, but which in reality does 
not do so. The parties in question may have 
come to an agreement which ts clear, valid and 
complete, equitable and conscientious,‘ but when 
they proceed to have this agreement set down 
in black and white, the expression actually em- 
ployed may be such as does not convey the pur- 
port it was intended to, with the result that the 
parties to the written contract find that in effect 
and scope it is very different from what they had 
really agreed to. The writing expresses more or 
less than the real contract or so varies it as al- 
together to violate their common intent and 
create rights and liabilities which they did not 
contemplate. This result may be due either to 
mistake, which is innocent, or to misrepresenta- 
tion, which is not innocent. The mistake may 
be of the parties themselves or it may be of the 
scrivener or attorney employed by them, and it 
may be a mistake either of fact or of law. Ee, 
a conveyance may specify other parcels 
than those actually sold or a larger extent of 
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land, or may even by accident comprise a clause 
which was not agreed upon" So ina settlement 
made with the intention of providing for sons and 
daughters, the word ‘‘daughters’’ may be omitted 
through oversight, or by inadvertence no men- 
tion of property may be made.» These are errors 
due to a mistake of fact. But the legal mean- 
ing and operation of the terms or language em- 
ployed in the writing may be misunderstood and 
misconceived, and in such a case too the writ- 
ing will fail to express the contract which the 
parties actually entered into.* Here the deed is 
in form as it was intended and understood to be 
when accepted, the mistake consisting in the 
erroneous supposition that in fact and legal effect 
it corresponded with the precedent oral agree- 
ment.: To take an illustration of a marriage- 
settlement again, the father of the intended 
bride may covenant with the intended  bride- 
groom to pay to him an annuity as a pro- 
vision for his wife and children by -her, but 
the written instrument executed to give effect 
to the covenant may express the annuity 
as payable to the bridegroom and his heirs, 
executors and assigns. Now suppose the son- 





t Pitcatrn w. Ogbóowrne, [1751] 290, 3 Keener, 137. Per Turner, 
2 Ves Sr., 375 ; Harris v, Peppe- L. J., “When, however, parties 
rel, [18671 5$ By. KS JEN. v. come to this court to be reliewed 
Fenner, (1866) 1 Eq., 361: Rož v. against the consequences of mis- 
Butterwick, [13816] 2 Pr., 190; takes in law, it is, I think, the duty 
Cowen v. 7Trueftt, [1899] 2 Ch., of the court to be satisfied tbat the 
309 ; Brown v. Lampton, 25 Vt., conduct of the parties has been de- 
258 ; Gillespie v. Moon, (1817) 2 termined by those mistakes, other- 
Johns. Ch. 585, 1 Scott, 473; wise great injustice may be done.” 
Sohnsom v. Bragge, [31901] 1 Ch, ——— ee [1854] 5 De G. 
28. : - a 

" Ze re Daniel's Trusts, (1876) ^ Stockbridge Tron Co. v. Hud- 
z Ch. Di, 573- son Iron Co., [1871] 107 Mass., ago, 

® Miles v. Fox, [1888] 37 Ch. D, 3 Keener, 64 ; Pricker v. Hennessey. 
153. [1872] 48 N. Y., 415, 3 Keener, 

* a Pomeroy, Eg. Jur., a 845. 70. 

Dinwiddie v. Self, (18931 145 Ill., 
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in-law subsequently dies insolvent ; as the settle- 
ment stands, his official assignee will be entitled 
to claim this annuity, and thus defeat the true 
intent and purpose of the promise of the father- 
in-law." So a release may be so broadly worded 
as to pass all the executant’s rights in property, 
contrary to the bargain and the expectation of 
the parties" Or on a sale of real estate the 
draftsman may decline to insert a clause reserv- 
ing growing grain and timber on the premises 
(as agreed upon by the parties), upon an idea 
that such a clause is unusual and improper in a 
fee-simple conveyance? There is a mistake 
here as to the legal effect of the writing adopted, 
the object of the parties was to produce a cer- 
tain legal result, but this the contract as framed 
is not calculated to produce.* Fraud may again 
be at the root of the mischief. There may, e.g., 
be a contract for sale of a house and one of 
three godowns, but the purchaser may fraudu- 
lently have a conveyance prepared that includes 
all the three godowns.* Or to take the case of 
a settlement once more, where the ultimate limita- 
tion in default of the specific objects of the 
settlement is in favour of the paternal next-of-kin, 
by the fraud of one of these, an antecedent 
power to appoint for others as the settlor may 
think fit may not be specified, with the result 
that the latter is disabled from providing, say, 
for his own mother. Now it is established, on 


IS RA ,s. 31r, ill (^); Rogers 562; Waterman, 500. 
v. Ingham, [1876] 3 Ch, D., 351, * S.R.^., s 26 (d). CL Canedy v. 
357. 3 Keener, 9; HallDare wv. Marcy, (13359] 13 Gray, 373. 3 Kee- 
£fall-Dare, [14886] 31 Ch D., 25r; ner, 37 ; Snell v. Atlantic Insurance 
Alicard v. Walker, [1896] 2 Ch., Co., [1878] 98 U.S, 85,3 Keener 


369. 381. $0, 85; Griswold v. Hasard, {1891} 
9 Cholmondeley v. Clinton, [ 3817] 141 U.S., 260, 3 Keener, 107. , 

2 Mer. 171; Dungey v. Angove, * S.R.A, s, 3r, ill. (a). 

(1794) 2 Ves., 304. * James v. Couchman, [1885] 29 


> Hendrickson vw. Ivins, Saxton, Ch. D., 212. 
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great and essential grounds of justice, that relief 
can be had against any deed or contract in 
writing, founded in mistake or fraud.’ 

We have already seen that if a plaintiff sues 
to enforce a contract in writing which is not iden- 
tical with the actual agreement between the parties, 
the defendant may show how it should be varied 
with the object of bringing it into conformity 
therewith, and then if the plaintiff insists on 
specific performance he has to submit to the 
variation so proved. Section 31, Specific 
Relief Act, recognises the right of this defendant 
in some cases to come into court as the plaintiff 
and actively seek the rectification or reformation 
of the faulty contract in writing? For the 
endeavour of a court of equity is to get at the 
true understanding of the parties and to give 
effect, so far as practicable, to their agreements 
as they really are, and net as they merely 
seem to be. It may therefore correct a 
contract orrather instrument in writing when 
it is satisfied that the same does not truly express 
the intention of either party. ‘‘ The reason," it 
was said in a leading American case, “ is ob- 
vious. The execution of agreements, fairly and 
legally entered into, is one of the peculiar 
branches of equity jurisdiction; and if the in- 
strument which is intended to execute the agree- 
ment be, from any cause, insufficient for that pur- 
pose, the agreement remains as much unexecuted 
as if one of the parties had refused altogether 
to comply with his engagement; anda court of 
equity will in the exercise of its acknowledged 
jurisdiction, afford relief in the one case as well 
as in the other, by compelling the delinquent 





t Per Kent, C., Gillespie v. Moon, s. 26. 
* Anarullak Shatkh v. Koglash 
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— 306-11, 432-6; S.R.A., Chunder Bose, [1881] 8 Cal., 118. 
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party fully to perform his agreement according to 
the terms of it and to the manifest intention of 
the parties. ""* But an instrument executed with 
all the deliberation and solemnity that a document 
in writing implies, cannot be lightly touched. 
Equity may compel parties to perform their 
agreements when fairly entered into, according to 
their terms, but it has no power to make agree- 
ments for the parties, and then compel them to 
execute the same.” ‘‘ Courts of equity do not 
rectify contracts," said James, V.C. ; “they may 
and do rectify instruments purporting to have 
been made in pursuance of the terms of con- 
tracts. '" It has accordingly been laid down with 
authority: ‘‘ The power which the court possesses 
of reforming written agreements where there has 
been an omission or insertion of stipulations 
contrary to the intention of the parties and under 
a mutual mistake, is one which has been frequent- 
ly and most usefully exercised. But it is also 
one which should be used with extreme care and 
caution. To substitute a new agreement for one 
which the parties have deliberately subscribed 
ought only to be permitted upon evidence of a 
different intention of the clearest and most satis- 
factory description. |t is clear that a person 
who seeks to rectify a deed upon the ground of 
mistake must be required to establish in the 
clearest and most satisfactory manner, that 
the alleged intention to which he desires it 
to be made  conformable continued concur- 
rently in the minds of all parties down to 
the time of its execution, and also must 
be able to show exactly and precisely the form 
to which the deed ought to be brought. For 








: Per Washington, J., Hunt v. * Ibid. 
-Rousmaniere’s Admrs., [18aS] zr * Mackenzie v. Coulson, (1869) 8 
Peters, 1, 3 Keener, 16. Eq., 368, 3 Keener, 271. - 
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there is a material difference between setting 
aside an instrument and rectifying it on the 
ground of a mistake. In the latter case you can 
only act upon the mutual and concurrent inten- 
tion of all parties for whom the court is virtually 
making a new written agreement. "" But note 
it is only a new written agreement.  Rescission 
is a more drastic remedy than rectification and 
will not be readily resorted to in the case 
of executed contracts. To afford relief in the 
milder form is“ not to make a new contract for 
the parties, but simply to refuse to set aside the 
contract which they have made for themselves, 
under a mistake, provided the party profiting by 
the mistake will do a more perfect : equity by 
correcting the same." 

A plaintiff, therefore, who seeks the assist- 
ance of a court for the rectification of a con- 
tract in writing must clearly prove,’ that (a) there 
was a prior complete agreement, which (5) accord- 
ing to the common intention was embodied in 
writing, but (c) by reason of fraud or mistake in 
framing the writing, this does not express or give 
effect to the agreement.‘ A negotiation not 
concluded is not enough, nor an honourable 
understanding which, as of imperfect obligation, 
the law does not enforce. And if the writing 
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G. & J., 250, 264-5. 
* Lawrence v. Slaigg, [1866] 8 
R.I., 256, 3 Keener, 233. 
S S.R.A, s. 31, The word ‘con- 
tract' here means the instrument 
urporting to embody the contract, 
etwrag v. Norwich Assurance Co., 
[1903] 5 Bom, LR. 853. &reada/- 
(ame v. Chandos, (1836) 2 M. & C. 


bh 

* Per Monks, J. :“ In every case, 
it must clearly and satisfactorily 
appear that the precise terms of the 
contract bad been orally agreed. 


* 


upon, and tbat the writing after- 
wards signed fails to be, as it was 
intended, an execution of such pre- 
vious agreement, but, on the con- 
trary, expresses a different contract.’ 
Citteens National Bank vw. Judy, 
Lë 146 Indiana, 322. 

^ Morocco Land Trading Co. v. 
ery, [1865] 13 W.R. (Eng), 310, 
11 L. T., 618, (the slip, as distin- 
guished, from the policy, is not a 
contract). Marshall v. Westrope, 
1896] 67 N. W. Rep. 257, 3 
Keener, 172-3. 

* Mackensie v. Coulson, supra, 
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purport to contain the contract, but omit 
some material part thereof, and there was 
no common intention to put the whole contract 
into writing, the document cannot be rectified." 
E.g., the parties may have deliberately agreed to 
leave out a certain clause. In Lord /rnham v. 
Child? there was a deed granting an annuity 
which the parties intended to be redeemable, but 
from which a clause containing the power of 
redemption was designedly omitted, as the parties 
at the time thought (erroneously, as they sub- 
sequently discovered,) that its insertion would 
make the contract usurious. Soa power of sub- 
sequent revocation may be intentionally left out 
of a voluntary deed, because of an erroneous 
belief of the grantor that, notwithstanding such 
omission, he will have the power? The omission 
in such cases is purposed, and, if the parties 
apply for rectification, they desire the court ( in 
Lord Eldon’s words ) ''not to do what they in- 
tended, for the insertion of that proviso was di- 
rectly contrary to their intention, but they desire 
to be put in the same situation as if they had 
been better informed, and consequently had a 
contrary intention. '* The parties again may have 
deliberately selected one species of security and 
rejected another. In the well-known case of 
Hunt | v. NRousmaniere' s. Administrators 5 Rous- 
maniere had taken a loan from the plaintiff upon 
an agreement to secure the amount on two ships. 
He offered to give a mortgage, but the plaintiff 





Ta Williams, V. & P. 701. v. Jones, d ood, 36 W.R. (Eng.) 
" iv t Bro. C.C., 92. $3: Vous. v. States, [1857] 25 
* Worrell . J. Ch, 875; Key v. Turner, 


v. Jacob, [1817] 3 

Mer.. 256, 270. Distinguish Martin [1883] 74 Alab., 513, 3 Keener, 92. 
v, N. Y. S. & W. R. Co., (1832) 36 * [1323] 1 Peters, 1, 3 Keener, 
N. J. Eq, 109, 3 Keener, 13. Cf. Marshal! vw. Westrope, 
* Townshend v. Stangroom, [1801] jen 98 Iowa, 324, 3 Keener, 166 ; 

6 Ves., 328, 333. Cf. Pitcairn v. reene v. Smith, 160 N. Y., 533. 
Ogbourne, 3 Ves Sr., 375 ; Wiliams 3 1 
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took the advice of counsel and preferred to take 
instead a power of attorney authorising him to 
execute a bill of sale of the vessels, and, in case 
of loss, to collect the amount for which the said 
vessels were insured. The security so chosen 
failing or proving inadequate, the court cannot 
direct a new security to be substituted therefor. 
And, finally, the parties may deliberately agree to 
renounce doubtful rights, because they are not 
clear as to the law applicable or certain about the 
facts." The form of the instrument in the above 
cases, by whatever considerations arrived at, is 
part of a real agreement and the result of an 
effective choice of courses, and if either party 
mislikes it afterwards and pleads, say, an error of 
law, since the parties have agreed upon the law, 
whether their view be right or wrong, there can 
be no relief’ For no court will be justified in 
making a new contract for the parties* The mis- 
takes of law then against which equity will not 
relieve, are those which pertain to the subject 
of the contract, and were inducements thereto, or 
considerations therefor. In such cases the 
ies intended to make the very contracts which 
they executed, but they were mistaken as to the 
results to be rea , and these results were in- 
ducements to the contracts, The mistakes do not 
pertain to the instruments, but to their effect upon 
the rights of the parties, possibly not contem- 
plated by the contracts or provided for therein.* 





i Siewert v. Stewart, [1839] 6 Whittemore v. Farrington, [1879] 
t; Sew v. N. Y. 452, 3 Keener, 212 
Äech A 76; — “After a contract 
t . Y, 374; been thus fully 
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lf a mistake is averred as the ground for the 
reformation of a written contract, the evidence 
must prove "a mistake common _to all the 
parties,"* ze, a common intention different from 
the expressed intention, and a common mistaken 
supposition that it is rightly expressed. There 
is no mistake as to what was agreed, the mistake 
is in the expression of the agreement in writing. 
If there were a mistake in the agreement itself, 
that would preclude a consensus ad tdem and no 
contract would be formed, and there would be 
nothing to rectify the instrument bz A mutual 
mistake therefore must be shown.* If the court 
were to act upon the mistake of one party to the 
agreement only,it would be imposing upon the 
other party the erroneous conception of this.* 
As Ames, C. J., explained, ‘‘ If the court were to 
reform the writing to make it accord with the 
intent of one party only to the agreement, who 
averred and proved that he signed it, as it was 
written, by mistake, when it exactly expressed 
the agreement as understood by the other party, 
the writing, when so altered, would be justas far 
from expressing the agreement of the parties as 
it was before; and the court would have engaged 
in the singular office, for a court of equity, of 
doing right to one party, at the expense of a 
precisely equal wrong to the other." 5 The mis- 


take may be either as to the contents or the effect. 





t Per Romilly, M. R., Bentley ve v. Rowland, (18 De G. M. 
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of the instrument, but it must be a misiake of 
both parties in regard to the same matter." 
Where mistake is proved as a fact the plaintiff's 
negligence cannot be pleaded as a bar to relief.’ 
‘The rule caveat emptor applies," said Sawyer, 
J., “to the making of the contract of purchase— 
the negotiations, the agreement, the inducements 
upon which the purchaser acts, the grounds on 
which the minds of the parties meet, but not to 
the formal, clerical process of giving the purchaser 
written evidence of the completed bargain.^ <A 
conveyance may therefore be rectified where it 
purports to pass property which the parties never 
intended to deal with; there is a common error 
in such case. Such was the case of Crowe’v. 
Zen, where it was proved that what one meant 
to sell the other did not mean to buy, and what 
one meant to buy the other did not mean to sell. 
But where the vendors did intend to sell all their 
remaining interest in some property, but by their 
own mistake they misdescribed the nature of that 
interest, it is a case of unilateral mistake, and there 
can be no relief.s The conveyance here is such 
as the parties intended it should be, and the 
grantee may in good conscience retain the pro- 
perty, though it turns out to be more valuable 
than it was supposed to be.^ 

In a case where the plaintiff had agreed to sell 
two houses according to a certain plan, but the 
conveyance prepared by the defendant's solicitor 
referred to a different plan and affected a larger 
property, Romilly, M.R., said that, as the court 
would not enforce specific performance of a con- 





' Page v. Higgins, [1889] 150 — 294. i 
Mass., 27, 5 L. RA. Vë s Ol]! v. Whittaker, [1847] a 

* 2 Pomeroy, Eg. J., s. 856. Ph., 338, 3 Keener, 227. > 
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58 N. H., 3, 3 Keener, 371. a+ I49. 

* [1884] 95 N. Y., 423, 3 Keener, 
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which one party had made under a mistake, 
interfere 


where rectification 


was claimed on the ground of unilateral mistake, 


if the parties could be 


placed in statu quo, and, 


following an older precedent of his own,' gave 


the defendant, who had 
averments, 
tract 
which 


traversed the plaintiff's 


an option of “ having the whole con- 
annulled or else of taking*it in the form 
the plaintiff intended.’’? 
also adopted in two later cases.” 


This course was 
But there can 


be no doubt that the learned Master of the Rolls 
laid down the law as to the effect of mistake too 
broadly,* and the cases must be regarded as ano- 


malous z Jhe court 


was. apparently unable to 


determine whether the plaintiff's allegation of mis- 


take 


was correct or the defendant's denial there- 


of, and attempted to give an equitable judgment 


on the hypothesis that both stories were true.* 


If 


the parties did not rightly understand each other, 
it was not possible without consent to make either 


take what 


the other had offered.’ 


Farwell, J., 


has recently examined these cases and pointed 


out that the 


defendant's conduct, though not 


actually stigmatised as fraud, was treated as equi- 


valent to it. 


His lordship holds that in the ab- 


sence of fraud, there is no jurisdiction to grant 


the relief of 


rectification upon the ground of 


unilateral mistake. Turner, L. J., however, sug- 


' Garrard v. Frankel, [1862] 30 
Beav., 445, 3 Keener, 26r. : 
* Harris v. Pepperell, [1867] 5 
e EK. 


Bloomer v. Spittle, [1872] 13 
E3.,427, 3 Keener, 3938 ( Romilly. 
M. R.); Paget v. Marshall, [1834] 
D. 255, 3 Keener, 295 ( Ba- 
con, V. C. ). Cf. also Srown v. 
Lamphear, 35 Wt, 252, and other 
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> 2 Dart, V. & P. ed 6, 839, ed. 7 
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Kerr, Fraud, 463 = 

* 2 Williams, F. & P., 716 ( where 
the cases are examined and ana- 
lysed with much ability ). 

* Cf. Clowes v. Higginson, [1813] 
1 V. & B., 524, 535 ; Pollock, Com. 


2 Williams, FV. 


American cases cited in Pollock C W.W. ), 6oo-r. 
Con. LW. W. ), 600 x. k * May v. Platt, [1920] I Ch, 616, 
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gested an exception in the case where the object 
of the rectification was to set aside a deed pro 
tanto as against the party alleging the mistake 
and where the particular part of the instrument 
affecting this party could be taken out. But this 
was an oórfer.' 

The expression 'mutual mistake' has been 
criticised, for the mistake averred is in the writ- 
ing, and where the defendant has intended it, the 
mistake is obviously on one side only.* But in 
such a case, the defendant's conduct may be 
deemed fraudulent,’ and where fraud can be 
established the plaintiff may claim rectification, 
mistake or no mistake.* Where the.instrument 
does not express the true intent of the parties, 
owing to mistake on one side coupled with fraud 
or inequitable conduct on the other, relief will be 
freely given; and no question will be raised as 
to how far the mistake may be attributed to the 
plaintiffs own negligence. lt is certainly not 
just that one who has perpetrated a fraud should 
be permitted to say to the party defrauded 
when he demands relief that he ought not to 
have believed or trusted him. Where the 
defendant is shown to have been aware not 
only that the instrument did not express the 
real agreement, but that the plaintiff was ignorant 
of the discrepancy between the instrument and 


Tn — —]— "]À —— — 


! Bentley v. Mackay, (1862] 4 Pomeroy, £g. 7, s. 1376. Ct. 
De G. F. & J., 279. Evans v. Liewellyn, [1787] 1r Cox., 
3 Rider v. Powell, 28 N. Y., 3105; 333. : 
Bigelow, 1 L. Q. R., 298, 1 Story, * Albany City Savings Inst. v. 
Eg , 150 n. P Burdick, [1881] 87 N. Y., 40, 3 
? 3 Williams, V. & P., 718. Keener, 378; West v. Sudda, 69 
*S.R.A., s.31; I Story, s. 154. Conn. 60 (failure to read is mot 
Welles v. Yates, [1871] 44 N. Y. negligence ). Otherwise wbere no 
525, 3 Keener, 272. fraud, E/dridge v. Dexter P. R. Co, 


5 Simmons Creek Co. v. Doran, [1895] 88 Maine, 191, 3 Keener, 


142 U.S, 417; Kilmer v. Smith, — 160. 
[1879] 77 NN. Y., 126, 3 Keener, _ 3 Per Earl, J., ADany City Sav- 
283 ; Citizen's Nat. Bank w. Judy, ings Inst. v. Burdick, supra. 
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the agreement, the case is clearly one for refor- 
mation. Cases have occurred where one of the 
parties has really acted as the other's agent and 
prepared the deed which, relying upon him, the 
other has executed. If it afterwards turns out 


that the latter has acted upon a wrong assump- . 


tion and the instrument was not properly framed, 
a court of equity may reform it.” -+ 

The burden of proof that the instrument does 
not agree with the intention is upon the plaintiff 
in a suit for rectification? and in order to dis- 
charge it he must adduce evidence that is clear, 
cogent and convincing. Equity will reform a 
contract only when, after reformation, it will 
express the understanding of both parties at the 
time.* In rectifying a written instrument, there- 
fore, the court may inquire what the instrument 
was intended to mean, and what its legal conse- 
quences were intended to be, and is not confined 
to the inquiry as to what the language of the 
instrument was intended to be. Inthe absence 
of existing writing which contains the original 
instructions or contract, parol evidence will be 
acted upon by the court.” This is an exception 
to the general rule that where a contract, grant 
or other disposition of property has been reduced 
to writing, evidence of intention dehors the docu- 
ment cannot be admitted for varying its terms in 


any way. And it is an exception that follows 





H Keister v. Myers, [133983] 11$ 
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Cn 


from the very nature of the case put forward by 
the plaintift... Where a court is asked to reform 
a document because it does not correctly express 
the intention of the parties, the expression be- 
comes immaterial and the issue to be determined 
is—what was the intention, the intention, Ze, as 
to the meaning and effect of the agreement the 
parties had entered into, and not as ta the words 
they had chosen to employ ? And the intention 
which the court has to ascertain is that which 
was in the mind of the parties at the time they 
entered into the contract, and not that which 
might have arisen later on by reason of subse- 
quent developments.’ ‘‘ You cannot prove," said 
Holmes, J., “a mere private convention between 
the two parties to give language a different mean- 
ing from its common one." But “as an artificial 
construction cannot be given to plain words 
by express agreement, the same rule is applied 
when there is a mutual mistake not apparent 
on the face of the instrument," and it ''mást 
be construed to mean what the words would 
mean if there were no mistake. '* 

The party alleging. the mistake must show 
exactly in what it consists, and the correction 
that should be made. The evidence must be 
such as to leave no reasonable doubt upon the 
mind of the court, as to either of these points. 
In England courts have from time to time for- 
mulated special rules of evidence to guide 
judicial discretion in cases of rectification. The 
proof must be ‘strongest possible," it has been 
said by one authority,* “ strong and irrefragable," 
by another) The ordinary rule of evidence in 


' 1 Stoy, Eg, s 164 ()). 009 Townshend v. Stangroom, [1801] 
® Goode * Riley, (1891) 153 6 Kä Sch 333 1 — Eldon m 
» , 2 * , rue V. nc 1", 17 
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civil actions that a fact must be '' proved by a 
preponderance of evidence, does not apply to 
such a case as this," says the Massachusetts 
Court. Oath against oath has been deemed 
insufficient, and where the defendant by his 
answer has traversed the case set up by the 
plaintiff, the latter has not been allowed to 
succeed upon parol evidence alone? So where 
a previous agreement in writing has been pro- 
duced, which is unambiguous, the court has 
refused to admit parol evidence to rectify the 
final instrument executed in accordance with such 
agreement.* But the legislature in India has 
avoided hard and fast rules, and rightly. It may 
be admitted that “ until beyond reasonable con- 
troversy the mistake is made to appear, the 
writing must remain the sole expositor of the 
intent and agreement of the parties."* The pre- 
sumption in favour of the written over the 
spoken agreement is almost resistless.* But it is 
also clear that when the mind of the court is 
entirely convinced upon any disputed question, 
it is its duty to act upon the conviction. The 


t Hudson Iron Co. v. Stockébridge sought to be rectified was executed. 


Iron Co, [1870] ro2 Mass., 45, 49. I Story, Es. s 160. 

3 Mortimer v. Shortall, [1842] 1 * Hinton ~. Insurance Co., 63 
Dr. & War., 363, 374: Atlorney- Alabama, 488. 
General v. Sitwell, [1835] 1 Y. SC, " Park Bros. & Co. v. Blodgett 


$559. 583. But see as to these dicfa & Clapp, [1894 Conn., 28, 3 
2 Williams, V. & P., 702 n. Where —— KS : 


mistake is admitted, see Pollock, * Waterman, 515: “The court 
Con. ( W. WA 638. wil look at the surrounding cir- 

* Davzs v Fitton, [1842] 2 Dr. & cumstances existing when the con- 
War., 225. 232 ; Pollock, Cor., ( W. tract was entered into, the situation 


W.), 637. |f the previous agree- ot the parties, and the subject- 
ment is ambiguous, parol evidence matter of the contract and ali the 
isadmissible to explain it, Murray rovisions and expressions of the 
v. Parker, supra. But in the instrument. The court will also 
absence of any express reference, call in aid the acts done under 
there does not seem to be any contract and deed, and contempora- 
presumption that tbe previous neous writings made between the 
agreement in writing represented — at or near the time when 
the intention of the parties even at the deed was executed relating to 
the time when the instrument the same subject-matter.” ` 
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true rule seems to be that equity will not reform 
an instrument on the ground of mistake unless 
the evidence is clear and convincing.' The 
remedy may not be granted upon a probability 
or even a mere preponderance of the evidence,” 
the court should act with care and caution, but 
if it is reasonably satisfied of the error, there is 
no reason why it should not act even upon parol 
evidence, though there is nothing in writing to 
which the parol evidence may attach.* And a 
court may rectify a written contract not only 
when the fact of the mistake is express/y esta- 
blished, but also when it is fairly 77»2?7ted from the 
. nature of the transaction Thus where a joint 
loan of money is advanced to two or more obli- 
gors, but by the instrument which is drawn up 
they are made jointly liable, and not jointly and 
severally, the nature of the transaction and the 
circumstances of the case, may raise a presump- 
tion that the parties intended the bond to be joint 
and several, but failed to do so by mistake or 
want of skill, and the court may give effect to 
the presumption by reforming the instrument, 
if satisfied about the mistake and the intention.® 


Marriage Reetification is frequently applied for in 
settlements. England in connection with marriage and other 

. family settlements, and in many of these cases 
e articles previously prepared are available for 


comparison and reference. Where the settlement 
pu to be in pursuance of the articles, but is 
ound to differ, the court may presume mistake and 
reform the latter document, and will apparently 





"Oo C SERA. 31. Wal v. Meeilk, 89 ` * Alexander v. Crosbie, [1835] 
Minn, 232, 240; Southerd v. Li. & G. 145, 150, 46 R. R., 1853 
Gurley, [1892] 134 RX. 148, 3 Gillespie v. Moon, [1817]2 Johns. 


er, 460. Ch., 585. 
Pa Pomeroy, Eg. J. s. 859; * 1 Story, Ro, e 162. 
Eke E z "LAS 1 E ] ZS Bishop v. Church, (1750] 2 Ves, 
acr? * Murray v. Parker, supra. — St. 100, 371. : 
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make no distinction between an  antenuptial 
and a post-nuptial settlement. But if the 
settlement does not refer to the previous articles, 
the court will not act upon any presumption but 
will require proof as to whether the settlement 
was or was not meant to follow the articles. In 
rectifying a settlement the intent of the articles, 
and not its actual words, will have to be primarily 
considered, and the court will act with extreme 
caution, because it is impossible to recall the 
marriage, or to remit the parties to the same 
position in which they were before the marriage.’ 

A court of equity would be of little value, 
it has been said, if it could suppress only positive 
frauds, and leave mutual mistakes, innocently 
made, to work intolerable mischiefs, contrary to 
the intention of parties. Reformation in such 
a case can injure neither party, it will, on the 
contrary, advance their real purpose; while a 
refusal to reform may work a surprise or fraud upon 
both.5 A court of equity therefore makes no differ- 
ence between documents upon the ground of their 
being either executory or executed ; when a case of 
reformation is clearly established, a memorandum 
or articles will be as readily rectified as a duly 
executed and registered conveyance. The con- 
summation of the transaction in ignorance of the 
mistake, without laches on the part of the party 
inpred, gives to the other party no immunity 
from making recompense, nor does it deprive the 
court of the power to remedy the  injustice.? 





— Yn — 


' Bold v. Hutchinson, [1855] 5 1807] 13 Ves. 546; Waite v. White, 
IS Eq., 247; Cowen v. True- 
* Cogan v. Duffield, (1876] 2 Ch. fitt, [1899] 2 Ch., 309; Re Ethel ër 


De G. M. & G., 558, 567-8. 


244 Mitchells & Butler's contract, [1901 
* Per Lo L J., Tucker v. Ben- 1 Ch., 945; Oley v. Fisher, [1886 
nett, [1887] 38 Ch. D., r. 34 Ch.D., 367. 369. 

* 1 Story, Eq., s. 155. ’ Per Andrews, C. J., Paine v. 


* Ante, 32. Uptom, [1882] 87 N. Y. 327, 3 
* Beaumont v. Bramley, [1822] Keener, 392. e 
T. & R, 41, 52; Fife v. ton, e 
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And the rehef has sometimes been given in a 


comprehensive form. Where the same mutual 
mistake has been repeated in each of a chain of 
conveyances, equity may work back through all 


and hold the last vendee entitled to a reformation 
against the original grantor.: And where a 
mutual mistake in the description of the mort- 
— property was copied from the mortgage- 


eed into the foreclosure decree and thence into 


the sheriff's deed to the foreclosure purchaser, 


American courts have gone back to the onginal 
transaction and reformed the mortgage and 
decree as well as the deed, so as to make 
them conform to the intention of the parties con- 
cerned." 

But the court has a discretion to exercise, 
and it may refuse te rectify a contract in writing, 
where rectification will not alter its effect, nor render 
it operative Equity does not interpose to 
correct mistakes by which the rights or interests 
of the parties are not affected* So it may 
hold its hand where it considers the agreement 
inequitable or unconscientious: He who comes 
into equity must come with clean hands. And 


where a plaintiff has lost a remedy by his own 
laches, the court will not by rectification grant 





* Blecdiers v. Randolph, 33 Ark. refuse it where it is embodied in 
tro ; Talis v. Smith, 108 Alabama, two, is inconsistent with equitable 


inciple, for equity regards the 
Buses e. Mera, 130 Calif, Les rather than the formofa 


$96; 2 Pomeroy, Eq.R , 1143. But transaction 
set 


V Harris, 131 Ala- — ?Gardmer v. Knight, 124 Ala- 


—— In Waldron v. Letsew, bama, 273 ( effect same) ; McCrary 
tS 


purchaser was v. Williams, 127 ibid, 251 (mort- 
Lb à i gage remains inoperative even after 


,. . Hick- reformation ). 
San eh NE CC MANN 


= 
S.R.A,, s. 3a. ` n what autho- 


e. Fūts, (1842) 2 Dr. & W. e —— Lag 
— * C tend t know hot," Pollock, F.M. 
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crept into one document, and Mf, 123. — 
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a remedy which will be exactly equivalent." So 
if an agreement has been adjudicated upon and 
performed under the direction of a competent 
court, it cannot be subsequently rectified.» An 
agreement is rectified for some legitimate purpose, 
and if nothing remains to be done under it, there 
is no ground for rectification. Nor will equity 
interfere in favour of a volunteer who has given 
neither valuable nor meritorious consideration for 
a conveyance which is left imperfect.* On the 
other hand, as a person has perfect liberty to 
dispose of his property gratuitously if he likes, 
where he has done so irrevocably, he can not 
expect any court to help him except upon strictly 
legal and equitable grounds.* And in any case an 
action for rectification will fail if neither fraud 
nor mutual mistake can be clearly proved.* 
Where a mistake is relied upon, to warrant relief 
in equity it must be shown to be material. The 
matter of fact to which it relates must be such 
that it animated and controlled the conduct of 
the party. It must go to the essence of the 
object in view, and not be merely incidental. The 
court must be satisfied that but for the mistake 
the plaintiff would not have assumed the obliga- 
tion from which he seeks to be relieved.? 








The relief of rectification may be granted 
! Daggett v. Ayer, supra ; 2 Pom- ancetoa volunteer," unless its aid 
eroy, Eg. R., s. 678 is invoked in favour ofa voluntary 


, s. 678. 

* Caird v. Moss, | 1886]. 33 Ch. trust completely executed, 7hompson 
D, 22. v Whitemore, [1860] 1 J. & H., 268. 

* Kelleher, 195. * Phillips v. Mullings. (1871 

* Phillipson v. Kerry, [1863] 32 Ch.,244; Zurner v. Collings, [ 1 nj 
Beav., 628; Brown v. ennedy, 7 Ch., 329, 342; Hall v. Hail, 
[1863] 33 Beav., 147; Lister v. [1873] 8 Ch. 430; Bonhote v. 
Hodgson, |1867] 4 Eq., 30, 34. “If Zenderson,(1895] 1 Qh., 742, affd. 
there is a mistake ora defect, it is 2 Ch, 202. 


a mere failure in a bounty, which, “Amanat — Bii v. Lachman 
asthe grantor was not bound to Persad, [1886] 14 Cal., 308, P. C. 
make, he is not bound to correct," 7 Grymes v. Sanders, [1876] 93 


Adair v. McDonald, 42 Ga., 506. U.S., 55, 3 Keener, 178. Kerr, Fraud, 
" Equity never gives active assist- — 441. ` 
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where the question is mooted as between the 
original parties to the agreement or their repre- 
sentatives in interest,'e »., heirs, devisees, legatees, 
assignees, voluntary grantees, or judgment- 
creditors, or purchasers from them with notice 
of the facts? And in the case of a settlement it 
has been said that the plaintiff, who seeks recti- 
fication, need not be or represent one of the 
original parties to it, or be even within its con- 
sideration. But no reformation can be had as 
against innocent third parties who are not in 
privity with the parties who originally contracted. 
And as the right to claim rectification is only an 
equity, it can be given effect to only without 
prejudice to rights acquired by third persons in 
good faith and for value? Such rights, acquired 
on the faith of the instrument as it stood, deserve 
at least equany to be protected by a court of 
equity and the instrument cannot be reformed 
after a dona fide acquisition of the subject-matter 
for value. | 

A contract in writing may be first rectified 
and then, if the plaintiff has so prayed in his 
plaint and the court thinks fit, the rectified con- 
tract may be specifically enforced.? Ze, where a 
client has contracted with his solicitor to pay him 
a fixed sum in lieu of costs, but the written con- 
tract contains mistakes as to the name and rights 
of the client, which, if construed strictly, will ex- 


*S.R.A., s. 31. For form of decree 
see White v. While, [1872] 15 Eq., 
247 ; Steck v. Visning, (1853] 25 


* Blackie v. Clark, [1852] 15 
Beav, 595 ; Garrard v. Frankel, 





[1862] 20 Beav., 445 ; Fane v. Fane, 

v4 235. [1875] 20 Eq., 698 ; 2 Pomeroy, 

* 2 Pomeroy, Za, s. 721 Eg. J.. s. 776 ; 1 Story, Eg., 151 n. 

Dr Story, E. s. 165... *S.RA.,s. 34. In the converse 

* Thompson v. Whitemore, [1862] case, however, of suit for recovery of 

1 J. & H., 268, 273. pu sold without prior demand 

* Adams v. Baker, 24 Nev., 162, for rectification of sale-deed, relief 

77 Am. St. R., has been refused, Sajjad v. Saker, 
.* 23 Williams, V. EP, 719. [1997] 11 O. C, 93; Sed guare, 

* S.R.A,, s. 31. e 
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clude the attorney from all rights under it, the 
latter may in the same suit have it rectified and, 
if the court thinks fit, obtain an order for pay- 
ment of the sum, as if at the time of its execution 
it had expressed the intention of the parties.’ 
When equity once acquires jurisdiction it is re- 
tained, as we have seen, for full relief,* so there is 
no reason why any additional relief that may be 
proper, e.g., specific performance or damages, 
should not be awarded in the same suit? A 
contrary practice used to obtain in England for- 
merly,* and even after the Judicature Act the 
practice does not seem to have become settled 
in favour of a more liberal and less technical 
rule.* But upon principle it seems clear that “if 
the court has a competent jurisdiction to correct 
such mistakes, the agreement when corrected, 
and made to speak the real sense of the parties, 
ought to be enforced, as well as any other agree- 
ment perfect in the first instance. It ought to 
have the same efficacy, and be entitled to the 
same protection, when made accurate under the 
decree of the court, as when made accurate by 
the act of the parties."^ Ina recent case where 
by the mistake of an insurance agent a policy of 
insurance was issued regarding certain property 





— — — — — — ——— —— — — 


See also 2 Williams, E. .4- P. 703-7. 

* Cf. Olley v. Fisher, [1886] 34 
Ch. D , 367, with Afa v. latt, 
[1900] 1 Ch., 616 ; 2Dart. F-SP 


' S.R.A., s. 34, ill. ; Stedman v. 
Collett, (1854] 17 Beav., 608. 
* Tayloe v. Merchants Fire Ins. 
Co, [1850] 9 Howard, 390, 1 Ames, 


60 Ante, 522. 
* 1 Pomeroy, £2. F., s. 238. In 
America foreclosure of mortgage 
( Christensen v Hollingsworth, 96 
Am. St. R., 256 ), recovery on in- 
surance policy ( Zaylor v. Gens 
Falls Ins. Co., 44 Fla., 273), and re- 
moval of cloud on title ( Sieler v. 
Dreher, 129 Alabama, 384 ), have 
also been decreed in suits for re- 
gl ec 
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2B A. P- 351-4, 
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144, 2 Scott, 616. 1 S 
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Fn 


which was erroneously described as located in a 
certain building, and the property was destroyed 
subsequently in the building to which the contract 
was intended to attach, the Texas Supreme Court 
permitted the assured to sueon the contract without 
previously securing a reformation of the policy.' 

A suit for the rectification of an instrument 
has not been specially provided for in the first 
schedule of the Indian Limitation Act, and it has 
accordingly been suggested that the residuary 
article 120 applies. But as the plaintiff seeks 
relief on the ground either of mistake or fraud, 
articles 96 and 95 seem to be in point, and the 
Punjab Chief Court has taken this view? Where 
a question of Zac/res is raised time can not clearly 
run from the date on which the mistake was com- 
mitted, but the ¢ferminus a quo must be the 
time when the attention of the person claiming 
relief was first called to the error.* 


(B) Resctsston of Contracts. 


The rescission of a contract may be said to 
be a remedy converse to that of specific perform- 
ance. In such a case the plaintiffs prayer is 
that the contract may not be enforced. And this 
may be so either because the plaintiff has reserved 
to himself by agreement a right, in certain con- 
üngencies, to withdraw from the contract, or 
because the contract has been concluded under 
such circumstances or is otherwise such as by 
law not to be binding upen the plaintiff 
unless he chooses to affirm it. Take the case 
of a contract for sale of immoveable property 


t UEina Ins. Co. v. 8. annon, —— v. Arura, [1901] P.R. S 
L 2L R.A,, N. S, 548. no. 62, 
Jy en General v. Punjatas, * Beale v, Kyte, [1907] 76L. J 


[894] 18 Bom., 551, 562 ; Mitra, Ch., 294. 
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induced by the vendors fraud. Here, upon 
discovery of the fraud, the purchaser has an 
election: he may eitheraffirm or repudiate the 
contract. If he chooses to affirm, he may insist 
upon being put, so far as practicable, in the same 
position as if the representation had been true.’ 
If he chooses to repudiate, he may within a rea- 
sonable time claim to be restored, so far as may 
be, with due regard to the altered circumstances 
and the rights of dona fide purchasers for value, 
if any, to his former position,? and if has received 
any benefit thereunder he must, so far as may be, 
restore the same to the person from whom it was 
received. If the defrauded party chooses to sue, 
three remedies seem open to him. He may rescind 
the contract absolutely and sue to recover the 
consideration parted with upon the fraudulent con- 
tract, or he may bring an action to rescind the 
contract and in that action have full relief, or be 
may retain what he has received and bring an 
action to recover the damages sustained.* The 
first action presupposes a rescission by act of 
parties, which, as the Contract Act will show, may 
take place under a variety of circumstances. The 
contract may contain an option to rescind,‘ it may 
be voidable,? it may have been broken? or a breach 
threatened,? or it may have been novated.? The 
last action proceeds upon an affirmance of the 
contract. Section 35, Specific Relief Act, pro- 
vides for the second class of action, which is 
essentially equitable. 





Subóa Ram wv. Devu etti, [1894] 
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An examination of this section shows that the 
relief of rescission may be asked for in respect 
of contracts, whether in writing or not, wherever 
the Transfer of Property Act is in forcé,* and in 
respect of written contracts only in other places, 
and it may be asked for in four classes of cases, 
I will now consider these serzatim. 

(i) The contract may be terminable at the 
instance of the plaintiff, s.e., itemay reserve a right 
to rescind in his favour? The parties may stipu- 
late for a condition subsequent which will put an 
end to the contract. The “excepted risks” of a 
charter-party? may be referred to as an illustration 
in point. Or the vendor of immoveable property 
may agree that if he fails to show a good title 
within a specified period, the bargain will be off,‘ 
and so the purchaser may agree that if he makes 
default in the payment of purchase-money by a 
certain date, the vendor may deem himself re- 
lieved of his obligations. An option of rescission 
must be construed with reference to the lan- 
guage employed. If the vendor has no title at 
all, he cannot take shelter under a condition which 
entitles him to rescind in the event of the pur- 
chaser making an objection or requisition in res- 
pect of the title which the former is unwilling to 
comply with.: The condition applies only to an 
honest case" No party can capriciously and ar- 
bitrarily refuse to perform his promise,’ and, unless 





. of 1332, ss f, ? and - r Ch, 9t1,[1902] 1 Ch., 835. 
sch. MOT e s Ad iam ee [1878] 8 
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3 Geipel v. Smith, [1872] 7 Q.B., ance). 
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there is an express reservation in favour of 
unwillingness, the court will require to be satis- 
fied by the partv seeking to exercise a contrac- 
tual right to rescind, that he has done all that 
was incumbent upon him and the act stipulated 
can not be done. The condition must be acted 
upon dona fide and the occasion for taking such 
action must be within the stipulation,; and if the 
right is once waived it cannot be reasserted." 
An adverse judicial decision may also put an end 
to the right.* 
(ii) The contract may be voidable by the plain- a 
tiff. This voidability may attach to a contract 
ab initio or it may arise by reason of the subse- 
quent conduct of one of the parties. Sections 19 
and 194, Indian Contract Act, show that when 
consent to an agreement is caused by coercion, 
undue influence, fraud or misrepresentation, the " 
agreement is a contract voidable at the option of 
the party whose consent was so caused. I have 
discussed these circumstances in some detail be- 
fore, and, as they are matters which belong to 
the general law of contracts, a lengthened con- 
sideration of them here is not strictly called for. 
I will therefore content myself with giving some 
illustrations. The general feature of all the cases 
is that some representation has been made which 
has been acted upon. This representation may  Misepresent- 
have been innocent or not, but if the consent which 7°? 
—————Á—————————————— n ee 


— 

! Page v. Adams, [1341] 4 Beav., * Re Arbil & Cllsss Contract, bet: $ 

269; Greaves v. Wilson, [1858] zs [1891] 1 Ch., 6or. 
v., 290. ^ The representation may be 

* Re Jackson d: Oakshott. [1880] made a continuing one by agree- i 

14 Ch. D, zer: Re Weston & ment, and if it has ceased to be E 

Thomas, (1907] 76 L. J. Ch., 179. ‘true at the time when a transaction . 

Hunter v. Daniel, [1845] 4 Hare, is entered into on its basis, the con- _ 

420 (money payahle by instal- tract may be rescinded, Aas Shoe 

ments ) ; Smith v. Wallace, (1895] 1 Co. v. Bechard, [1906] rot R. A., 
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has been thereby induced is not full and free," it 
does not bind. What therefore the plaintiff in an 
action for the rescission of a contract must esta- 
blish is that (7) the defendant has made a repre- 
sentation in regard to a material fact, (5) which 
representation is false and (c) was not actually 
believed by the defendant on reasonable grounds* 
to be true, and (7) which was made with intent 
that it should be acted upon, and that (ei it 
was acted upon by the plaintiff to his damage, 
and ( /£) in so acting upon it he was ignorant 
of its falsity and reasonably believed it to be 
true; Where, e. g., the nature of the property 
contracted to be sold is not correctly stated,* or 
the burdens to which it is subject are concealed, 
the purchaser may have the contract annulled. 
A may agree to sell a field to Z, over which 
there is a right of way. A has a direct per- 
sonal knowledge of this, but he conceals it from 
B. B may by suit be relieved from the contract? 
So where an intended lessee is represented to be 
“a desirable tenant," when he is to the vendor's 
knowledge in arrears with his rent, the purchaser 
of the premises is entitled to rescission.? In 





8r C. a = XL tingham Paten? Brick Co. v. Butler, 
* Derry v. Peed, [1539] 14 ^. C.. ee r5 O.B.D. 26r, affg. 16 O.B. 
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strictly — binding on the revg. ZX. SC. Ch.. $42. Cf. Ask- 
Indian courts, Pollock, F. M. M., urner v Sewell, (1891) 3 Ch, 405, 
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D.. 46 (copyhold sold as freehold ); 25 Ch. D., 357 ; Dunn v. Fivod, ibid, 
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the ruling case of Flight v. Booth" certain lease- 
hold premises were sold with a representation 
( found to have been made innocently ) that under 
the original lease “no offensive trade was to be 
carried on, and that the premises could not be 
let to a coffee-house keeper or working hatter.” 
Dut when the original lease was produced it was 
found to prohibit thé business of brewer, baker, 
sugar-baker, vinter, victualler, butcher, tripe- 
seller, poulterer, fish-monger, cheese-seller, fruiter- 
er, herb-seller, coffee-house keeper, working 
hatter, and many others, and also the sale of 
coals, potatoes, or any provisions. Tindal, C. J., 
held that there was such a miaterial discrepancy 
between the particulars and the lease, as to 
entitle a purchaser to rescind his contract, and 
he was not bound to resort to a clause of com- 
pensation contained in the lease.* So where in 
a sale of immoveable property a misrepresent- 
ation is made by the vendor's solicitors that a 
certain. deed contains no unusually restrictive 
covenant, whereas there is such a covenant 
which entitles the tenant in occupation at any 
time (and not, as is usual, within a limited time ) 
to build an additional house as security for the 
ground-rent, the purchaser's claim for rescission 
of the contract will be sustained? But an inno- 
cent misrepresentation, thought Blackburn, J., 
will not justify rescission unless such a com- 
plete difference im substance between what 
was supposed to be and what was taken, 


can be shown as to amount to a failure of 


* 





+ [1834] 1 Bing. N.C., 370, 6 R. (1889) 42 Ch. D., 150. | 
C. 747- x 


there is a clause for com- sentation was made by defendant's 


pensation, Re Fawcett & Holmes, agent. 
m * TN , ` 
: — — — 

cx OS NÉS ees £X - 


E. cian "topi LR CREE * c am ses 
H e - 105 e 3 Ka ip = =" = A 


Fight v, 
Booth. 


^. 


ndrew v Aifzem,[1882]22 Ch, ` 
* Misrepresentation may entitlea D. |/218. In —— iin — — 
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consideration. But where a material represen- = 
tation false in fact was proved, the rule in equity, * 
which since the Judicature Act is the rule in all 
English courts, did not require further proof 
that the party who made it knew at the time that 

it was false? To set asidea conveyance on the 
ground of inadequacy of consideration, there 
must be an inequality so strong, gross and mani- 
fest, that, thought Lord Tharlow, it must be im- 
possible to state it to a man of common sense - 
without producing an exclamation at the inequa- 
lity of ur Fraud, where it exists, would operate 

on the whole contract and justi y an avoidance 

rn dolo, even where -the contract is executed. 
But it must be remembered that the ignorance 

of the vendor is not of itself fraud on the part of 
the purchaser, and if the latter is enabled to make 

an advantageous bargain by reason of such igno- 
rance, the contract will not be ordinarily set 
aside “A purchaser is not bound by our laws," 
said Black, J., “to make the man he buys from 

as wise as himself." We have already consi- - 
dered the cases where there is a. duty to speak.* 
But even where there is no such duty in law, 
circumstances may exist which make the pur- 
chaser's silence immoral and unjust, and in such 
cases a court of equity will refuse specific en- 





— — — — M — —— —— — — — — 


* Keanedy v. Panama ete, Mail McLeay, [1818] 2 Sw.. 257. i 
Coa | 1367) 2 Q. B.. 580. 557. * Ante, 287-5 ; Wiliams v. Spurr, 24 

= jamin, Neale, 441. Mich , 335 (iron ores not disclosed }, 

® Redgrave ¥. Hurd, (1881) 20 The limitations of this rule are + 
Ch. D. t, 12-3 (Jessel, M.R. ). pointed out by Lord Eldon in — 


Moncrieff, Fraud, 310, sqq. Turner v. Harvey, Eu t] Jac, 169, =. 
* v. Heaton, [1778] 1 178 Bigelow, Fraud, 592. * 
Br. Ch, 1, 3 Keener, ; Sum- ' Harris v. Tyson, [18535] 24 Fa. 


mers v. Griffiths, (1866) Beav., St. 347. 3 Keener, 563. Cf. Smith DD: 
$m Us ` Butler v. Beatty, 2 lred. Eq., 456, 40 — 


* $ * > 
Haske, (1816) 4 Desaus., 650, 2 gk sani 








Dec, 433 (existence of gold mine ` 
— Ze not disclosed $6; Bigd — 
sv. bam, [1858 .* Ante, 277-86; Bigelow 
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bargain." ‘‘ Ifa person 


me and offers to sell to me a property 


five times the value he 
ignorant of his rights and 


in the belief that he cannot make out a title, while 


I know that he can, 


ledge from him, is not 


and I 


conceal that know- 
that a suppressto veri,” 


asks Lord Romilly, “which is one of the elements 


which constitute a 
duty to disclose and 
. concealed, the court will 
the agreement. 


fraud ?''? 
material 


And even 
faults," where active steps have been 


Where there is a 
facts have been 
go further and rescind 
in a sale “with all 
taken to 


conceal defects in the object sold, e.g., a vessel 
has been moved off her ways, where she lay dry, 
into the water in order to conceal her worm-eaten 
bottom and broken keel, the contract is liable to 


be set aside.* 
perty not present, 
which the seller knows 
seen, but which he buys 


of the seller, relying on its truth, then 


Wherever a sale is made of pro- 
but at a remote distance, 
the purchaser has never 


upon the representation 


the repre- 


sentation has been said, in effect, to amount to a 
warranty ; at least the seller is bound to make 


good the 


Ante, 288, 370. Cf Barwick v. 
English Joint Stock Bank, | 1867] 2 
Ex.,259. In Bowman v. Sates, A Am. 
Dec., 677 .the Kentucky Court set 
aside a sale, where the purchaser 
having discovered a valuable salt 
spring on a tract, bought it from 
the owner at an ordinary price, con- 
cealing his discovery. “One cannot 
p admiring the stern moralit 
of this decision," says Pomeroy, 
"evenifit be not sustained by the 
current of authority,” 2 Eg Y, 
16:15. But tbe purchaser's con- 
duct ap sto have been fraudu- 
lent, 6 C. 75 E M SN 
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of place to add here that in an action to rescind 
upon the ground of fraud, the fraud is the essen- 
tial thing, and while it must be coupled with loss, 
injury, damage, the precise amount of such 
damage is of secondary importance.' It should 
also be noted that a person who is not a party 
in the fraud may vet. be answerable if he is a 
partner with the person who actually ‘committed 
the fraud.* 

Undue influence has sometimes been treated 


as a species of fraud. In any case, whether 


exercised by a respectable professional man" or 
the ‘professor of a foolish superstition,’ the pre- 
sence of such influence will vitiate a contract.’ 
Where the plaintiff was interested under a will 
but, being a weak and improvident person, was 
induced by his uncle, a trustee under the will, to 


execute a voluntary settlement, this was set aside 


by the court upon it appearing that the plaintiff 
neither understood fully what he was doing, nor 
appreciated the effect of the settlement and his 
position with regard to the property. It has 


_ been generally laid down that if a trustee, acting 


for others, sells an estate, and becomes himself 
interested in the purchase, the ces/uz gue trust is 
entitled to have the sale set aside and the pro- 
perty re-exposed for sale.’ 


— 


— — 





i Wainscott wv. Occidental Lean ` dead A 
Asse, [1893] 98 Calif, 253, 2 Scott, 3 ` Becker v. Schwerottle, — 141 


- 229. Calif, 386 ( confidential relation ) ; 


s Reynolds v. Waller's Heir, Rees v. De Barnardy, [1896] 2 
[1793; 1 Wash Va, 745, 2 Scott, Ch., 437. 

a E v. Thomson, [1883] 23 

U. r. D., 278. 

KAS > — v. Fanning, (1816) 2 


L | 
v rWh. & T. cler- John, Ch., 252; Cos v. Treco- 
d: oa codbury v. bw e KH thick, (1804) 9 Ves., 234, 244-5. Dis — 
cp tin An 1 


gyman ) ; Wi 

i em m ysician ) ; v.  tnguish ight v.  Maorióanks ` ` 

Seat, 50 m. R., 632 (at lr E. : — 
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Duress or coercion also renders a contract Coercion. 
voidable. A man was arrested by due process 
of law, but a wrong use was made of this arrest ~ 
by obliging him to execute a conveyance which 
was never under consideration before. The 
Chancellor granted relief.’ Where there is a 
threat of imprisonment, the imprisonment may 
be lawful as against the authorities and the public, 
but it will be unlawful as against the threatener 
if he attempts to use for his private benefit. pro- 
cesses provided for the protection of the public 
and the punishment of crime.’ 

Subsequent conduct of one of the parties to pede mae 
the contract may also in some cases make the "7" 
contract voidable at the instance of the other. 

Æg., the promisor may refuse to perform or 
disable himself from performing his promise in 
its entirety,’ or he may fail to perform it at or : 
before the specified time in cases where the 
parties intended time to be of the essence of tbe 
contract. lfthe promisee does not acquiesce, 
he may put an end to the contract. The non- 
performance must generally be of the substance 
of the promise taken as a whole, and the refusal 
relied upon must be total and absolute, amount- 
ing to a renunciation of the contract? A con- 
tract broken is not a contract rescinded, and 
` unless one of the parties to the contract clearly 
intimates his intention not to perform his con- — 
tract, or his inability to perform it, the other 0 oe, 

















* Nicholls v. Nicholls, [1737] 1 [1995] 3 C_LJ., 249, folg. Freeth ` 
Atk., 409. r v. SC [13874] 9 C.P., 208, Finch 
* Morse v. Woodworth, [1391]155 714 ; Mersey Steel etc. y- 
Mass., 233, 3 Keener, 793 Galasha ior, Benzon 4 Co. 
v. Sherman, A The Wis. 263 434. See also Wit 
s. 
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party is not at liberty to rescind the contract 
So again where a contract contains reciprocal 
promises, and one party to the contract prevents 
the other from performing his promise, the con- 
tract becomes voidable at the option of the party 
so prevented," and the same result follows where 
the promisee neglects or refuses to afford the 
promisor reasonable facilities for the performance 
of his promise.* Ze, where a master workman 
has undertaken to teach his trade to an appren- 
tice, the former cannot be liable for not teaching 
the latter, if the latter will not be taught.* And 
where in a written contract it appears that both 
parties have agreed that something shall be done 
which cannot effectually be done unless both 
concur in doing it, the construction of the con- 
tract is that each agrees to do all that is neces- 
sary to be done on his part for the carrying out of 
that thing, though there may be no express 
words to that effects In the event of default 
bv either, the other may treat the contract as at 
an end. A party must bear the consequences 
of an impossibility created by himself. Lastly, 
a contract of bailment is voidable at the option 
of the bailor, if the bailee does any act with 
regard to the goods bailed, inconsistent with tlie 
conditions of the bailment. Ee, if a horse let 
on hire for riding is driven in a carriage, the 
owner of the horse may at his option terminate 
the bailment.* 

It appears, however, that the mere failure by 


* 








— — — — — 


| Bradley ev Bertoumieux, 17 * Per Lord Blackburn, Mackay 
Victorian L. R , 144, 147- v. Dick, (1881) 6 A.C., 251, 263. 
KG A, fäi T Giles v. s E —— Ww, by M 549 
Edwards, [1797] ? T. R, 181, 4 n; 550 n. Ganga i v. saram, 
R. R., mi : — [1907] 4 A.L.J.R , 778, 780. | 
851 C Aw G7. * L.C. A, s. 153. 
* Raymond v. Minton, [1866) 1 * Ibid, éi. 
Ex. 244. 


* 








EXECUTED CONVEYANCE. 577 


a grantee to perform a promise, which formed 
the whole or part of the consideration inducing 
an executed  conveyance, gives rise to no 
right of rescission in the grantor, unless such 
promise amounts to a condition! Lord Selborne 
was of opinion that to entitle a party to the 
rescission of a conveyance after its completion 
he must make out a case of misrepresentation 
and fraud or prove an error zz substantialtbus 
sufficient to annul the whole contract," Difficulty 
has been felt in America in cases where an aged 
person has conveyed all his property to a son 
or other relative on the consideration, often oral, 
that the grantee shall support and care for the 
grantor during the remainder of the  latter's 
life, and the former, while retaining the land, 
has abandoned the performance of his obliga- 
tion.? Relief by periodic suits for damages has 
been deemed inadequate and some courts have 
decreed cancellation or a reconveyance in favour 
of the grantor. But the reasons assigned in 
support of such a decree have not been uniform. 
Some courts have professed to proceed on the 
ground of fraud, actual or -constructive,‘ others 
have raised an implied trust, and others again 
have treated the grantee’s promise as a condition 
subsequent, the breach whereof gives a right of 
re-entry.^ In other jurisdictions the rule above 
stated has been more strictly applied and can- 
cellation or rescission has been refused, but the 
court has placed the property in the hands of a 








` Piedmont Land Improvement paxapa, [1903] 5 Bom. L.R, . 
Co. v. Piedmont etc. Co., 96 Ala- ea Sec Eg. R; s. t7 ied 
bama, 389 ; Chicago 7. X4 M.R. Co. * Pittenger v. Pitienger, 208 Ill, 
v. Titierington, 31 Am. St. R., 39 ; $582; Lockwood v. mood, 124 
16 Harv. L. R., 465, (Williston); Mich.. 627. > 
4 Columbia L. R. 1, 265 (Burdick). = Grant v. Bell, 58 Atl., 95r. 

Brownlie v. Campbell, (188c) 5 * Glocke v. Glocke, [1902] 113 
A C., 916, 937 ; Zaslingapa v. Viru- Wis., 303, 57 L. R. A., 458. 
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receiver, to be administered primarily for the 
support of the grantor,‘ or has declared a charge 
upon the property for such support. This last 
is probably the least unsatisfactory solution of 
the difficulty. 


o ER, E of eg " ic | 
Affirmance ol The contracts so far dealt with are all void- i 


vosdab!e con- 


tracts, able. This means that they may be good so " 
long as not disaffirmed by the party who has the . 
election, and they become absolutely good after — — 


affirmation. If the contract relates to a disposi- 
tion of property, the property will pass, and before 
avoidance the guilty party may transfer the same 
and, if these transferees are not parties or privies 
to the fraud or other improper act or conduct 
which renders the first contract voidable, they. 
may even acquire absolute interests and rights 
under this contract. In such a case equity will 
not interfere with the right of an innocent person 
and rescission of the contract will not be de- 
creeds Where one of two innocent parties must 
suffer from the fraud of a third, the loss should 
fall on the one who enabled the third party 
to commit the fraud.^ Where therefore a sale has 
been procured by fraud a purchaser in good faith 
from the fraudulent buyer will acquire an indefeasi- 
ble title’? and the defrauded seller cannot after- 


[ar oen: third 
pa: tes 





i Avsier v. Cubime, 101 Va., 768. if it comes through a polluted 
* Pation e Nixon, 33 Oregon, channel, the obligation of restitu- 
TC? 8 = tion will follow it,” Bridgman v. 
* 2 Pomeroy, Eg. R., 1159 x. Green, (1755] Wilmot’s Notes 5$, 
* Fry,s. 735, p 321. Where money 64; Huguenin v. Baseley, (1807] 
been obtained by undueinfluence, 14 Ves., 289, 1 Wh & T., 247 ; Mor- 
“whoever receives it," said Wil- Æy v. Loughman, [1893] 1 Ch., 736, 
mot, C. J., “must take ittainted 3 Keener, 848. + EE 
and infected with the undue influ- * Pollock, Cow. (W. WA 715 gg, x 
ence andimposition of the person * Babcock v. Lawson, [1880] 4 — — 
procuring the gift ; his partitioning Q. B. D., 400. Ae 
m— e amer y it out amongst his * Wi:te v Garden, D 
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wards rescind. But where goods have been: 
obtained not by means of a contract but through 
fraudulent pretences, no title, however qualified, — 
can pass,and no disposition of the property by 
the possessor will bind the defrauded owner“ 
Thus a watch-maker, who has obtained posses- 
sion of a watch under pretence of cleaning it, 
cannot validly pledge it.* The above principles 
are well-illustrated by cases which have arisen in 
England in respect of the shares of a company 
thata person has been induced to take by mis- 
representation and which he subsequently desires 
to give up. Several such cases arose out of ` 
the failure of Messrs. Overend Gurney & Co., 
Ltd., of London in 1866. Shareholders, who had 
been induced by  misrepresentation in a pros- 
pectus to take shares, wanted to rescind, but 
the House of Lords held that after an order 
had been made for winding up the business, 
there could be*no rescission.? The interests of 
the creditors of the company, and of other 
shareholders,* then intervene, and these a court 
will protect. It has even been said that a share- 
holder desiring to rescind must commence pro- 
ceedings to have his name removed from the re- 
gister before a petition to wind up the company 
is presented.© But this is not necessary where 
there is no contract, e. g., where an intending 
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winding-up had commenced and his name was 


on the list of contributories.’ . 
KÉEN agree- = This brings me to the case where there is no E 
contract, where the agreement is void or has F 


proved abortive. Now the relief of rescission 
is not confined to voidable contracts. Section `" 
36, Specific Relief Act, shows that it may be — 
granted also for "mere mistake." Now the pre- 
sence of mistake, as we know, makes an agree- 
ment void, and not merely voidable.* Strict- 
ly speaking, therefore there is nothing either 
to affirm or to disafftm. But a voidable 
contract upon repudiation becomes a void agree- : 
ment, and for practical purposes there is not 
much difference if a court of equity declares 
that an agreement cannot be enforced, because 
it is void, or that it shall not be enforced, because 
the only person entitled to enforce it elects not 
Mistake. to do so? Rescission for mistake has therefore 
been deemed appropriate when there is an ap- 
parently valid written agreement or transaction | 
embodied in writing, while in fact, by reason of ` 
a mistake of both or of one of the parties, either 
no agreement at all has really been made, since 
the minds of both parties have failed to meet- 
upon the same matters, or else the agree- 
ment or transaction is different, with respect —— 
to its subject-matter or terms, from that 
which was intended. The mistake may be either ` 
ing relief on the ground of want of union 
minds. The mistake may be common to b 
M = d 5 - S * 
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parties’ or confined to one.* Where, e. g., A 
surrenders a life-policy to Æ, both parties suppos- 
ing the insured is living, while he is actually 
dead, the agreement will be relieved against. So 
where A engages a pleader to fight a case, which 
unknown to both the parties, has been already 
decided in A’s favour, the pleader’s services will 
be dispensed with.* Or A may let land to Æ for 
mining coal, and the land contains no coal; 
the agreement may be rescinded. Or the con- 
tract for sale may relate to property which the 
vendor does not own and does not, as a matter 
of fact, mean to sell, but which the purchaser, 
being ignorant of the  vendor's lack of title, 
means to buy; such an agreement will be set 
aside. Or the plaintiff may have agreed to sell 
and the defendant to buy an extinct thing, both 
supposing it to be existent, and both ignorant that 
from the nature of the case, and as matter of 
law, the object could not exist? A deed may 
thus be nullified in its inception -by the non- 
existence of a material fact, which constituted 
at once its inducement and the basis of the nego- 
tiations between the parties." Itis easy to mul- 
tiply instances. So again if parties contract under 
a mutual mistake and misapprehension as to 
their relative and respective rights, the’ result 
is that that agreement is liable to be set aside as 
having proceeded upon a common  mistake.? 





' Torrance v. Bolton, (1872) 14 * Fritzler v.Roéinson, 70 lowa, 500. 
Eq., 124. * Crow v. Eet, (1884) 957 N. Y., 

* Adam v. Newhigging, [1881] 423, 3 Keener, 293. 
13 A. C., 308 ; Wilding v. Sander- ! Blakeman v. Slakeman, [1873 
son, [1897]2 Ch., 534. 550; Jawahir 39 Con., 320,3 Keener, 75 (right o 
Singh v. Arjun, [1904] 8 O. C. I. way extinguished by reason of uni- 


* Riegel v. American Life Insur- on of dominant and servient estates). ` — 


ance Co., [1893] 153 Pa. St., 134, 3 " Griffith v. Sebastian County, 


Keener, 191. [1586] 49 Ark. 24, 3 Keener, 220. 
* Cf. Allen v. Hammond, 11 Pe- d ded Westbury, Cosfer — 
ters, 63. | , PÁióós, [1867} 2 H. L., 149. — 
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Where 4 believes that he is a stranger to certain 
property and agrees to purchase the same from 
B. who believes himself to be entitled to it, and 
it subsequently turns out that the property in 
reality already belongs to A and it does not 
belong to Ø, there is a mutual mistake of fact and 
the contract cannot stand." Such a case is differ- 
ent from that of "any other purchase in which the 
vendor turns out to have no title," * and Mr. Collett 
acutely suggests that in every sale of property 
by 4 to # there must be taken to be present, 
as inherently essential to the notion of such a 
contract, a mutual assumption that the thing is 
not already zs property.’  Ifit is, there is clearly 
a total failure of the supposed subject-matter 
of the transaction, which, Sir F. Poliock thinks, 
may even be regarded as “ legally impossible.’ 


Where there is a common mistake, it may be 
relieved against in the same way as fraud, even 
where the contract bas been completed. And 








! Cooper v.P liy supra; Bing&amv. 
Binghbam.[1745]1 Ves..126 Daniel v. 
Simchzir.[1881]6 A.C., 181. Cf. Jor- 
dan v. Stevens, [1863] 51 Maine, 75, 
3 Keener, 38, in which case the right 
to relief in the event of a mistake 
of law was carefully examir.ed, and 
it was suggested that though “‘gene- 
rally, 3s between the parties, a mis- 
take of law has as equitable a claim 
ty relief as a mistake of fact," yet 
ia nearly all cases where relief had 
been granted two additional facts 
had been found, viz, (1) a marked 
disparity in the position and intel- 
ligence of the parties and (2) 
due influence’ on the one side and 


granting relief in such a case if the 
party from whom the property 
had been obtained bad been led into 
his mistake of the law by the other 
party" (3 Keener, 41). “In general 
equity will interfere to prevent the 
unjust enrichment of one party 
and the unjust imporerishment of 
the other, whether caused by mis- 
take of law or by mistake of 
facts, but the hardship resulting 
from mistake of law ‘must be 
so marked as to outweigh the 
practical danger of allowing a de- 
fendant to plead that he was mis- 
takenastothe law.” 


"ry. 
Lal, | 1907] 4 A. L. J.. 198. i 
SS ,[1838] 6CL 
& F., ott, Cf. Sears v. and, 145 
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MISTAKE AND HARDSHIP. 583 
where a mistake of fact may be a ground of 
relief, if it has actually been made, the plaintiff 
may apparently rely upon it even though he had 
the means of knowledge. If a deed has been 
signed through a mistaken, but not negligent, 
belief 
fer of a mortgage debt and the securities there- 
for, the deed may be adjudicated void. So 
where the garden of a house sold is described 
as ‘inclosed by a rustic wall^with a tradesman's 
side entrance,’ and it turns out that the wall is 
no part of the property sold and the entrance 
is used only by sufferance, the court will rescind 
the contract. If in a case of unilateral mistake 
of fact, there are circumstances of . hardship 
present, a court of equity will the more readily 
interfere. Such was the unreported case of 
Morshead vw. Frederick, referred to by Lord St. 
Leonards.‘ There a house was sold which was 
liable to two rents, payable to two different 
parties, and the plaintiff purchased and paid for 
it on the calculation of its value as liable to only 
one, the smaller, rent. "The mistake was entirely 
the purchaser's, but as he had thereby been in- 
duced to pay an unreasonable price, the contract 
was rescinded on his suit. But there will be 
no relief unless the mistake be one which really 
touches the substance of the contract,5 its exist- 
ence or non-existence is intrinsic to the transac- 
tion.© . Rescission may not be granted for a 
mistake on a mere collateral matter, even though 





that it was a lease, whereas it was a trans- 


! Willmott v. Barber, [1880] 15 
Ch. D., 96. 2 Pomeroy, Eq. 7., s. 
856 ; ante, 422. 


* Favell v. Wright, [1891] 64 L. 
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3 Brewer v. Brown, [1885] 28 Ch. 


D., 309. 
* Sugden, V. & P., 120, 


* North v. Percival, [1398] 2 Ch., 
131-2. Grymes v. Sanders, [1570] 93 
U. S., 55, 3 Keener, 178. Cf. C. P. 
C., sch. iv, form 995 Act V of 1908, 
App. A, no. 34. 

* Beach, Mod. Eg. ss. 52-3; 
Kowalke v. Milwaukee Ry. .Co., 
[18991 100 Wis., 472, 2 Scott, 603. 
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mutual, especially when the sources of informa- 
tion are open to both parties alike.' 

" There are many extrinsic facts surrounding 
every business transaction," says an American 
judge, “which have an important bearing and 
influence upon its results, some of them are 
generally unknown to one or boih of the parties, 
and if known might have prevented the transac- 
tion. In such cases, if a court of equity could 
intervene and grant relief, because a party was 
mistaken as to such a fact which would have 
prevented him from entering into the transaction 
if he had known the truth, there would be such 
uncertainty and instability in contracts as to 
lead to much embarrassment. As to all such 
facts, a party must rely upon his own circumspec- 
tion, examination, and inquiry; and if not im- 
posed upon or defrauded, he must be held to 
his contracts. In such cases equity will not 
stretch out its arm to protect those who suffer for 
the want of vigilance. ’” 

(iii) The contract may be unlawful for causes 
not apparent on its face, and the defendant 
more to blame than the plaintiff. 

I have so far been considering the case of 
an innocent plaintiff. Dut there are cases where 
upon grounds of public policy equity may even 
aid one whose own conduct has not been free 
from taint. A person may have participated 
in an unlawful transaction and yet may be relieved 
because of “ necessity of supporting the public 
interests of public policy, however reprehensible 





! Sample v. Bridgforth, 72 Miss, Scott, 609 (mistake in prophecy). Cf. 
293. Steinmeyer v. Schroeppel, (1907] 10 
93 1 

ê Per Earl, LL. Damómann v. L.R.A,N. S, 114 (mistake in 
Schulting, [1878] 75 N. Y, 55, 3 adding up figures). 
Keener, 207 ; Chicago Ry. Co. v. S. R. A,s. 35 (2). 
Willcox, [1902] 116 Fed., 913, 2 
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the acts of the parties may ber Every agree- 
ment the object or consideration of which is 
unlawful is void? “No polluted hand shall touch 
the pure fountains of justice," said Wilmot, C. J.,* i 
and the familiar maxim, zz part delicto pottor bd 
est conditio posstdentis, simply means that the 

law leaves the parties exactly where they stand.‘ 

Courts are not organised to enforce the saying 

that there is honour among law-breakers, and the 

desire to punish must notlead to a decision esta- 

blishing the doctrine that law-breakers are entitled 

to the aid of courts to adjust differences arising 

out of, and requiring an investigation of, their 

illegal transactions* But it is easy to conceive 

of agreements the direct object of which is quite 

innocent, but the design of which is the furtherance . 

of an unlawful purpose. In such a case the e 
question of the intention of the parties becomes 

relevant. If both parties are aware of this design 

and purpose, no court will have anything to do 

with the agreement, itis void.^ If one of the 

parties is ignorant of such design and purpose, 

it is voidable at his option, if executory, and upon 

becoming aware of the same, he may repudiate 

it, Such a case may be treated as one under 

clause (a), section 35, Specific Relief Act, for 

the plaintiff is innocent. But a third class Parties not i» 
of cases may occur where the plaintiff is Zort deift, 
neither wholly innocent nor wholly guilty. He 

may have acted under circumstances of oppres- de 


sion, imposition, hardship, undue influence, : * 
e 

* Bosanquett v. Dashwood, [1734 Poole, [1 IA N. Y 7 | — 
Cas. Temp. Talbot, 37, us ; ] Scott, — fs as mo 





RI ` 
* Collins v. Blantern, [1767] 1 


Smith, Z. C., 
* Atwood M^ (1369] 10: 
Po Polen. QE Leumi v. 
D 74 
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or great inequality of condition or age, 
so that his guilt may be far less in degree than 
that of his associate in the offence." In sucha 


case -the parties are not zz  pfarz delicto, 
and the court in the exercise of its discretion 
may interfere. As an illustration in point, I will 
refer to the well-known case of .4£znsom v. 
Denby.” There a debtor had offered a composi- 
tion of five shillings in the pound to his creditors. 
One of them refused to accept this unless he was 
paid something more. The debtor paid him £50 
more, whereupon he executed the composition- 
deed. The debtor subsequently sued to recover 
this amount as paid under oppression and in fraud 
cf the other creditors. The claim was decreed. 


"Che Court of Exchequer Chamber said, “It is 


true that both are zz delicto, because the act is 
a fraud upon the other creditors, but it is not 
par delictum, because the one has the power to 
dictate, the other no alternative but to submit.’” 
So where an attorney induces his client, a Hindu 
widow, to transfer property to him for the pur- 
pose of defrauding her creditors, as the parties 
are not equally in fault, the widow may have 
the instrument of transfer rescinded.* Knight 
Bruce, L. J., stated the doctrine of equity thus : 
* Where the parties to a contract against public 
policy, or illegal, are not zz par: delicto ( and 
they are not always so ), and where public policy 
is considered as advanced by allowing either, 
or at least the more excusable of the two, to sue 
for relief against the transaction, relief is given 
to him."5 A plaintiff may therefore have a 





* s Story, Eg., s. 300. & E82; SO R. Riser. 
2 [1860] 6 H. & N., 778, 7 H. & * S. R. A. s. 36, ill. of (2). 
N., e * Reyne/? v. Serye. [1852] x De 
s Cf. Williams v. Hedley, [15071 G.M. & G.. 660, 679. Oséerne v. 
8 East, 378, 9 R. R., 473. istin- Williams, [1811] 18 Ves , 379. 


as 


. guish Wilson v. Ray, [1839] to A. 
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contract rescinded where it is przma facte not 
unlawful, where he is in a position to allege and 
prove extenuating circumstances, and the defend- 
ant has been more to blame than himself,^ and 
where the interests of third persons require that 
it should be set aside.* Public policy requires 
that those who violate the law must not apply 
to the law for protection? But when the imme- 
diate and direct effect of an estoppel in equity 
against relief to a particular plaintiff might be to 
effectuate an unlawful object, or to defeat a 
legal prohibition, or to protect a fraud, such an 
estoppel may well be regarded as against public 
policy.‘ 

The law on the subject has been thus summa- 
rsed by an American judge: “The cases in 
which the courts will give relief to one of the 
parties on the ground that he is not zz part delicto 
form an independent class, entirely distinct from 
those cases which rest upon a disaffirmance of 
the contract before it is executed. It is essen- 
tial to both classes that the contract be merely 
malum prohibitum. Wf malum itn se the courts 
will in no case interfere to relieve either party 
from any of its consequences. But where the 
contract neither involves moral turpitude nor 


"Hari Balkrishna v. Naro Mo- 
reshvar, [1893] 18 Bom., 342; Tu- 
marasherrt v. Maranat, (1831) 3 
Mad., 215. 


309, 314; Sampson v. Shaer, 101 
Mass., 145, 151; 3 Keener, 869 
».; Keener, Quasi-Contracts, 274-5. 


Taylor v. Chapter, [1869] 4 Q. B., 


* W. v. ZS. [1863] 31 L. J. Ch, 
755, 32 Beav., 574. Pollock, Com. 
€ W. WW ), 506. 

* Benyon ` e. Nettlefold, [1850] 3 
M. & G., 102, 2 Scott, 776 ( Truro, 
L. C.). Kain v, Walton, (1839) 46 
Ohio, 195. The true test to 
determine whether plaintiff is i» pari 
delicto is, says Mellor, J., "by con- 
sidering whether the plaintiff could 
make out his case, otherwise than 
through the medium and by the 
aid of the illegal transaction," 


+ 


- 


= Se Ts. 


e 


* Per Lo-d Selborne, Ayerst v. 
Jenkins, [1873] 16 Eq., 275, 283, 3 
—— 857 € SEN gift of part 
of his propert one particeps cri- 
minis to aso Set to be Seither 
fraudulent nor prohibited by law ). 
Where illegal purpose has been con- 
summated and defendants have in 
hand a thing of value which does 
not belong tothem, the court may 
aid — —— v. Uni- 
on Bank, (1872]1 all., 483, 499; 
Sharp v. Taylor, (1349) 2 Ph., Sor. 
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violates any general principle of public policy, 
and money or property has been advanced upon 
it, relief will be granted to the party making the 
advance (1) where he is not mu pari delicto; or 
(2) in some cases where he elects to disaffirm the 
contract while it remains execudory. In cases 
belonging to the first of these classes, it is of 
no importance whether the contract has been 
executed or not; and in those belonging to the 
second it is equally unimportant that the parties 
are zu part delicto." ‘The door of the court 
should not be closed against one seeking to 
extricate himself from an unlawful connection, 
provided relief is sought without aelay, and before 
the contract is executed, or other persons have 


irrevocably acted in reliance upon its supposed. 


legality. 
(iv) A decree for specific performance of a 


contract for sale or lease may have been made 


and the purchaser or lessee may subsequently 
have made default in payment of the purchase- 
money or other sums which the court has ordered 
him to pay? Here the vendor or lessor may 
take advantage of a breach after judgment and 
ask for rescission of the contract. But the court 
must be satished that there has been, first, the 
usual decree for specific performance and, next, 
default by the purchaser, before it will grant res- 
cission.* In England a motion to rescind is 





portation Co., infra. 
3 McCutcheon v. 


Co., [1896] 71 


! Per Seldon, J., Tracy v. Tal- 
mage, 14 N. Y., 162, 181; St. Louis 
R. Co. v. Terre Hante R. Co., 145 
U. $, 407. 2 Pomeroy, Ey- J., ss. 
934-42. In 4 yerst v. Monks, [1873] 


Merz 
Fed R, 


Capsule 
| 787, 3 
Keener, 854. About contracts ultra 
vires see Pullman Car Co. v. Central 


16 Eq., 275, relief was refused as 
contract had been entirely executed. 
The distinction between malum pro- 
Ai^itum and malum in se has been 
sometimes repudiated, see J’u//man 
Palace Car Co. v. Central Trans- 


"€. 


Transport. Co., [1894] 65 Fed. R., 
158, 3 Keener, 870. 
AS. 


RA 9-35 E 
1170, 


* Stone v. Smith, [1887] 35 Ch. 
D., 188. 


Fry, s. 


* 
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generally made in the same cause, and the 
defaulting purchaser loses his deposit? and may - 
be directed to pay the vendor's costs. Unless 
there has been a positive refusal to complete the . 
contract, a final period of grace may be granted to 
the defaulter,* and the court may assess and award 
damages caused to the party moving for rescission 
by reason of the breach.: "The principle upon 
which the English courts act is that the court 
being once seised of the litigation, any orders | 
touching the same subject-matter, even after " 
decree, ought to be made in the same suit ; and 
[ agree with Mr. Collett that this is in all cases 
the better, because the more convenient, more 
speedy and more economical, procedure.? It is 
probable that the Indian legislature when it enact- 
ed clause (c) of section 35 in three paragraphs, 
had the same practice in mind and intended to 
adopt it. But I can not congratulate them on 
the language which they have used, and, as our 
courts have to interpret. the actual words used 
and not to rectify the enactment in accordance 
with an intention faultily expressed, the Indian 
practice is bound to be both cumbrous and ano- 
malous. As lapprehend the meaning of those a 
three paragraphs, the result seems to be this : 

Suit No. 1 is brought for specific performance 
of a contract for sale or for lease of immoveable 
property, the pecuniary consideration of which, 
or at least a part thereof, still remains to be paid. 
The plaintiff may be either the vendor or lessor, — * 
or the vendee or lessee. The plaintiff may have * 





* Fry, s. 1173, p. 505. (1379]12 Ch D., 666. — 

* Dunn v. Vere, [1871] 19 W. R. * Watson v. Cox, [1873] 15 Eq.. = 

` E eegen, DUNS] 33 ho CERERI BENE E E 
Ins v. reys, [I 4 T9 : — 

54 L. J- Ch, Geo. * "TJ Std, singen SE EE 
* Foligno = 


, Su l 
v. Martin, [18 16 * Collett, 281. Consider A — 
Beav., 586; Henty v. dil; 1908, ss. I48, 151. | iss —— 
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also asked for damages,’ and further prayed, 
in the alternative, that if the court does not 
think proper to decree a specific performance, 
it may direct the contract to be rescinded and 
cancelled.* Suppose the first prayer is grant- 
ed anda decree is made for specific perform- 
ance, which directs that by a certain date the 
purchaser or lessee should pay up the purchase- 
money or some other sums that the court deems 
the vendor or lessor entitled toreceive. Now 
if such money is not paid within due date, the 
decree may be executed in the manner provided 
by the Code of Civil Procedure, if capable of 
execution, but no further proceeding can be 
taken in the cause on the regular side, except 
in one case. This is when the purchaser or 
lessee is shown to have been in possession of the 
subject-matter at the time the suit was insti- 
tuted. If the court finds that such possession 
was wrongful, then in the event of the decree 
not being complied with, the court may, in its 
discretion, with proper regard to the justice of 
the case, make a second order in the suit rescind- 
ing the contract either as a whole or only in 
part, so far as the party in default is concerned. 
But liberty is reserved to the vendor or lessor, 
in the event of the decree in suit No. 1 not being 
complied with by the due making of the pay- 
ment it directs, to bring a fresh suit. [In this suit 
No. 2 the vendor or lessor may pray judgment, 
first, for rescission of the contract, and, secondly, 
for any rents and profits received by the defen- 
dant purchaser or lessee, but this only if at 
the time the purchaser or lessee is in possession 
of the subject-matter of the contract, and the 
court finds that such possession is wrongful. 





OS. R. A, & 19 ante, 537- 3 förd, s. 37- 
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So the whole matter of litigation may be disposed 
of once for all in suit No. 1 only in one contin- 
gency, v7s., where the purchaser or lessor has 
already taken wrongful possession of the pro- 
perty contracted to be sold or let, and the con- 
tract may be then set aside either altogether or 
partially. But a second suit for rescission may 
be brought whenever there is default on the 
part of the purchaser orlessor in complying with 
the terms of the decree regarding payment of 
any sums made payable by it, and if, apparently 
since the institution of the first suit, he has 
taken wrongful possession of the land or pre- 
mises in question, the plaintiff may also ask for 
a subsidiary relief regarding the mesne profits.’ 
But where a second suit is brought, there may 
be a question if the plaintiff may have a decree 
for partial rescission. The Calcutta High Court 
has ruled that a plaintiff under Chapter IV, Speci- 
fic Relief Act, has no right to sue for rescission 
in part; he must seek to have the whole contract 
set aside. But surely a court can make such a 
decree as the justice of the case may require 
and is not bound by the terms of the prayer for 
relief in the plaint. 

I have now disposed of the four classes of 
cases where rescission may be applied for, and 
I will now lay before you some general consider- 
ations. As a general rule it has been said rescis- 
sion must be accompanied by restitutio in inte- 
grum? The maxim of equity is plain, he who 
seeks equity must do equity, and *'the court pro- 





' Collett seems to take a similar infegrum can only be had where 


view too, S. R., 280-2. the party seeking it is able to put 

3 Inder Pershad v. Campóell, those against w it is asked in 

um) 7 Cal, 474. the same situation in which they 
estern 


Bank of Scotland v. stood when the contract was entered 
Addie, [1367] ISc& D. 145, per into” 
Lord Cranworth : "Restitutio in 
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ceeds on the principle that, as the transaction 
ought never to have taken place, the parties are 
to be placed as far as possible in the situation 
in which they would have stood if there had never 
been any such transaction." ‘“ You cannot both 
eat your cake and return your cake," said Cromp- 
ton, J> This principle of elementary justice, 
which is fully recognised in sections 64, 65 and 
75, Indian Contract Act, was thus formulated by 
Lord Blackburn: “No man can at once treat the 
contract as avoided by him, so as to resume the 
property which he parted with under it, and at 
the same time keep the money or other advan- 
tages which he has obtained under it."5 Resti- 
tution, it may be added, does not mean merely 
the disgorging of benefits obtained by mis-state- 
ments ; it includes indemnity against all liabilities 
contracted under or created by the agreement.* 
There can therefore be no rescissioh of a con- 
tract, which has been partly or wholly performed 
unless substantial restoration is possible. This 
impossibility of restoration to statu guo ante may 
be due to physical causes, as where the subject- 
matter of the contract is destroyed.S Or it 
may arise by operation of law, as where the said 





tion, a.d being wound up); West- 
ern Bank of Scotland v. Addie, 
supra, (unincorporated banking 
company converted into incorpora- 


* Per Hunt, J., Neblett v. Macfar- 
land, 92 U. S., 101. 7 
2 Clarke v. Dickson , [1859] EL B. 


& E., 148, 152. d 
3 Clough v. London & N.W. Ry. 
Co., [1871] 7 A. C., 360. Cf T. P. 
A., s. 35; Sinaya Pillai v. Muntsami 
Ayvan, | 1898! 22 Mad., 289 ; Tej- 
pal v. Ganga, [19o2) 25 All., 59. 
See also bèa S Deva Shetti, 
1894] 18 Mad., 126. 
: nli v. Adam, (1886) 
34 Ch. D., 582, affd. 13 A.C., 308 ; 
Moncrieff, Fraud, 17-20, 220. 
5 Pothier, Contrat de Vente, s. 
348. Cf. Clarke v. Dickson, supra 


* ( partnership on cost-book principle - 


converted into joint-stock corpora- 


ted en in course of winding 
up). Surgess's Case, [1880] 15 
Ch., 507, 


sog. Crompton, J, 
thought that the doctrine was 


limited to cases where the impos- 
sibility could be attributed to the 
party sown act, Clarke v. Dickson, 
supra, 155. Cf. Urquhart v. Mac- 
phersom, (1878] 3 A.C.,831. But 
itis not easy to see why impos- 
sibility brought about by act of a 
third party, or even of God, should 
have a different result. Fry, s. 746, 


P. 326. 








AFFIRMANCE OF CONTRACT. 593 
subject-matter is transferred for value.* Or, 
lastly, it may be justified upon equitable grounds, 
as where innocent parties acquire interestin this 
subject-matter subsequent to the contract but 
prior to its affirmance.* <A contract that has been 
once affirmed after full knowledge of the facts 
cannot afterwards be cancelled. It has been 
said to be **a distinct principle of public policy 
that all that justice or equity requires for the 
relief of a party having such cause to impeach a 
contract is that he should have but one fair 
opportunity, after full knowledge of the rights, to 
decide whether he will afirm and take the bene- 
fits of the contract, or disaffirm it and demand 
the consequent redress."* Accordingly where 
the party entitled to rescind takes the benefits of 
the contract or exercises dominion over its 
subject-matter, or does any other act inconsistent 
with an intention to rescind,’ after knowledge of 
the facts, the court may presume a ratification. 
There may, e.g., be receipt or payment of pur- 
chase-money,^ or collection of rents, or work 
done upon the property which makes restitution 
difficult, if not impossible. The conduct of the 


! Kingsford v. Merry, [1856] rt attempt by a defrauded purchaser 
Ee, $577, and other cases cited to sell the property to a stranger 
ante, ST 3-4. is not enough, Hoyle w. Southern 

* Oakes v. Turguand, supra. Works, to5 Ga., 123. There must 

* Campéeli v. Fleming, pss be an unequivocal act, showing an 
py A. & E., 49; Clough v. ondon election to retain the property, 
N. W. Ry. Co., supra, 34. As to after discovery of the deceit, Ve 
confirmation of fraud, see Morse v. Cleland w. McClelland, 176 HL, 
Royal, [1806] r2 Ves, 35:. 373; 83; Tarkington v. Purvis, [1899] 9 
Moxon v. Payne, [1872] 8 Ch. Ap, L. R.A, 607. 
$8 ^. * Litchfield vw. Browne, 36 U. S. 

* Per Choate, D. J, Emma Ap,130; Dennis v. Jones, [1888] 
Sileev Min. Co. v. Emma S. M. 44 N.J. Eq, 513, 3 Keener. 723. 
Co.of New York, 7 Fed, 401; 2 7" Shappirio | v.  Goldóerg, 192 
—— Eg. R., s. 687. Bigelow, U. E 232. z út 

raud, > * Vigers v. Pike, [1840-2] 8 CL 

"Se, sues for damages for & F., 562, 650 CULA bed Eg 
deceit, Stuart y. Hayden, 36 U. S. lessee after full information ). __ 
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=> 

party misled, even without knowledge of all the 
facts, may sometimes lead to the same result. 
A purchaser of immoveable property, who has 
taken possession, has accordingly not been 
allowed to maintain an action to recover his 
deposit.” The rule, however, has no application 
to a case where a person agrees to teach another 
a certain thing, and, after beginning the course 
of instruction, refuses to proceed further, where- 
upon the other party treats the contract as res- 
cinded, and brings à suit to. recover the. amount 
which he has paid under the agreement.’ 

But restoration need not in every case be in 
kind ; compensation may often aftord adequate 
and substantial reparation. Where, eg., a pur- 
chaser of leasehold houses has been in possession 
and the sale is afterwards set aside, the court 
may fix an occupation rent upon the houses 
and set this off against the purchase-money 
directed to be repaid with interest, and the pur- 
chaser may also be allowed for lasting repairs 
and substantial improvements.* The construc- 


tion of a warping-drain and the inclosure of a 


common have been held not to prevent the rescis- 
sion of a contract for the sale of the land on the 
ground of mistake,’ and where possession had been 
taken and a trial well sunk, the Privy Council 
thought compensation might be given. So 


— — — — — — — —— — — — 


| Sheffield Nickel Co. v. Unwin, 
(18771 2 Q. B D.. 214 ; Urquhart 
v. Macpherson, supra. 

2 Blackiurn vw. Smith, [1848 
2 Ex, 783. In fact, an exceptio 
to the general rule seems to exist 
with regard to a deposit paid on a 
sale of land to the vendor, or his 
agent, where the vendor lawfully 
rescinds the contract for the pur- 
chaser's breach or renunciation 
it; for the deposit, as we have 
seen, is paid as a guarantee for 
due performance of the contract, 


2 Williams, V. & P 951-3. 

3 Timmerman V. Stanley, [1905] 
1 L.R.A., N S, 379. 

* Murray v Falmer, 


[1805] 2 


Sch. & L.. 489 (account was 
directed with annual rests). 
* karl Beauchamp vV. inn, 


[1873] 6 H. L. 223. 232. 

* Lindsay Petroleum Co 4 
Huard, 11874] s P C, 221, ( court 
below had offered an account of 
profit of the well, if any). Cf. 
Head v Tattersall, 1371] 7 Ex, 
7, 11 ; Benjamin, Sa/e, 442-3. 
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where a sale of farm lands was set aside on the 
ground of a mutual mistake as to the area, the 
Supreme Court of New Hampshire held it to be 
no objection to a rescission that such articles as 
were necessarily consumed in the proper and 
ordinary management of a farm could not be 
restored zz specre. Section 64, Indian Contract 
Act, enacts, “The party rescinding a voidable 
contract shall, if he have received any benefit 
thereunder from another party to such contract, 
restore such benefit, so far as may be, to the 
person from whom it was received," and sec- 
tion 38, Specific Relief Act, provides, “On ad- 


judging the rescission of a contract, the court” 


may require the party to whom such relief is 
granted to make any compensation to the other 
which justice may require," But a distinction 
may reasonably be drawn between a case where 
rescission is allowed on the ground, say, of fraud 
and another where the foundation of the relief 
is mistake pure and simple. In the latter case 
neither party may be to blame, and equity re- 
quires that the relief should be refused, unless the 
party against whom rescissiom is adjudged can 
be restored to substantially the same position as 
if the contract had not been made at all: But 
where the defendant's conduct has not been 
above board, he cannot in justice demand a com- 
plete restoration of the status quo? and if by 
natural causes or reasonable user the value of the 
property is diminished, and also perhaps where 
it is necessarily destroyed in discovering the 
fraud, the fraudulent party must receive it in its 
depreciated condition.* “When without fault on 





' Newton v. Tolles, (1889) 66 Po . Eg. R.. s. 638, p. 1163. 
N. H. 136, 3 Keener, 386. * Cf. Fry, s. 744. p. 324. 
SSRA., s ; Buchner v. * Brown v. Norman. [1888] 65 
Pacific R. Co. $3 Ark, 16; 2 Miss., 369, 3 Keener, 702 ; NeAlete 
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the part of the one defrauded, seeking relief in 
equity on account of advantage taken of fiduciary 
relations, it is impossible to restore the one guilty 
of the fraud to his original condition, the. general 
rule of restoration is not strictly applied, because 
it would become a loophole for the escape of the 
fraud. Equity makes a reasonable application 
of the rule by requiring whatever fair dealing 
requires under all the circumstances of the parti- 
cular case, but it does not permit the rule to 
become a shield for wrongdoing.” A forftort 
"where a party seeking to rescind a contract, on ~ 
the ground of fraud, acts without unnecessary 
delay, and restores or offers to restore that which 
he has received, it is no defence that the wrong- 
doer has, by his own act, made a full restoration 
impossible on his part, or has entered into obli- 
gations to others. He cannot prevent a restora- 
tion as far as it is within his power, by showing 
that he has himself done acts which prevent his 
being restored to his original position." The 
plaintiff can restore only what he has received 
and has, by force of the contract, under his con- 
trol. Where the consideration so received is 
worthless or represents nothing of value, its 
return will not be required, because such return 
would be a mere idle ceremony.? 
And fora plaintiff who institutes a suit for 
Tender. rescission of a contract it is not necessary to 
have made a tender or offer of restoration before 
suit; Where rescission is an act of the party, 
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v. Macfarland, (18751 92 U. S4 Pollock, Com. ( W. W. ), 713. 








tor, 3 Keener, 696 ; Western Bank 3 Bank of Dayton v. Kusworm, 
of Scotland «v. Addie, (1867) 1 H.L. [1894] 38 Wis, 188, 3 Keener, 
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? " t Butler v. Prentiss, 158 N. Y., * Barker v. Walters, [1844]. 8 


49. 64. - Beav., 92 ; Servis v. Berridge, 
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and he subsequently brings an action for recovery / 
of possession of land or chattels or for damages, 

the rescission being prior to the suit, it may be 
necessary to show that it was accompanied by 

an offer to restore or an actual restoration to the 

other party of whatever might have been received 
by the plaintiff by virtue of the contract. But a p 
suit brought expressly for rescission of a contract 

is maintained for a rescission and does not pre- 

suppose it. It is therefore quite enough for the 

plaintiff to offer in his plaint to return what he 

has received and make tender of it in the 

court.’ ! . 

As the equitable relief of rescission is not Laches. 

matter of absolute right, English and American 
courts do not grant it where the plaintiff has 
been guilty of laches.” But as Turner, L.J., 
explained, “The two propositions of a bar by 
length of time and by acquiescence are not dis- 
tinct propositions," and an American court has 
correctly ruled—''Delay in exercising the power 
of rescission is evidence of an election to treat 
the transaction ( in this case a sale ), as valid, of 
more or less weight, according to the circum- 
stances of the case, but of itself does not operate 
as an estoppel, unless, in the meantime, superior 
rights of third „persons have intervened."^ The 


Indian Limitation Act prescribes a period of a. b 
three years from the time when the facts ent, — E 
ing the plaintiff to have a contract rescinded E oe 


first became known to him, for a suit for the... gee : 
rescission of a contract? Lapse of time shor eo. — 
the limitation period would therefore be not o x. : 
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much consequence in India, unless there are 
other circumstances which would justify an in- 
ference of acquiescence? or waiver. But there 
can be neither without knowledge, and the defen- 
dant must prove actual, and not merely possible 
or potential, knowledge. “The wrongdoer,’ says 
the Supreme Court ot the United States, “cannot 
make extreme vigilance and promptitude condi- 
tions of rescission.’ If the defendant pleads that 
the plainuff has by his subsequent acts confirmed 
the transaction in dispute, such acts must be 
shown to have been done with that intention by 
the complaining party when he was no lenger 
under the influence of the previous transaction‘ 
and had a knowledge of its invaiidity.° 

Upon the same ground of the relief being 
discretionary, rescission has been refused to a 
plaintiff who had previously declined a proper 
offer for rectification of a contract in writing 
made by the defendant.® 

The onus proband: in suits for rescission rests 
upon the plaintiff; and even a pardanishin lady 
in India who comes into court to repudiate her 
own act must make out a prima facie case” A 





t Athikarath v. Erathanikat, [1894]16 All., 329, 331. 2 Pomeroy, 
£ 


1897) ar Mad., 42. Pollock, £ g- J.S 965. 
M M., 36-8. Ante, 473-6. 3 Pence v. Langdon, [1878] 99 
3 Orr v. Sundra, [1893] 14 U.S. 58r. ^ 


Mad., 255, 257 ; Erlanger v. New 
S. P. Co, 118783 3 A. C, t218, 
1278. | Acquiescence bas been 
defined as ‘quiescence under such 
circumstances that assent may be 
reasonably inferred from it,’ De- 
Bussche v. Alt, [1877] S Ch. D.; 
314 ltisan irference of law to 
Le made from the facts proved, 
Beni Kam v. Kundan, [1899] 21 
All., 496, P. C., and the elements 
necessary to constitute it will be 
found carefully defined by Fry, J.. 
Willmott v. Barber, (1881) 15 Ch. 
D., 96; Naunihal v. Rameshar, 


! Montgomery v. Pickering. [1874] 
116 Mass, 227, 3 Keener, 726. 

* Kempsen v., AsA/ee, (1875) 10 
Ch.. 15 ; Rau v. Von Zeite, ( 1882] 
132 Mass., 164, 3 Keener. 737. 

* Laver v. Dennett, [1883] 109 
U. S.. ço Query, whether there is 
any discretion under S, R. A., s. 
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court will not interfere if only suspicion ànd dis- 
trust have been thrown overa transaction. But 
where a right to rescind is lost, the right to re- 
cover damages may still remain in the party 
aggrieved.’ 


(c) Cancellation of Instruments. 


A kindred topic is that of cancellation of 
documents. In fact, in the matter of voidable 
contracts in writing the powers of judicial res- 
cission are co-extensive with those of directing 
the cancellation and surrender of the instruments. 


It is upon the same grounds, e.g., of misrepre- 


sentation or fraud, whether actual and personal 
or contrary to public policy? that a court may 
in its discretion direct an instrument evidencing 
a shady or inequitable transaction to be delivered 
up and cancelled. So also where undue influ- 
ence has been exercised. Ze. if the owner of 
a ship fraudulently represents her to be sea-worthy 
and thus induces an underwriter to insure her, 
the latter upon discovery of the fraud may have 
the policy cancelled, though the ship has not 
been lost and may never be lost.* So if in con- 
sideration of the sale and delivery of a ship, the 
intending purchaser accepts four bills of ex- 
change drawn upon him by the seller, who, how- 
ever, does not deliver the ship according to his 
agreement, but subsequently sues upon one of 








' Gormiy e Gormly, [1889] where the agreement which he 


130 Pa. 467, 3 Keener. 190. secks to set aside is founded in 

* Erlanger v New Sombrero P ` idlegatity, immorality, or base and 
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& Miller's Contract, (1883}23 Ch. own part. in such cases courts of 
D.. 320. equity will leave him to the conses 
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the bills. the disappointed vendee may bring a 
cross-action for the cancellation of all the four 
bills, the consideration having failed rm fofos 
So again where an old C/ufrr having heard 
his spiritual guide, a Brahman, recite a holy book, 
executed a deed of gift, relating to his whole 
property, : favour of this Brahman with the 
object, as he fancied, of securing benefit to his 
soul in the other world, the donee was required 
to show that the transaction was free from 
any taint of undue influence and mala fides, 
and, upon his failing to do so, the deed of gift 
was ordered to be cancelled.* Where a marriage 
was treating between two persons, but the woman 
not having so great a portion as the man insisted 
upon, she prevailed with her brother to let her 
have some money and gave him a bond for repay- 
ment. and thereupon the marriage was had, but 
the husband, who knew nothing of the bond, died 
without issue, and the wife also subsequently died, 
her executor was allowed to maintain a bill for 
surrender of the bond against the  brother's 
executor. Jeffreys, C., observed, ‘that which 
was once a fraud, will be always. so, and the 
accident of the woman's surviving ` the husband 
will not better the case"? : 
But the court will not interfere unless and 
until it is satisfied that (i).the written instrument 
in question is either voidable or void, as against 
the plaintiff, Gi) who may reasonably apprehend 
serious injury from the instrument being left out- 
standing, and (ii in view of all the circumstances 
of the particular case the court considers it 


reasonable and — administer the hep 7 
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and preventive justice asked for. So the relief 
may be granted even where the instruments is 
absolutely void, and not merely voidable, and 
in this respect the remedy available under sec- 
tion 39, Specific Relief Act, is wider than that 
provided for by the earlier section 35, and the 
basis as also the test of the jurisdiction is a 
reasonable apprehension of serious injury.’ 
Chapter V of the Specific Relief Act “applies,” 
says Sir Whitley Stokes, “to cases not unfrequent 
in India, where a party gets possession of a docu- 
ment, on which he might not indeed be able to e 
found a claim in a court of justice, but which 

might give him such prima facie right against 

the other as would expose him to vexatious 


demands and litigation. “The party is re- 

lieved,” to quote Mr. Justice Story, “upon the è 
principle, as it is technically called, guia timet; Qutetimet. 
that is, for fear that such agreements, securities, e 


deeds or other instruments may be vexatiously 
or injuriously used against him, when the evi- 
dence to impeach them may be lost, or that they 
may now throw a cloud or suspicion over his 
title or interest.”’"* Where therefore an instru- 
ment purports to be in prejudice of the plaintiff's 
rights, and, to consider his estate and property 
more particularly, to establish an apparent in- 
cumbrance thereupon or an apparent defect 
therein,* and it is not a valid document, the plain- 
tiff may invoke the aid of the court to have its 
unenforceability formally and solemnly adjudged.* 
It does not matter that upon examination the 
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document turns out to be void, the more reason 
why it should be given up. The mistake of one 

of the parties alone may not be sufficient to 
avoid an agreement, but where both parties 
are under a mistake, a court of equity should not 
refuse to cancel it.? Failure of title, however, — 
in the absence of fraud and special covenants, 
does not vitiate a contract of sale? A forged 
instrument, so long as the forgery has not been 
judicially determined, may create the greatest 
mischief, and a court of equity will order its 
cancellation in anticipation. And it does not 
matter that the plaintiff is not a party to such a. 
document, it does not embody a contratt which 
binds him personally, it will all the same attract 
the remedial jurisdiction of a court of equity if it 
throws a cloud upon the plaintiff's title or other- 


wise stands in his way.  Z.g.,.1 may have con- 
veyed land to B, who bequeaths it to C and 
dies. Now if D were to get possession of the 


land and put forward a forged instrument stating 
that the conveyance was made to 4 in trust for 
him, as the title of C is gravely jeopardised, he 
may obtain cancellation of this forged instru- 
ment. So again where the owner of zemindari 
property sells it to a purchaser upon a represen- 
tation that the tenants are all at will, and exe- 
cutes a conveyance in his favour, but subse- 
quently, being fraudulently minded, executes a ` 
lease of part of the lands in favour of a third ` 
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party, puts upon ita false date anterior to that 
borne by the conveyance, and gets it registered, 
there is a cloud upon the purchaser’s title and he 
may have the lease cancelled by suit.’ It is not 
only a relation of trust or contract between the 
parties which attracts the relief. “The jurisdic- 
tion has been asserted and enforced as an inde- 
pendent source or head of jurisdiction, not re- 
quiring any accompaniment of fraud, accident, 
mistake, trust or account, or indeed any other 
basis of equitable intervention." A document 
again, that created a valid and enforceable obli- 
gation in its inception, may have since expired by 
reason of discharge of the obligation. Or the 
obligee may not have intended to use or enforce 
it. Such a document no longer embodies an 
act in the law and should not be allowed to re- 
main as a menace and danger to the party 
against whom under different circumstances it 
might have operated. A case in point is Flower 
v. Marten. A father there paid his son's. debt 
and got his son to execute a bond for the amount 
in his favour. The bond was intended only zz 
terrorem and not as a security for the obligee. 
Upon the father's death the obligor son compelled 
his executors to deliver up the bond to be can- 
celled. In another case a testator on his death- 
bed asked his executrix to hand over a certain 
bond to the obligor and not to trouble him for 
the amount; the Privy Council decreed the 
surrender and cancellation of the bond at the 
suit of the obligor.* So if a marriage settlement 
is drawn up in contemplation of a marriage which 


— — —— 


*SR.A,s. 39, ill. (c). * Wekett v. Raby, [1724] 2 Bro. 
* Per Green J., Duifs Appeal. P. C., 386; Re Appleby, [13891] 3 
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eventually falls through, the settlement will not 
be allowed to stand.’ Kent, C., directed a bond 
to be delivered up which was said to have been 
given upon a special trust of a secret and delicate 
nature, and was to be in force only upon certain 
contingencies which might never happen, and 
which the defendant had not paid any consider- 
ation for and was not personally interested in. 

The instrument which the plaintiff impeaches 
as voidable or void need not embody a contract. 
An award not made upon a reference under 
chapter XXXVII, Code of Civil. Procedure, may 
be set aside by a suit under section 39, Specific 
Relief Act. 

The court has to exercise a discretion, 
secundum arbitrium boni judicis? There are 
many cases in which the court will not lend 
its aid to compel a specific performance of an 
executory agreement, in which it would not feel 
itself authorized to interfere, by decreeing that 
an executed contract should be rescinded.’ It 
has to consider the conduct of the parties’ and 
the nature of the document, and “while a court of 
equity will set aside a deed, agreement, or pro- 
ceeding affecting real estate, where extrinsic 
evidence is necessary to show its invalidity, be- 
cause such instrument or proceeding may be 
used for annoying and injurious purposes at a 
time when the evidence to contest or resist it 
may not be as eflectual as if used at once, still, 
if the defect appears upon its face and a resort 
to extrinsic evi este [on the part of the plaintiff] 
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is unnecessary, the reason for equitable interfer- 
ence does not exist, for it cannot be said that 
any cloud whatever is cast upon the title.” 
And the same principle may be extended to cover 
cases where the instrument is not null and void 
upon its face, so as to be incapable of being 
used as a means of vexatious litigation or serious 
injury,” but the party claiming under it, in order 
to enforce it, must necessarily offer evidence 
which will inevitably show its invalidity and 
destroy its efficacy? In neither of these cases 
can there be said to be any cloud, any real 
danger to the plaintiff's right or title or the 
security thereof, and the processes of the court 
cannot be permitted to be unnecessarily abused.* 
But the question should always «be treated as 
one of discretion and not jurisdiction. A differ- 
ent view, Prof. Pomeroy has forcibly pointed 
out, “often operates to produce a denial of 
justice. It leads to the strange scene almost 
daily in the courts, of defendants urging that the 
.Anstruments under which they claim ave void, and 
therefore that they ought to be permitted to. stand 
unmolested, and of judges deciding that the 
court cannot interfere, because the deed or other 
instrument ts void, while from a business point of 
view every intelligent person knows that the ins- 
trument is a serious injury to the plaintiff's title, 
greatly depreciating its market-value, and the 
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judge himself who repeats the rule would neither 
buy the property while thus affected nor loan a 
dollar upon its security. This doctrine is, in 
truth, based upon mere verbal logic, rather than 
upon considerations of justice and expediency.” 
Where there is no immediate danger to the 
plaintiff's rights or title, the court may interfere 
in his favour, if satisfied that delay is likely to 
entail loss of evidence or to introduce complica- 
tions by bringing into existence conflicting rights 
of third parties. In the case of the fraudulent po- 
licy put in illustration (2) to section 39, Specific 
Relief Act, the court will be induced to exercise 
its discretion in favour of the underwriter before 
any loss has actually happened or been threatened, 
because it is,obvious that satisfactory evidence 
of unseaworthiness can be more easily adduced 
while the vessel is still in existence than after it has 
been lost. And in the case of bills of exchange, 
the consideration of which has failed, put in 
illustration (7), the court, in determining the exer- 
cise of its discretion, will also take into con- 
sideration the likelihood of the bills circulating 
and being negotiated into the hands of holders 
in due course.’ 
! 4 Eg. X. s. 1399. This criti- 
cism was judicially approved in 
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Day Co. v. State of Tevas, [1887] 
68 Texas, 527, 1 Keener, 364, 
where Stayton, A. J, said: 
defendant who asserts claim even 
under an instrument void on its 
face, cannot be heard to say that it 
has not such semblance of validity 
as to create a cloud upon the ttle 
to property Which it professes to 
convey, that will prejudice the nght 
of the real owner if it be not re- 
moved. He cannot be heard to say 
that others will not attach to it 
the same degree of faith and credit 
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its holder is injured, or is likely to 
te injured.” also Zinmell v. 
Battey, (184311 17 R I., 241, 1 
Keener, 388; WÁi/ebonse V, Jones, 
[1906] 12 L. R. A, N. S.. 49, 57-61. 
Cf, 2 Pomeroy, &7 R, 1239, n; 
2 SO Eq.. 13 n. ( Bigelow's note). 

* Cf. Collett, 288. [n America 
the jurisdiction of equity seems to 
be exercised as a matter of course 
where the instrument is negotiable 
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such cases if the present unlawful 
holder, although the legal defence 
toan action byhim would be per- 
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The court will also require to be satisfied of 
the plaintiff's present interest and title. A bill 
to remove a cloud from the title cannot be 
brought by a stranger to the title." Where there- 
fore an owner of land warranted his title to the 
same and sold it to two purchasers, it was held 
that he had no further interest left in the property 
and could not maintain an action to set aside a 
mortgage, on foot of which the defendant had 
subsequently brought a suit and obtained a decree 
against the two purchasers, and this decree. 
The mortgage had merged in the decree and 
there was no instrument which could be treated 
either as void or voidable against a person who 
had sold away the property which the decree 
purported to affect. So where a party has no 
title but only an expectancy, say, a Mahomedan 
son, a deed of gift executed by his father of 
his own property in favour of a third person will, 
it is apprehended, be neither void nor voidable at 
his instance, and cannot be impeached by him, 
unless he can prove fraud or other equally cogent 
invalidating circumstance. 

The court is not bound to cancel the whole 
of the instrument impugned, but tay in its dis- 
cretion, allow a part of it to stand This it will 
feel disposed to do where the inst ment is*evi- 
dence of different rights or different obligations. 
A bill of exchange, e. g., may bear several en- 
dorsements, one of which alone is forged. At the 





a bona fide purchaser, such legal 
defence would be cut off." The 
transfer of the instrument is usually 
enjoined and its surrender ordered. 
Pomeroy, Eg J.,ss. 221, 1340. 
' 2 Pomeroy, Eg. R., s. 739, Pe 
1229. 
? Fhuna y. Beni Ram, [1887] 9 
All., 439. But it seems to have 
held in America  tbat one 


who has conveyed with covenants 
of warranty, or under an agree- 
ment to clear the title for the benefit 
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court of equity to remove a cloud, 
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lien for part of the purchase-money. 
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suit of the indorsee whose signature has been 
forged, the court may cancel the forged en- 
dorsement and leave the bill to stand in other 
respects. In a suit for partial rescission of a 
contract that came up before the High Court 
of Calcutta, relief was granted to the plaintiff 
under section 40, Specific Relief Act. That case 
arose out of a contract to cultivate indigo in 
different villages.. The court held that the 
instrument of lease evidenced different rights and 
obligations, and the plaintiff-tenant having been 
ejected from some of the lands and thus dis- 
abled from carrying out a part of the contract 
was entitled to have the lease cancelled to that 
extent." Where by reason of a mutual mistake 
alot of land was sold at an undervalue, the 
aim of the court, in giving relief for a mistake, 
° being to put the parties, as nearly as possible, 
in the situation they would have been in but for 
the mistake, an American court held that that 
aim would be better accomplished by rectifying 
the price than by annulling the conveyance.’ 
Registered If the instrument in question has been regis- 
instrument. tered under the Indian Registration Act, the 
court inthe event of decreeing a claim for its 
cancellation and surrender, shall send a copy of 
its decree to the officer in whose office the instru- 
ment has been so registered, and such officer 
shall note on the copy of the instrument con- 
tained in his books the fact of its cancellation.‘ 
But a Registrar is not a “competent court” and 
his order overruling the plaintiff's objections and 
directing the registration of an instrument, which 
the plaintiff impugned as a forgery, will not pre- 





' S.R.A., s. 40, ill. * Lawrence v. Séaigg. [1866] s 
3 Inder Pershad Singh v. Camp- R. 1., 256,2 Scott, 596. -= 
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clude the latter from suing for the cancellation of 
this disputed instrument." | 

But as the court has a discretion to exercise, 
it will not be willing to entertain inconsistent 
claims. Where, therefore, the plaintiff sued for 
cancellation of a sale-deed, said to have been 
executed by him, upon the allegation that it was 
a forgery, and stated as alternative cases that 
the execution of the deed had been obtained by 
fraud and that it was also void for want of con- 
sideration, the Madras court rejected the claim.? 
But a plaintiff may sue for cancellation ofa deed 
of gift under which the defendant claims even 
after he has instituted a possessory action in 
respect of the immoveable property which is the 
subject of the gift and of which the defendant 
has taken possession. Where, however, a suit 
is already pending wherein the defence raised 
is that the bond is void, another suit for cancella- 
tion of the bond is unnecessary.* 

It is necessary to bear in mind that in a suit 
instituted under chapter V, Specific Relief Act, 
the relief that the court can grantds of a limited 
character. It may, first, adjudge an instrument 
to be either void or voidable, and it may, next, 
order it to be delivered up and cancelled. Where 
the plaintiff asks for other and further relief, the 
suit is not for cancellation. The form of relief 
is of importance in determining the question of 
limitation. Toa suit for cancellation of an ins- 
trument article 9t, schedule I, Indian Limitation 
Act, applies and it must be instituted within three 
years? But where the cancellation of an instru- 





` Mohima Chunder v. Jugul * Chhaganía! v. D&ondu, [1903] 


Kishore, [1881] 7 CaL, 736: 27 Bom., 607. 
* Iyyappa v. Ramalakshmamma, * Bakatram w. Karsetji, [1993] 
[1890] 13 Mad., 549. 27 Bom., 560; Rampal v. Salbhad- 
- G v. Lalit Mohan, dar, [1902] 25 AIL, rt, P.C. 


[1953] 26 AIL, 236. 
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ment is not the primary relief, but 1s ancillary to 
the main relief prayed for, the period of limitation 
applicable will have to be determined. with refer- 
ence to this main relief.’ Suppose a Hindu 
reversioner, upon the death of the widow life- 
tenant, sues to recover possession of property 
which this widow had alienated by deed in favour 
of a stranger, possession is the main relief asked 
for, and the plaintiff has twelve years from the 
date of the death of the widow for bringing the 
suit.” So where the plaintiff alleged that he was 
the owner of certain land, which a stranger had 
fraudulently mortgaged to the defendant, and the 
latter having applied for foreclosure and the usual 
notice having been issued, he claimed ‘‘that, the 
mortgage-deed being set aside, the land be pro- 
tected from the illegal foreclosure by cancelment 
of the foreclosure proceedings," the court held that 
the suit was really one for a declaratory decree 
and article 91 afore-mentioned was not applicable.‘ 
Where the next presumptive heir sues for a 
declaration that an alienation of land made by a 
Hindu or Mahomedan lady in possession of such 
land, is void except for her life or until her re- 
marriage, article 125 applies, and the suit may be 














t Cf. Narayanan v. Aannammai, art. 9r, Lim. Act, sch. II. But for 


I ] aS Mad., 338. urposes of court fee a suit pray- 

Lë IX of 1908, sch, [, art. Ka for a declaration that uate 
ZS: Horthar v. Dasarathi, [1905] deed was fraudulent and for an 
c wn. 636 ; Mitra, Zim., 1042- order to have it cancelled and a 

A C Wis reversioners ask for a copy thereof sent to the Registrar, 
declaration of invalidity of aliena- falls within sz, para A. cl ten, Act 
tion art. 120 applies, Krisna v. Vil of 1870 Parvati Baiv. Vishra- 

Lakshmi, Deos] 18 M.L.] R., 275. xati, [1905] 29 Bom, 207. For, 
Cf. Unni — Amma, deed aa Y — setting aside a 
1890] 1 Mad., Size as void and declaring a party's 

t p ELA AA 3s [1907] 34 Cal. hts not to be affected by La ys 
329, P.C. Karm — v. Karmdad, ahimthai v. Fulbat, [1902] 26 


E hee 577. 581-2; Motilal? vw. 
— ee Är S v. Sahodra Bibi, Karrabuddin, (1897) ES (Cal, :376. 


A 853) 5 All. 32 — iw cases col. 186, P.C. 
Mitra's commentary on 
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brought within twelve years of the date of the 
alienation.' 
An instrument may evidence a transaction 
which the court cannot support, but there may be 
a right to compensation in respect of it which a 
court of justice will not deem inequitable. The 
remedy of cancellation is not a matter of absolute 
right, and, as we have seen, he who seeks equity 
must do equity." A court may, therefore, on ad- 
judging the cancellation of an instrument, which 
it holds to be void or voidable, impose terms upon 
the plaintiff, who has moved it, and require him to 
make any compensation to the defendant which 
justice may require,? This compensation too can- 
not be claimed as a matter of right, the court 
will exercise its discretion. It may refuse to show 
any favour to a professional money-lender who 
knows that a person is a minor and yet proceeds 
to advance to him a loan.* But the discretion is 


— — —— 


* Hrohmo Dutt v. Dharmo Dass 





-——— — 


' Mitra, Zim., 973. sqq. Mesraw 


v. Girjanundan, [1908] 12 C.W.N., 
857; Ram Sirup v. Ram Dei, 
(1997] 29 All.. 239. Where suit by 
remote reversioner, art. 120 applies, 
Bhagwanta v. Sukhi, [1$99]22 All., 
33, 41, F.B. ; where alienation by 
mother as guardian for minor son, 
who subsequently dies, neither art. 
125, nor art, 141 applies, Soundara 
v. Velayudam, [18945] 4 M. L.J, 


ap ed 3, 

America it has accord- 
ingly been held that a court of 
equity will not cancel a real-estate 
mortgage securing a just debt, 
which concededly has not been 
paid, at the suit. of the mortgagor, 
or one standing in his shoes, when 
- the only ground urged for such 
relief is that. the statute of limita- 
tions is available as a defence 
against its foreclosure, Tracy v. 
—— [1906] 6 L. R. A, N. S, 

* S.R. 3,5. 41; 2 Story, Za, s. 
696. * y Géi 


Ghose, [1898] 26 Cal., 330, 381, affd. 
sm. Mokori Bibee v. Dhurmodas 
Ghose, [1903] 30 Cal, 539, P, C. 
ampta Prasad v. Sheo Gopal Lal, 
[1994] 26 All, 234, purports to 
follow this ruling, but the actual 
decision is not satisfactory. It was 
found as a fact that the plaintiff, 
who had sued for cancellation of a 
mortgage-deed executed by himself, 
had actually received part of the 
consideration (a fact which the 
plaintiff had denied in the plaint ), 
but the court of first appeal Mose 
the plaintiff being a minor, it had 
nO discretion to exercise, and un- 
conditionally decreed his claim. In 
second appeal the High Court 
could notand did not consider the 
evidence to determine if justice 
required the payment of any com- 
pensation to the defendant, but it 
should bave corrected the error of 
the lower appellate court, which had 
overlooked s. 41, S.R.A. 
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a Judicial one, and where a minor, who has obtain- 
ed a loan upon security of landed property, comes 
to a court of equity to have the mortgage-deed 
cancelled, the court may make its decree condi- 
tional upon his refunding to the creditor the 
money actually received by him.' "There is no- 
thing in section 41, Specific Relief Act, to com- 
pel à court to restrict the considerations of justice 
to cases where the parties arrayed on both sides 
are of full age. Where this is the case, however, 
there can be no difficulty in the way of the court 
giving full effect to the equities as between the 
parties before it, and sections 64 and 65, Indian 
Contract Act, may also be usefully referred to. 

In conclusion, I will ask you to note that 
equity will also relieve where an instrument has 
been delivered up or cancelled through fraud or 
mistake. A case in pointis Banta v. Vreeland; 
where an aged man, ignorant of business, had sur- 
rendered and cancelled a mortgage-deed under a . 
mistaken belief that it had. been paid up long be- 
fore. Upon proof of mistake a decree for fore- 





— — — — 





' Dattaram v. Vimayaé, [1903] 18 Cal. 157, 163, P. C. 
28. Bom, 181. Cf. Ayit SingA v. a 1 Story, £g, s. 167. 
Zar Bahadur Singh, (1884) 11 ei (1863) 15 ON, J, Bay 10953 
61, P. C Distinguish Madko Keener, 368. 
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LECTURE X. 
Declaratory Decrees 


Akin to the relief of cancellation of instruments Declaration 
is that of a declaratory decree. But the remedy "^ fem, 
in the latter case is of a wider and more compre- ~ 
hensive nature. Any person entitled to any legal 
character or to any right as to any property, may 
institute a suit against any person denying, or 
interested to deny, his title to such character or 
right, and the court may in its discretion make 
therein a declaration that he is so entitled, and 
the plaintiff need not in such suit ask for any 
further relief The remedy provided .by section 

2, Specific Relief Act, is based more upon 
Scotch? than English practice. © English courts 
of equity in former times often prefaced their 
decrees with a declaration of rights or title, but this 
was only by way of introduction to some other 
relief which it was the aim and object of those 
decrees to grant? In 1852 the English practice 
was assimilated to the Scotch by the enactment 
of the Chancery Improvement Act, section 50 
of which was two years later re-enacted for the 
Supreme Courts in India,* and this provision also 
found a place in our first Code of Civil Proce- 
dure.^ Section 15 of this Code ran thus :— 

"No suit shall be open to. objection on the Old Indian 
ground that a merely declaratory decree or order Jg, | 








SR As s 42. $1883 IO Cal, 324, P. C. ( s. n. 

* Cf. Mackay, Practice of the sri Dut v. Hansbutli); Bhujen- l 
Court of Session, vol. I], pp. 93- dro v. Triguranath, [1882] 8 Cal.. o 
100. I Stokes, .1.-/. Codes, 934. 761, 764. 

* 1 Seton, Fudgments,23 ; Fischer t15&16 Vict, c. 86. Rooke v. 

v. Secretary of State, [1893] 261.A., Kensington, [1856] 2 K. & J., 753 . 


28, 22 Mad., 270. Cf. Hunsġutti * Act VI of 1854, s, 29. 
v. Iskri Dutt, (1879) 5 Cal, 512, * Act VIII of 1859, ` — 
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is sought thereby, and it shall be lawful for the 
civil courts to make binding declarations of right 
without granting consequential relief.” 

It is possible that this provision of law met 
with a more liberal interpretation in the Indian 
courts’ than did the corresponding provision in 
the parent Act in England; But the practice 
which was established under the Civil Procedure 
Code, and which was sanctioned by the Privy 
Council, was that a declaratory decree would be 
made only where there was a right to some con- 
sequential relief which, if asked for, might have 
been given by the same court, or where, in 
certain circumstances, it was required as a step to 
relief in some other court? The Specific Relief 
Act has altered and to some extent widened 
the scope of the remedy. A declaratory decree > 
cannot be now made where it is open to the 
plaintiff to ask for further and consequential 
relief, but where this is not open to him and 
there can be no executory decree, the court may 
yet decree a declaration of present and future 


Present law. 


rights.: The intention of the legislature pro- 
bably was to authorise an Indian court to grant 
to a plaintiff the relief which the English Court 


of Chancery grants in cases where no relief at 
common law is available. Æg., wherea proprie- 
tor's title was in danger, and he could not bring 
an action at common law to try the question ot 
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title, the Court of Chancery would give him this 
indirect form of relief, oz, a declaration, the 
more direct kind not being open to him.’ It does 
not appear that in India a suit for a mere decla- 
ration can be brought under any other provision 
of the law.* 

The utility and importance of the remedy 
are manifest, for its object is 'to prevent future 
litigation by removing existing. causes of contro- 
versy. It secures for the Indian litigant the 
same advantages which were sought by the old 
equitable bills of peace, bills gura timet and 
bills to perpetuate testimony in England. This 
method of adjusting title by bill in equity proved 
so convenient that in many of the United States 
statutes have been passed extending the jurisdic- 
tion of a court of equity to all cases where a party 
in possession, and sometimes out of possession, 
seeks to clear up his title and remove any cloud 
caused by an outstanding deed or lien which he 
claims to be invalid, and the existence of which 
is a threat against his peaceable occupation of the 
land, and an obstacle toits sale; The inequity 
that was designed to be remedied grew out of the 
situation of a person in the possession of land as 
owner, in which land another person claimed an 
interest which he would not enforce; and the 
hardship was that a person so in possession could 
not force his adversary to sue, and thus put the 
claim to test.^ A number of statutes has there- 
fore been passed with the object of quieting title 
or compelling the determination of claims to real 





' Bholai v. Kali, [1885] 8 AIL, Sharon v. Tucker, [1892] 144 U.S., 
7o (Mahmood, J.) $33, — erik J 


3 Kunhiamma v. Kunáunni, * 2 Story, Eg, cb. xxi, xxii, xlii. 
[1892] 16 Mad., 140, 142. * Weárman v. Conklin, 155 U. 


* Holland v. Chalen, 110 U.S., S. 314. 
20, where the distinction between * Jersey City v. Lembeck, 31 N. J. 
a bill of ce and a bill guia Eq., 255. 
éime?, i$ well brought out. See also 
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estate," and they accomplish a most useful pur- 
pose. “It is certainly for the interest of the 
state," said Field, J., “that this jurisdiction of the 
court should be maintained, and that causes of 
apprehended litigation respecting real property, 
necessarily affecting its use and enjoyment, should 
be removed ; for so long as they remain they will 
prevent improvement and consequent benefit to 
the public. It is a matter of every-day observa- 
tion that many lots of land in our cities remain 
unimproved because of conflicting claims to 
them. The rightful owner of a parcel in this 
condition hesitates to place valuable improve- 
ments upon it, and others are unwilling to pur- 
chase it, much less to erect buildings upon it, 
with the certainty of litigation and loss of the 
whole. And what is true of lots in cities, the 
ownership of which is in dispute, is equally true 
of large tracts of land in the country. The pro- 
perty in this case to quiet the title to which the 
present suit is brought, is described in the bill 
as wild and uncultivated land. Few persons 
would be willing to take possession of such land, 
inclose, cultivate and improve it, in the face of 
a disputed claim to its ownership. The cost of 
such improvements would probably exceed the 
value of the property. An action for ejectment 
for it would not lie, as it has no occupant ; and if, 
as contended by the defendant, no relief can be 
had in equity because the party claiming owner- 
ship is not in possession, the land must continue 
in its unimproved condition. It is manifestly for 


the interest of the community that conflicting 


claims to property thus situated should be settled 
so that it may be subjected to use and improve- 





' 4 Pomeroy, Eg. 7. s. 1396: 2 Pomeroy, Eg. R., p. 1241 x. 
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ment." The Indian enactment, in one respect 
at any rate, has a more extended scope, for it 
contemplates the settlement not only of conflict- 
ing claims to property but also of disputes 
as to status, though it may be doubted if a 
suit to have the true construction of a statute 
declared would come within its purview A 
declaratory decree confers no new right, it only 
clears up the mist that has been gathering round 
the plaintiff's sSfatus or title. A man’s sZafus or 
"legal character" is constituted by the attributes’ 
which the law attaches to him in his individual 
and personal capacity, the distinctive mark or 
dress, as it were, with which the law clothes 
him. There are some attributes which may be 
said to belong to humanity in general so long 
as it does not deviate from the normal type. 
But individuals may have characteristics peculiar 
to them, and these peculiar characteristics will 


constitute the status of each. An adopted son, 


for instance, is not quite the same as a natural- 
born son, and with neither can be placed on an 
even footing a natural or illegitimate son. The 
rights of a son again may differ from those of 
a daughter, and the married woman in the eye 
of the law may be a different person from a 
widow or even a divorcee. The legal character 
and position of each may be differentiated. Ac- 
cording to Holland, the chief varieties of status 
among natural persons may be referred to the 
following causes : (1) sex ; (2) minority ; (3) ‘patria 
potestas’ and ‘manus’; (4) coverture; (5) celi- 
bacy ; (6) mental defect; (7) bodily defect; (8) 
rank, caste, and official position ; (9) slavery; (10) 
profession ; (11) civil death ; (12) illegitimacy ; (13) 





' Holland v. Challen, 110 U. S, * Fischer v. Secretary of State, 
I9, 2I. [1898] 26 I. A., 28. " 
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heresy; (14) foreign nationality; and (15) hostile 
nationality... Now there may be a question raised 
regarding a person's s/aius, it may, e. g., be dis- 
puted if a certain woman is the lawfully wedded 
wife of a certain person,’ or if a certain child whom 
alady is bringing up is the adopted son of her 
husband. Upon the settlement of this question 
important rights, both personal and real, may 
depend, and a court may be asked to put an 
end to dispute and uncertainty by determining 
the legal character in. issue. Where the defen- 
dants had made a statement before the revenue 
authorities stating that the plaintiffs were Sheikhs 
and, as such, not entitled to various rights in the 
village to which Rajputs alone were enutled, the 
Punjab Chief Court held that the plaintiffs were 
entitled to sue for a declaration that they. were 
Rajputs of the specified goż.* j 


Or again the dispute may be regarding a 


person’s rights and interests in property, a cloud 
may have been cast upon his title. This con- 
venient expression, “cloud upon title,” I have used 
before, but the meaning may not be quite clear 
to you. I may therefore explain that it is some- 
thing which is apparently valid, but which is, 
in fact, invalid.5 Itis the semblance of a title, 
either legal or equitable, or a claimeof an interest 
in lands appearing in some legal form, but which 
is in fact unfounded, or which it would be inequit- 
able to enforce. As another American authority 
puts it, *A cloud upon a title is but an apparent 
defect in it. If the title, sole and absolute in 
fee, is really in the person moving against the 


— — — — — 
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cloud, the density of the cloud can make no 
difference in the right to have it removed. Any- 
thing of the kind that has a tendency, even 
in a slight degree to cast doubt upon the owner's 
title and to stand in the way of a full and free 
exercise of his ownership, is, in my judgment, a 
cloud upon his title, which he may remove.” 
Ze, a neighbour may claim a right of way 
across a field that belongs to another; or a life- 
tenant may alienate the property in his possession 
to the prejudice of the rights of a reversioner 
or remainderman. This cloud may be consti- 
tuted by a deed or other instrument or proceed- 
ing, and if left to gather and not dispersed in 
time, it is likely to be used to embarrass or affect 
a party's title injuriously and vexatiously.4 Evi- 
dence going to establish the unsubstantiality of 
the cloud may be lost in course of time, the value 
of the property may fall in the market, the secu- 
rities may depreciate, and the person lying under 
the cloud may even be prevented from making 
definite and certain arrangements for his family. 
The interests of justice therefore require that 
this unfortunate person should be permitted to 
invoke the aid of the court for the removal of the 
cloud as early as practicable.5 
As the remedy is statutory, it is necessary to Conditions for. 
consider the provisions of the statute for deter- "elek | 
mining the conditions under which the courts 
will administer relief. These conditions are, first, á k, 
that the plaintiff should at the time of suit be 
entitled to any legal character or to any right . 
as to any property ; next, that the defendant t 
should then have denied or be interested in deny- - | 


— — ———— 
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s 

ing this character or right ; and, lastly, that the 
plaintiff should not then be ina position to ask 
for relief consequential upon the declaration 
prayed for. If, therefore, the plaintiff can show 
a present existing interest in himself coupled 
with a present danger or detriment to such in- 
terest, the court, in its discretion, may make a 
declaration which will avert such danger or detri- 
ment, provided that he is not at the time shown 
to be also entitled to an executory decree." It 
will be convenient to consider the several con- 
ditions or elements above mentioned separately. 

(a) There must be a present interest in the 
plaintiff. If it is an interest in property, it may 
not be one for immediate enjoyment. [In the 
case of real property English lawyers distinguish 
between estates in possession and estates in ex- 
pectancy,' r.e., lands (to take as an instance one 
species of real property only) of which a party 
may now be in possession and enjoy the usufruct, 
or lands in respect of which a party has only a 
a right of future enjoyment. But though actual 
enjoyment may be postponed, that does not 
affect the present character of the right. The 
right is there, but the facts which are to put that 
right in motion have not yet emerged. Such a 
right is to be distinguished from a mere chance 
or possibility of right, a vague ne et ees inas- 
much as it is a distinct and defnite interest 
known to the law, which is capable of alienation 
and devolves at demise of the person of inhe- 
rence upon his heirs or representatives? Where 
a suit is brought for the removal of a cloud from 
a title, the plaintiff can obviously have no /ocus 
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standi to maintain this suit if he is a stranger to 
the title. *'It is not conceivable, in the nature of 
things, said McClellan, J., “that any state of 
facts in regard to the title, any character of 
muniments evidencing prima facie title in others, 
could be said in any sense to shade and obscure 
that which has no existence." He must have 
some title in himself, for a plaintiff can recover 
solely on the strength of his own title, and not 
on the weakness of that of his adversary.” But 
this title need not be a perfect or absolute one, 
which will avail against the whole world; it is 
enough if the plaintiff can show in himself a title 
which is superior to the alleged cloud.’ | 
Now let us examine some of the titles whicl 

have been recognised in decided cases. If the 
plaintiff is entitled as owner to some property, he 
has the fullest title that the law recognises, and 
there can be no question as to his right to main- 
tain a suit in respect of that property. This title 
may be by inheritance or purchase or even pres- 
cription.* But in any case if it is jeopardised or 
clouded by reason of an adverse claim, the plain- 
tiff may have relief. This adverse claim may be 
based ona deed purporting to be executed by the 
plaintiff's predecessor-in-title5 or on a fraudulent 
conveyance made by a stranger to the title,* or an 
unlawful alienation made by a co-owner.? Or 
the claim may take the form of an order bya 


' Lyttle v. Sandefur, [1899] 93 
Alabama, 396, 1 Keener, 385. 

* Kennedy v. Elliot, 85 Fed., 832 ; 
2 Pomeroy, Eg. R., 5.730. Ante, 63 7. 

3 South Chicago Brewing Co vw. 
Taylor, 205 Iil., 132. 

* Per Sawyer, J.: “ The statute 
of limitations as against a party 
claiming under a written title would 
have performed but half its mission 
asa statute of repose, if the party 
relying EK it must wait till he is 
attacked before he can reduce the 
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evidence of his title to the form of 
a permanent record" Arrington 


Dec., 722. Sharon v. Tucker, 
144 U.S. 533, 1 Keener, 392. 
* Pixley v. Huggins, 15 Calif, 127. 
* Sobha Pandey v. Sihodra Bibi, 


v. Liscon, 34 Calif, 365, + Am. 
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1883]5 All..322( fraudulent mortgage 
—33* by notice of foreclosure *. 
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magistrate or other executive officer directing thé 
removal of what is described as an obstruction 
on the public way." Or the claim may be put 
forward on behalf of the public with the object of 
imposing a servitude upon the plaintiff's land, the 
pubhc, eg., may claim part of it as a highway.’ 
Ora neighbour may have committed acts of 
trespass upon the plaintiff's property, or collected 
rents from the plaintiff's tenants.* Or the plain- 
DÉI zs property may have been attached or even 
sold in execution of a decree obtained by a third 
party against a stranger. Or the plaintiff may 
have failed to reduce to possession the whole 
estate he has inherited, and the defendant may 
have falsely set up a claim as heir toit.° Orthe 
plaintiff may be the owner by purchase of certain 
property, but he may have deemed it expedient 
to get the conveyance drawn up in favour of a 
third person, and this person, relying upon his 
ostensible or paper title, may choose to play him 
false." In all these cases the plaintiff may have a 
declaration from the civil court that he is the 
owner of the property, and as such entitled to 
exercise overit the dominion of a proprietor, as 
against the adverse claimant. Soif a municipa- 
lity refuse leave to a proprietor of land to opena 
market thereupon, he may sue for a declaration to 
establish his right.* 








E (^ Secretary ef State v. Pethabhai All., 224. 

Keidas. | 1$92 Boem.. 293 ( alleg- > Narayanrao v. Balkrishna 
Siea, ae in front of E 4 Bom.. 529, F. B.: Shivram 
| Aintaman v. Fivu, [1888] 13 Bom., 
34. * s 
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The title again may be possessory. One in Possessory 
lawful possession of property may maintain it i 
against all but the rightful owner, and ifa third 
party interferes with his possession' or requires 
him to vacate,’ the actual possessor may obtain a 
declaration of his right to hold the property. 

And where property subject toa mortgage was 
sold in execution of a decree and purchased by 
the plaintiff, who obtained possession, he was 
allowed to maintain it against a subsequent pur- 
chaser in execution of a decree on foot of the 
mortgage, where it appeared that the mortgagee, 
though aware of the plaintiff's rights, had not 
impleaded him as a defendant to his suit for sales 
Possession Jona fide and lawfully obtained is, as 
we have seen before, protected by the courts* and 
to require a party in such possession to await the 
action of a hostile party claiming under the instru- 
ment or other matter constituting the cloud, until « 
perhaps the former's evidence and ability to 
defend against it is lost by lapse “of time, would, 
in many cases, be to deny him any remedy. But 
if the possession has been obtained by violence 
or by the use of any unfair or corrupt means or 
by fraud, equity will not lend its aid. Such pos- 
session does not create any interest which the law 
will recognise. 

The plaintiff's title again may be that of a co- Coowner- 
owner. A coparcener in a Hindu joint family "P 


— — M — — — — — — 


' Ismail Arif v. Mahomed Ghous, Courts. See Protap v. Ishan [1898] 4 = 
(1893] 20 Cal, 834, P.C.; M£. C.W.N, 266 ; Ghose, Mortgage, 735 m. 
— Rosa Min. Co. v. Palmer, (1899] 50 ' Ante, 62; Salmond, Torts, 5 
L.R.A , 289. 175-6; 17 M.L.J., 297 (art.). 
* S.R.A, s. 42, ill. Ge, > Per Gilfillan, CJ., Redin v. ^ 
* Nathu Singh v. Gumani Singh, Branham, 43Minn., 283. 
(1896) 18 All, 320. This decision ` ` * Cf. Watson v Lion Brewing Co., , 


partly turns upon certain views as to 61 Mich., 595; Adr v. Sullivan, 4 
the array of parties in mortgage 115 Alabama, 582; Stetson v. Cook 

suits which is peculiar to the Allaha- 39 Mich., 750; Hardin v. Jones, 86 

bad Court, and may not command iil. 313; Watefeld v. Sunday Lake 
unqualified assent in other Indian Min. C»., 85 Mich, 605. 
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may have a declaration that he is entitled toa 
certain undivided share in, say, the ancestral pro- 
perty, if. yet not partitioned.” And if a private 
partition. has taken place, whereby the plaintiff 
has obtained possession in severalty of a specific 
portion of the property previously joint, he may 
have his separate rights declared when the Collec- 
tor directs a partition of the whole property under 
the Bengal Act VIII of 1876. 

Other titles An undivided coparcener of a deceased Hindu 
may obtain by suit a declaration that he is entitl- 
ed to collect certain debts payable to the deceas- 
ed, though the latter's widow has already taken 
out a succession certihcate authorising her to 
collect them* The plaintiff may be a devisee and 
it may be a question whether he takes an abso- 
lute or a qualified estate under the will. Ee, a 
testator may bequeath his property to three 

` persons ‘to be equally divided amongst all and 

each of them, if living at the time of my death, 

then amongst their surviving children.’ If no such 

children are if existence, the legatees may, by suit 

against the executor, obtain a declaration as to 

whether they take the property absolutely or only 

for their lives, and also as to the interest of the 
children before their rights are vested.‘ 

The plaintiff's title may again be that of an ad- 

ministrator' orof a mortgagee from a deceased 

owner.” Or -he may bea vendor of immoveable 

property who has not been paid the full purchase- 

K money and has a lien therefor upon the estate 


— — — — — a — — — — — — 








5 Biubhan v. Durga Dat, * S.R. A, s. 42, ill. (8). 
— 258. Ci Ram Aster v, ^ Pennie v. Hildreth, Sr Calif., 


Nath [t to O. C.,204 117. | 

icti Use tea Revenue * Wamanrao v. Rus 

considered ). - Vie 21 Bom., 701 
8 Nath Singh v. Ramdein contested validity 
16 Cal. 117. 
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sold. Or the plaintiff may claim to have ac- 
quired a /akhiray tenant-right to certain lands, 
and if he has been in quiet possession for over 
twelve years and has not been a party to resump- 
tion proceedings taken by the defendant, he may 
sue fora declaration of such title with the object 
of preventing disturbance of his possession at the 
instance of the defendant.’ 

The plaintiff may be a trustee, and even if 
appointed by the members of a caste cannot be 
removed capriciously. A caste has power to do 
what it likes for the internal regulation of its 
affairs, and all questions relating to them are 
caste questions, But where a caste deals with 
its own property and creates civil rights in others 
according to law, the rights and obligations arising 
out of such dealing do not appertain to caste 
questions as such, or the internal regulation of 
its own domestic or social affairs. They are 
legal rights and legal obligations enforceable by 
our courts, as much as if, say, a private person 
had been a party to their creation.’ 

Or the plaintiff's right may be of an even 
more circumscribed character. It may apper- 
tain, eg., to an office. Take the case of a 
Hindu temple. The plaintiff may be a trustee 
of such temple, and if, suppose, the District 
Temple Committee has ordered him to be re- 
moved from office, he may institute a declaratory 
suit to contest the validity of the order.* Or he 
may be a priest and entitled to officiate as such 
ih the temple and to receive the offerings made 





! Sutüff v. Smith, 58 Kan., 559; ? Aóhoy Churn Pal v. Kaliy Per- 
2 Pomeroy, E; R.p. 1230 ». An shad Chatterjee, (1880) 5 Cal , 949. 
attaching creditor acquires a lien * Chapsey v. Fethabai, [1907] 9 
upon personal property and may Bom. L R., 514. 
maintain a suit toremove cloud * Ramanuja v. Devanay&a, [1885]. 
upon it likely to affect its sale. Voss — 8 Mad., 361. 
v. Murray, 50 Ohio St., 28, 
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there during a certain fixed period. If he is 
disturbed in his ministrations by a rival priest 
he may obtain a declaration of his rights from 
the civil court. Or the plaintiff's position may 
be still humbler, and he may havea right only to 
conduct pilgrims and worshippers inside the shrine. 
If the resident ministers in constant attendance 
upon the idol inside the temple prohibit access to 
the arcana, except upon the payment of a fee, 
the andas may impeach the legality of this inter- 
ference with their rights of free access and obtain 
a declaration with regard thereto.” A person inter- 
ested in a waf may sue to have an illegal alien- 
ation of the endowed property set aside.’ 

The plaintiff's right may, again, be to a dig- 
nity which is not wholly empty. If the use of 
a particular suffix or title carries with it the right 
to certain lands, the plaintiff may sue for a 
declaration of an exclusive right to use the same 
and the defendant may be enjoined from adoptng 
such suffix or title and thus by implication asserting 
a claim to the lands.* 

The above are all instances of rights of 
present enjoyment. But the law affords redress 
even where the plaintiff is not entitled to imme- 
diate enjoyment of the subject matter of the 
right. Section 42 speaks of “any right as 
to any property" and the words are large 
enough to include remainders and reversions, even 
if remote. The distinction between these 
two forms of real rights has already been indi- 


i Limbaire A'riáma v. Rama- | v. 4 Hein 1884] 7 All. WS, 
Bim Pimp, E 11 Bom. 548. Aart Hassan v. | iad Balkrishna, 
Ct. — eo, [1903] 8 O. C., [1899] 24 Pi. ` ba 

gardener's perquisite ). amaxu; v. A hisore, l 
39? xakdas iram v. Parjaram 22 Mad, 189. 


Ali v. Buthtewar 
Singh, [1883] 5 All, 497 ; Jawakra 
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cated." When a particular estate is created, any 
estate expressly created at the same time and so 
limited as to come into enjoyment upon the deter- 
mination of the particular estate is a remainder, 
whereas an estate of future enjoyment not thus 
expressly created is a reversion. In the Specific 
Relief Act the term ‘reversion’ is apparently- used 
in a lax sense and includes both a reversion pro- 
perly so called anda remainder; As to remain- 
ders a further distinction has to be noted. If the 
remainder is limited upon an event which is 
certain to happen, it is called a vested remainder ; Vested, 
° : | e contingent. 
the simplest instance is the case of a bequest of 
a life-estate to 4 and the remainder to Æ. Here 
A is sure to die sometime or other, and the re- 
mainder is vested in Æ. It may so happen that 
D may predecease 4, but S's interest, so long 
as tt exists, is a present vested interest. If, on 
the other hand, the remainder is limited upon an 
event which is uncertain, it is contingent. 
Suppose property is bequeathed to 4 for life with 
remainder to Æ if he attains the age of 21, and 
with a gift over to C. Now & may die without 
ever attaining the age of majority, it is therefore 
uncertain if the remainder will ever vest in him. 
But “it is not the uncertainty of ever taking effect 
in possession that makes a remainder contingent ; 
for to that every remainder for life or in tail is 
and must be liable, as the remainderman may 
die, or die without issue before the death of the 
tenant for life. The present capacity of taking 
effect in possession, if the possession were to 
become vacant, and not the certainty that the 
possession will become vacant before the estate 
limited in remainder determines, universally dis- 
tinguishes," says Fearne, “a vested remainder from 


—— 
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one that ts contingent." A contingent remain- 
der, however, is also a present right, though it 
cannot secure actual enjoyment of the property 
unless before the particular estate determines and- 
the succession opens out, the contingency has so 
befallen that the remainder has become convert- 
ed into a vested one. 

The above discussion is elementary but is 
necessary for determining the precise rights of 
that familiar figure in our law courts who is com- 
pendiously styled the Hindu reversioner^ There 
can be no question that a person in whom the 
reversion of an estate is vested has such a title 
as will support and justify a declaratory decree. 
But where the right is of a contingent 
character and it cannot be predicted for certain 
that it will ever mature into an absolute or even 
qualified right of present enjoyment, a court, 
having a discretionary relief to administer, may 
well pause before solemnly declaring such an 
inchoate and dubious right. A Division Bench 
of the Calcutta High Court has roundly declared : 
"Section 42 refers only to existing and vested 
rights and not to contingent rights like those of 
a person who has only a chance of succeeding to 
the estate of a Hindu after the death of a female 
heir in possession of the — is 

It is usual to speak of a Hindu reversioner's 


cecil —— — AAA — — — 
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HINDU REVERSIONER. 629 
interest as contingent, and the Judicial Com- 
mittee has treated it as a spes successionis 
which is inalienable.* But ''the Hindu law," to 
quote Mayne, "knows nothing of estates for life, 
or in tail or in fee. It measures estates not by 
duration but by use." Analogies drawn from 
the real property law of England should there- 
fore be avoided as apt to mislead. A Hindu 
widow is entitled to full beneficial enjoyment of 
the property in her possession, so long as she 
lives,* and she may lease it, and even alienate 
it absolutely, in. case of such necessity as the 
law recognises. The interest of the person pre- 
sumptively entitled to succeed to the estate upon 
her death is in one sense uncertain, because his 
claim may pass away by his own death, or be 
defeated by the birth or adoption of one who is 
nearer than himself. But as he has the present 
capacity of taking possession, if the possession 
were to become vacant by the determination of 
the widow's estate, his reversionary interest 
cannot strictly be treated as ‘contingent’ in the 
sense of the distinction pointed out by Fearne’ 
We accordingly find that the right of the Hindu 
reversioner to sue in respect of the acts of the 
female heir which imperil his title and injure the 
estate is well established,’ and the Indian legis- 


— —— 


| Cf. Brahmades v. Harian 
Singh, [1893] 25 CaL, 778, 780; 
athama v. Dorasingha, [1875] 
21.A., 169; Mayne, Hindu Law, 
p 871. 

3 Bahadur Singh wv.  .Mojar 
Singh, [1901] 24 All, 94. 107, 
P.C. Cf. Sham Sundar v. Achhan 
Kunwar, [1898] 21 All, 71, So. 
PC 


> Hindu Late, s 625, p. 819. 

* Ibid, s. 625, p. 842 ; /Zurrydoss 
v. Rungunmoner, [13851] Sev., 657; 
Moniram wv. Keri, [1879] 5 Ca 
776, 789, P.C. 
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* Cf. Collett, 306; Nelson, 270; 
Gray, Perpetuitres, 85. 

" Raj Lukhee v. Gokool, [1369] 
13 MILA., 209, 224;  Goolaó v. 
Kurun, [1871] 14 M.LA, 176; 
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t Cal, 289; Mayne, op. cit., s. 64 
p. 871; Hem Chunder v. Sarna- 
moyi, [1894] 22 Cal., 354; Adideo 
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lature has expressly recognised it in illustrations 
(e) and (f) of section 2, Specific Relief Act. 
Where the lady in possession alienates part of 
the property,' the person presumptively entitled 
to possess it, if he survive ber," may, in 
a suit against the alienee, obtain a declaration 
that the alienation was made without legal neces- 
sity? and was therefore void beyond the alienor's 
life-time. And if the lady adopts a son to her 
deceased husband, the reversioner presumptively 
entitled to succeed on her death without a son, 
may, in a suit against the adopted son, obtain 
a declaration that the adoption is invalid.* 
The general rule no doubt is, as these illustra- 
tions show, that the immediate reversioner should 
sue for a declaration in respect of the female 
heir's acts, but the rule admits of exceptions, as 
was pointed out by the Privy Council in the 
leading case of Rant Anand Kunwar v. Court of 
Wards. A more distant reversioner may sue 
if those nearer in succession are in collusion with 
the widow, have concurred in her act, or have 
precluded themselves from interfering, or refuse 


without sufficient cause to institute proceedings.” 
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<ons constituting the next reversion, 3 Gouri v. Zirumaya, [1907] 18 

Bajrangi v. Manokarnika, (1907 ] zo M. L. J. R.. 17 ; Singam vw. Drau- 
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Darga Charan, [1908] 8 C.L J. 
120; Vinayak v. Govind, |1900] 
23 Bom., 129. " 
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" ancestor should die immediately, 
would be his heir ; but whose right 
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v. Surasbah, , 1901] 24 AIL, 82,84. 

* Their lordships added, “In such 
a case the facts justifying the dis- 
tant reversioner's suit ought to be 
set out and, probably, the nearer 
reversioner ought to be made a 
party to the suit," This suggested 
requisition as to the array of parties 
was enforced in Ramaétat wv. Ran- 
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This means that the presumptive heirs in. succes- 
sion may, by reason of acquiescence in the act 
complained of* or estoppel, whether legal or equit- 
able, be not in a position to impeach that act, or 
they may not simply be willing to do.so. The 
conduct of the nearer reversioners need not 
necessarily be fraudulent, and mere omission to 
sue within the statutory period may give a remoter 
reversioner a right of suit. But the exceptions 
specifically mentioned by the Judicial Committee 
cannot exhaust the list. The next reversioner, 
e.g., may not be on the spot to question the act 
with the promptitude that its nature demands,* he 
may not have been heard of for years, and though 
nobody can testify for certain that he is dead, his 
whereabouts may not be known.* The protection 
of the estate by this reversioner in such a case is 
as much withdrawn as when he fraudulently col- 
ludes with the female heir. Or the next heir in the 
line of succession may be another female who, 
when her turn comes, will hold only a limited 
estate.^ There has been some difference of opinion 
on this case in the Allahabad High Court. There 
are two decisions consecutively reported in I. L. 
R., 6 AIL, in which diametrically opposite views 
are expressed.” They were given much about the 
same time and without reference to each other. 
But in a later case another Division Bench of 
the Court refused to recognise an exception 
to the general rule where the immediate rever- 


— — — — — ~ —— — — — — — 
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sioner was herself not entitled to more than a 
widow's estate." Not much attempt was, how- 
ever, made to meet the arguments embodied in 
the judgment of Mahmood, J., in the earlier case? 
and this has recently been cited with approval 
by K. Husain, J> The Madras High Court 
has consistently taken the more liberal view,* 
which has also been adopted by the Calcutta 
Court. The authorities on the subject have been 
elaborately reviewed by Mookerjee, J., in the last 
case," and this learned judge, as usual, has not 
left much for any subsequent enquirer to add. 

In fact, what I have called the general rule 
above embodies, I apprehend, a rule only of 
discretion and not jurisdiction. Section 42 
makes no distinction between the rights of a near 
and those of a remote reversioner, and the general 
words of the enactment cannot be controlled by 
any limiting words used in one or more of the 
illustrations.” [t does not therefore seem correct 
to say that only the immediate reversioners can 
bring such a suit, though where it is sought to 
be maintained by a more remote reversioner, the 
court, in the exercise of its discretion, will have 
to determine if, in view of all the circumstances, 
it will be justified in making a declaration in 
favour of the plaintiff? The enactment is reme- 
dial-and highly beneficial, and it deserves to be 
construed liberally, as a statute of repose." 
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The above considerations show, I believe, Contingent 
that the dzcftum in Greeman Singh's case, NEE 
already referred to, is too broadly expressed. A 
reversionary right is as much a right to property 
as any other, and the fact whether the rever- 
sioner can claim an interest which is apparent 
and indefeasible? or is merely presumptive, does 
not give rise to any difference in kind. There 
seems ground, therefore, for the dissent from the 
Calcutta view which has been expressed at 
Madras? and Allahabad.* In the Madras case 
the alienation in dispute was challenged by the 
sons of the uncle of the husband of the Hindu 
widow who had made it, and in the Allahabad 
case the suit was brought by a person who under 
a will claimed to be entitled to succeed to the 
property immediately on the death of the lady 
( mother of a Hindu testator ) whose acts were 
impugned. Ina more recent Madras case, the 
presumptive reversioner was allowed to maintain 
a suit for a declaration that a will alleged to have 
been executed by the last male owner was made 
under undue influence and coercion, and as 
such was invalid as against his reversionary 
interest, though the widow of the alleged testator 
was alive, and no collusion, acquiescence or 
laches on her part was shown. The right of such 
a reversioner to sue for a declaration is not con- 
fined to the case of transactions by the widow 
herself, as are referred to in illustrations (e) and 
(f) to section 42.” Similarly in Calcutta a 
Hindu daughter has been held entitled during 
the life-time of her mother, to maintain a suit for 
the construction of the will of her deceased father 
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and declaration incidental thereto, especially 
where the mother had allowed her rights, if any, 
to be barred by limitation, and where the im- 
mediate conduct of the executors would be deter- 
mined by the construction, It is by no means 
necessary that the right in reversion should arise 
by operation of law, independently of the acts of 
parties. A daughter of a deceased Hindu copar- 
cener possesses under the law no reversionary 
right in respect of the joint family property, but 
if bya family arrangement any such right has 
been declared in her favour, that will make her 
competent to maintaina suit for declaration of 
the invalidity of an alienation of this property as 
against her.? 

A trustee to preserve contingent remainders 
will apparently have the same rights as the re- 
mainderman whose interests he is under an obli- 
gation to safeguard. £.g., suppose an estate 
is limited to A for life, remainder to A as trustee 
during 4's life to preserve contingent remainders, 
and then the remaindermen are indicated, if A 
improperly alienates the property, 7 may sue for 
a declaration that the transfer is invalid? 

The court may also make a declaration in 
respect of a contingent right which relates to 
moveable property that is not yet in existence, 
where it finds the right established, though its 
exercise is dependent on a contingency. The 
Bombay Court accordingly declared a right to a 
preferential dividend from the profits of a. trading 
company, though the fund from which this divi- 
dend could be claimed was not then in existence 


! Srimtiash Das v Monmohini, no. 72, plaintiff claimed on basis 
[1906] 3 C.L.]., 224. of a customary right. 

* Ammacannu wv. Ranganatha, * See Garth v. Cotton, [1753] 2 
{1905} 15 M.L.J. R,392. In Wh. & T., 970, and notes, 

kori v. Radha, [ 1906} E Ra 
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and might never ber A joint creditor of a part- 
nership may have his rights declared, but not 
those of other creditors which it is not necessary 
to ascertain in order to give the plaintiff the 
appropriate relief.’ 

A present obligation toa future liability may 
also give a right of suit. If a person, eg., 
covenants that if he should at any time be entitled 
to property exceeding one lakh of rupees, he will 
settle it upon certain trusts, he may, before any 
such property accrues, or any persons entitled 
under the trusts are ascertained, by suit obtain a 
declaration that the covenant is void for un- 
certainty.’ 

Having indicated the nature of the s/a£us or 
title which the law requires in the plaintiff to a 
declaratory suit, I will now call your attention to 
some interests which have not been considered 
enough. The expectation of a future interest, 
or rather of a future event that may give an 
interest, has been said in England to be not a 
thing which would justify a court in entertaining 
a suit at the instance of a party having that and 
nothing more? It cannot be the law, it has been 
authoritatively declared, that any one who 
may have a possibility of succeeding on the death 
a Hindu widow can maintain the suit, for, if so, 
the right to sue would belong to every one in 
the line of succession, however remotez The 
plaintiff must show that at the time of suit he 


can claim an existing right and not a mere, 


chance of obtaining a right at some future 
time.* | x 


! Bombay Burmah Trating Cor- ' Davis v. Angel, [1862] 4 De G. 


poration v Yorke Smith, |[1892; F.& J., 524. 


17 Bom., 197. >` Anand v. Court of Wards, 


* Woopendra v. Aghore, [1995] [1880] 8 I. A., 14, 6 Cal., 764, P.C. 


Present obli- 
gation to 


future liability. 


? 


Possibility of 
right, 





9 C. W. N., 498. * Zara Singh v. Chandi, L1908) Fs . 


?* S.R. A. s. 42, ill. (c). e L-R., 51. 
= * 


T ule not 
clear. 
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Rights that may not be transferred by law 
cannot be availed of by any so-called assignee, 
and it has been questioned if one Hindu rever- 
sioner by surrendering his rights, such as they 
are, to another, can confer upon him any compe- 
tency to sue.' There may again be rights per- 
fectly good in law, but which are not of such 
character, even if assignable, as would justify a 
court of equity to grant an essentially discre- 


tionary remedy to an assignee of those rights? ~ 


e 
contract to make a testamentary disposition were 


to transfer the benefit of this contract to a third 
person, whether the latter could, on the strength of 
such transfer, sue for a declaration of his rights.? 
Where one Mahomedan brought a suitagainst 
another, who was in possession of certain pro- 
perty, for a declaration that this property was 
wakf, but could not show that he was interested 
in this property in any way other than as being à 
Mahomedan, and his character as such had not 
been disputed by any body, he was held to have 
no focus standit under section 42, Specific Relief 
Act. And a similar conclusion was reached 
where the plaintiffs, who had sued for a declara- 
tion that they, as managers of a ghat, were 
entitled to one-third of the donations made by 
pilgrims, and the defendants were not solely 
entitled thereto, failed to establish by definite proof 
the particular title set up, and only succeeded in 
showing that they had some rights in the ghat 


in dispute. 


It may be doubted, e. g., if the promisee of a 





t Cf. Raicharan v. Pyari Mani, 9 O.C., 55( see judgment of Chamier, 
[1869] 3 B. L. R. (CO. C. J.), 70; .J.C.). .— 
but this seems doubtful. * Wajid Ali Shah v. Dianat-ul-lak 
SCL Bhujendra Chatterjee v. Beg, [1888] 8 All, 51. 
Trigpumanafh Mukerji, [1882]; 8 > Maina. Brigmohun, [1890] 12 
Cal.. 761. AIL, 537, P.C, Ct. Stat Mukhammad 
. — Prag Dat v. Chote ^ingh, [1905]. v. Kashi Dass, [1884] 7 All., 199; 
i - - 
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If a person is managing what is alleged to bea 
hereditary trust, but the devolution of the trust fol- 
lows the descent of separate property, an adopted 
son of such manager, so long as the latter holds 
it, cannot claim any right inherent in the office." 

Where the plaintiff sues in respect of a dig- 
nity, spiritual privilege or office, which is not re- 
cognised in law, there can be no declaratory 
decree in his favour. even if there are fees in the 
shape of voluntary payments attached to the 
office. For voluntary payments no one is under 
any legal obligation to make to any particular 
individual in preference to another, nor to any 
person at all against his will’ Each Jujman, 
e. g., has a right to select his own priest and the 
priest can maintain no suit in. the. civil court to 
enforce such a right.* 

(^) But it is not enough for the plaintiff to 
show that he has a present existing interest. 
The court does not make declarations of abs- 
tract right or of trust exclusive of àny practical 
equity. No cause of action accrues to a plain- 
tiff until there is some infringement or threatened 
infringement of his right. A cloud must be cast 
before he can ask for its removal, no court will 
move on purely speculative grounds.^ The plaintiff, 
therefore, has to allege and prove hostility on the 
part of the defendant,’ a bee te t that had come 


Basdeo v. Damodaranund, [1924] 1 3 Ram Deehul v, Chnkhoo, (1869] 
A Lj. R-., 41 I N. W. P. H.C. R., 208; Shéinuk 
- Nataraja e hetty v. Aolandavelu — v. Collector of Jaunpore, (1867] 2 


Chetty, [1905] 15 M. L. J. R., 456. Agra, 271. 


3 Tholagpa v. Venkata, [1895] 19 ' Behari Lal v. Baboo, [1867] 2 


Mad., 62 ( priest unconnected with Agra, So. 


temple ) ; s Mahammad v. Asan Mo- > Mushar Hossan v. Dinobondo 


hidin, [1907] 17 M. L.J. R, a21 Sen, |1865] Bourke, O.C.. 8 Cor., 94. 
( Khatib ib ); BSarasati v. Chamru, * 2 Story, &q, 5. ISI. 


—— L PN. ERIC ( Chan- * Promotha Nath Ghose x. Jodoo 


Art); Madhusudan v. Madhae Nath Sen, [1886| 1. Ind Jur. N.S, 
f 1903) r1. Bom. L. R., 58 ( San- 293 ; Ram Khelarwun Singh v. Oudh 
Aaracharya A. 


es 


Office remun- 


erated by 
voluntary 


pa yments, 


(4) Infringe- 


ment, 
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was filed, for 
be antecedent to the 
If tbe defendant does 
denying either 


the plaintiff's sZa/zs or his title, the latter has no 


business to drag him 
content to have 
‘This is what happened 
ferred to of 


into court 
his suit 


and must be 
dismissed with costs. 


in the case already re- 
the Mahomedan 


who sued to have 


certain property declared to be wakf, but failed 


to show that he had asserted any right to any 
property and that the defendant had either by 
action or conduct denied any such right; So 


where a Receiving Officer, appointed by the Col- 
lector under the Municipal election rules, refused 


to accept the nomination paper of 


who 


the 


it was not shown 
control over the 


Board 


had neither denied, nor was 


the plaintiff, 


was a candidate at a by-election for a coun- 
cillorship of the Surat City 


Municipality, with 


result that the list of candidates was publish- 
ed without the plaintiff's name, 
ration of his title to come forward as 
was dismissed against the Munrcipality, 
that 


a suit for decla- 

a candidate 

because 

the defendant had any 
Receiving Officer, and the 


interested to 


deny, the character or right which the plaintiff 


sought to establish.* 


So, again, where a Hindu widow in possession 
of her deceased husband’s estate made a gift in 
favour of her daughter, the legal effect of the 
transaction was to accelerate the succession? and 





Kocer, [13873] 21 W. R., 101 ; Chin- 
taman vw. Mahadeo, [13904] 6 Bom. 


LamR.,283. 
[1869] zz W. 


t Cowie v. Elias, 
R., 40. 

* CL Prannatā v. Madhu, [1886] 
13 Cal., 96, 98; C. P. C., s. 50 (7) ; 
Act WM cht 1908, Sch. d, Qu. Pp. Ge 
I (e). 


2 Ward Ali Shah w. Dianat-ul-fahk 
Seg, [13885] 8 AIL, 31. 

* Surat City Munwrpality v. Cám- 
"ial, | 3906] 30 Bom. 409. 

> Behari Lal v. Madhoe Lai, [3891] 
I9 Cal., 236, P. C. ; Hemchunder v. 
Sarnamoyi, [1894] 22 Cal, 354. but 
er, as to partial surrerder, Mar- 
damutu v.  Srinivasz, [1898] 21 
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put the next heir in possession of her limited 
estate by anticipation, and it was held to afford 
no cause of action to the next male reversioner 
who had brought a declaratory suit to try the 
validity of the gift... Where a Hindu widow makes 
an alienation that is not justified by legal 
necessity, she may be taken to deny the rever- 
sioner's title, and her alenee is manifestly 
interested in denying the same.* So where property 
is vested in the Government, as, e.g., public roads 
in the Bombay presidency, and the plaintiff is 
charged with having encroached on such property, 


Interest to 
deny title. 


if he sues for a declaration regarding the invalidity ` 


of the executive order so charging him, the 
Secretary of State for India in Council may pro- 
perly be arrayed as the defendant to this suit. If, 
the magistrate having made an order under section 
133, Code of Criminal Procedure, 1882, for re- 
moval of an obstruction of the public way, the 
plaintiff claims the land to be his property, there 
is an issue between the plaintiff and the Govern- 
ment, and the latter is clearly interested in denying 
the former's title.‘ 

A trustee of property is a ‘person interested 
to deny’ a title adverse tothe title of some one 
who is not in existence, and for whom, if in exist- 
ence, he would be a trustee; Such isa ‘trustee 
to preserve contingent remainders.’ " 

(c) But there may be a real dispute as to the 
plaintiff's legal character or right to property, 


— — — — — — — — — 





Mad.. 128, 132, 133. ED Rangappa to the lady in possession may be 
v. Kamti [1908] 13 M.L J.R. 309, properly made defendant to a de- 
F.B. But see fie v. Solai, [1908] — claratory suit. Adi Deo Narayan 
12 C. W. N. 837. v. Dukharan Singh,” (1883] 5 AIL, 
* Bhupal Ram v. Lachma Amar, 532 
1888] rr All, 253 Tuia v. Baru, * Bombay Land Revenue Act, V 
[1907] 4 A L J R..677. Distin of 1879 
sri 


Dut v Hansbutti, [1333] * Secretary State for India e 


ef 
so Cal, 324. P. C. Jethabhai |[1392j 17 Bom., 293. 
* Any person holding adversely PS We green 
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and the parties may be properly arrayed, and 
yet the court shall refuse to make any declara- 
tion in favour of the plaintiff where, being able to 
seek further relief than a mere declaration, he 
omits to do so.' The object of this provision is 
"to avoid a multiplicity of suits, and to prevent 
a person getting a declaration of right in one 
suit and immediately after the remedy, already 
available, in another.’’? But this does not mean 
that the plaintiff must include in his prayer for 
relief all and every claim that he can make 
against all and sundry. What the legislature 
means is that if the plaintiff at the date of his suit 
is entitled to claim as against the defendant to 
the cause some relief other than and consequen- 
tial upon a bare declaration of right, he must not 
vex the defendant twice, but he is bound to have 
the matter settled once for all in one suit. It 
may be that there are third parties who also sup- 
port some of the contentions of the defendant, 
but sufficient unto the day is the evil thereof, 
and while the plaintiff is fighting his battle against 
the defendant, he need not bother himself about 
the others yet.* There is a separate cause of 
action against every person who has denied his 
right or title or may deny it. It may be, again, 
that after a suit has been instituted the plain- 
"tiff becomes entitled to a larger relief than that 
originally claimed. Æ. s.,a Hindu reversioner, 
who has filed a suit impeaching the validity of 
an alienation made by the female heir in posses- 
sion, may afterwards by reason of the death of 
this heir, become entitled to take possession of 


ET ——————Á ——— À— = o" — 
'S. R. A, s. 42, proviso. * Furasram e. Bhimsdhas, [1905] 
2 Per M. Aiyar, j.. Kombi v. 5 Bom. L. R., 195. 

Aundi, Seer! I3 Mad, 75. See * Suéramanyan Ww FP aramaswaren, 

also ‘unhiamma N, — Anunhunni, [1887] rx Mach, 116. 


[13832] 16 Mad, 140, 141-42. 
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the estate. But this subsequent event would ^  . ; 
neither prevent his proceeding with the claim * 

as laid,' nor entitle him to amend his plaint and f 
add a prayer for possession after the cause has 1m 


- been dealt with by the court of first instance.* 

The reasonable construction of section 42 ‘Further re- 
is that the ‘further relief’ which the plaintiff Jet ` ` 
is bound to claim is such relief as he would be 2 
in a position to claim from the defendant in 
an ordinary suit by virtue of the title which he t 
seeks to establish, and of which he prays for inc 
a declaration.’ The relief must be in relation 
to the legal character or right as to any pro- 
perty which the plaintiff is entitled to, and 
whose title to such character or right the defen- 
dant denies or is interested in denying,* and it $ 
must be relief appropriate to and consequent on 
the right or title asserted.* When a person is 
out of possession of the land in respect of which ` — 
he seeks to have his title declared, possession 41 
of the land in dispute is further consequential — 
relief appropriate to the declaration prayed and QA 
should, as a general rule, be also asked for. But ec 7 
a declaratory decree is all that a plaintiff re- — 
quires when he has no need of the assistance of — 
the court to replace him in possession? The — 
further relief must be such as the plaintiff can er 
ask for and he need ask for. If the plaintiff is " 
not able to seek further relief, cadit questio, the where court 
proviso does not apply. Æ. g., the p iff may og 

claim to be a member of a Hindu joint | 










— 


‘Ram Adhar v. Ram Shankar, der, [1887] 14 = Hs 
Len e 215 ; Sura Sin, e odes, ] s: 
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and as such entitled to a certain cultivatory hoid- 
ing from which he has been ousted. Now in the 
United Provinces, the civil court is not compe- 
tent to replace him in possession as a tenant, the 
plaintiff must go to the revenue court for that. 
But this will not prevent the civil court granting 
to the plaintiff such ( declaratory ) relief as ii can 
erant and as the plaintiff may legally ask from 
it.^ So where in Bengal, the defendant having 
set up a right toa permanent malouzari tenure 
in certain lands, the plaintiff, admitting that he 
held a £ursa-;ama tenure therein, sought to eject 
him from this holding and also prayed for a 
declaration that the defendant was not a perma- 
nent z:a/gusar, the court held that the plaintiff 
might have the declaration, though, by reason of 
failure to prove the service upon the defendant 
of a reasonable notice to quit, ejectment could 
not be decreed in the plaintiff's favour.” 

"And if the plaintiff thinks that a bare declara- 
tion will serve his purpose and the court is not 
satisfied that he is wrong, he need not ask for 
any further relief. The proviso to section 42 
forbids a suit for a pure declaration without fur- 
ther relief, but it does not compel a plaintiff to 
sue for all the relief which could possibly be 
granted, or debar him from obtaining a relief 
which he wants, unless at the same time he asks 
for a relief which he does not want? A plaintiff, 
e. ¢., who asks for a mere declaration that he is 
entitled to collect thé debts owing to his deceased 
undivided nephew, cannot be compelled to ask 
that a succession certificate previously granted 
to his niece-at-law should be cancelled. It may 
be that he requires nothing more than a mere 


m — — —— — — —— ĮJMMUď —— — — M m 
' Brij Bhukhan v. Durga Dat, 3 Kali Kishen Tagore v. Golam 


[1893] 20 All., 258. Cf. Naji Ullah akg ey t3 Gal, $3 
v. Gulsher, [1909] 6 A.L. J.R., 343. 3 Kunj Bihari v. Keshavlal, [1904] 
F.B. 28 Bom., 567. 
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declaration, and in those circumstances to refuse 
to make the decree asked for will be a denial of 
justice.‘ An injunction may sometimes be a con- 
sequential relief, but unless it is absolutely ne- 
cessary to stop further proceedings on the part 
of the defendant, the plaintiff is not bound to ask 
for it.? The plaintiff, e. g., may have purchased 
a decree ostensibly in the name of the defendant, 
which the latter applies to execute. A declara- 
tion that the defendant is only a denamidar will 
quite serve the plaintiff's purpose, for, armed with 
this declaration, he may apply to the executing 
court to have his name brought upon the record 
as the real representative of the decree-holder, 
and this will put an end to all proceedings anta- 
gonistic to him in the execution department.* As 
an injunction is an equitable relief which, having 
regard to all the circumstances of the case, a court 
may or may not grant, B. Ayyangar, J., has even 
doubted if it is “further relief" as contemplated 
by the proviso to section 42; <A declaratory 
decree may be made, notwithstanding that the 
plaintiff does not sue for possession of the land 
in dispute, but in such a case, apparently, the 
court will proceed with great caution.” — But if 
the plaintiff deliberately o/s fo sue for conse- 
quential relief the court will not help him. In 
a case which came before the Madras High 
Court, the plaintiffs, who were members of a 


— — n — - — n — — — — — Iy 
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omission to 
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t Chianappa v. Thulasi Amma, 
[1904] 15 M. L. J. R., 39. 

> Kalabhai v. Secretary of State 
for India, [1994] 29 Bom., 19 

"Cf. Sethuravar v. Shanmugam, 
[1897] 2:1 Mad., 353. in which it 
was held that a person entitled to 
the benefit of a decree obtained by 
the first defendint against the se- 
cond did not r-quire an injunction, 
as a declaration of his right would 


be sufficient and entitle him to 
apply for execution of the decree in 
place of the decree-holder. Su"dar - 7- 
v. Ram Ghulam, |1906] 3 aLL: : 
R., 316. i k- 
* Gour Motun v. Denora'h, [1897] * p 
25 Cal., 49. a x Lë 
= Ratnamwasart v. Atilandammal, SW "Set 


[1902] 26 Mai, 321. " 
* Loie Na'h Surma v. Krshih 
Ram Doss, [1386] 13 Cal., 147- | 
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Malabar ¢arwad, had in the court of first in- 
stance actually claimed in their plaint two reliefs, 
viz., (1) cancellation of a deed of gift affecting 
the farwad property, and (mn) restoration of this 
property. The suit was dismissed, whereupon 
they appealed, but, being unable to pay the full 
court fees, they were allowed by the court of first 
appeal to withdraw the second claim. The court 
held on second appeal that this second claim for 
restoration of the property was further relief 
which the plaintiffs were able to ask for, and 
their omission to do so amounted to an evasion 
of section 42. The suit in its maimed form was 
therefore not maintainable.' 
The Bombay High Court holds that section 42, 
Specific Relief. Act, does not empower a court 
to dismissa suit. where the plaintiff being able 
to seek further relief omits to do so. All that 
is enacted by the section, says Jenkins, C. J., is 
that in such a case no court shall make a decla- 
ration? not that the court shall not grant any 
relief that is prayed for. If, therefore, there is 
other relief also prayed for, this may be granted. 
But where declaration is the only relief prayed 
for, the practice in all parts of British India is to 
dismiss the suit. 
Plaintiffin - I will now consider the cases in which "fur, " 
possession. ther relief” is properly, claimable. As I have 
: already indicated, where the plaintiff is in pos- 
session of certain property or office, there is no 
"further relief" available to him within the mean- 
ing of the proviso. If, e.*, he is the owner tn 
possession of immoveable property purchased in 
the name of a dJenamidar, he may have it simply 


! Bikulli v. Kalendan, [1899] 14 [1901] 28 Bom, 567. 
- Mad ,'267. Tv ta * Sakharam v. Coll. of. Ratnagiri.. 
3 Kunj Bihari v. Aeshavial, — ibid, 332. 
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declared that the latter has no title.‘ If he 
is a member of a joint family and the manager 
or £arnavan has made an improper alienation, 
but possession has not yet been transferred to 
the alienee, he may obtain a declaration of the 
invalidity of the alienation, and rest there, for 
the possession of the manager is, in ordinary 
circumstances, that of all the co-owners” Actual 
possession of a part of a tract coupled with con- 
structive possession of the remainder is sufficient 
possession to entitle a plaintiff to maintain a suit 
to remove a cloud from the whole tract, and 
actual possession by the tenant may be sufficient 
to support the landlord's suit.* So if the plaintiff 
is only entitied to what is called constructive 
possession by receipt of rent from the defendant, 
a declaration of title is all he needs, for, under 
the circumstances, possession, if he also asks for 
it, can only be delivered by notifying the decla- 
ration of the plaintiff's title as already prayed 
lor.* So where the father of the plaintiffs, who 
together with them constituted a Hindu joint 
family, had mortgaged the family property to the 
defendant, and the latter obtained a decree for 
sale against his mortgagor and in execution 
thereof attached the property and obtained an 
order prohibiting the judgment-debtor from trans- 
ferring or charging the property in any way, and 








— — — — — — — — — — 


€ Z£oóo wv. Brite. (13971 21x Mad. d sig Ocean Beach Asst. 
231 (purchasein contravention of 49 N. J. Eq. 306. - Lam 20d 
Gaveraunent. ciens forbidding its t Fulkerson v. Chisna AE. dë I. Cos 
officers to acquire immoveable pro- 522 Fed, 752; 2 —— Eg. &.. 
pert v. held not to be illegal X Agåore p-r246. But ——— y actual 
Vath v. Ram Churn, (1396) 23 Cal., possession in dant's AE a 
S05 (purchase by judzment-de-^- ome out of two plaintif Akar v. 
tor s pleaderin name of his clerk. Turasan, 1908] 5 X L. J. R. 640. 
possession not delivered to any at » Loke Sarma v. , 
date of suit, pleader held to be s 
trustee for his — — 

* Padammat v. Temana, © 18947) 
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all persons from receiving it from him by purchase, 
gift, or otherwise, and this attachment PI 
plaintiffs failed by motion to have removed, i 

was held that they might maintain a suit. for a 
declaration of their title to two-thirds of the 
attached property without further relief. The 
attachment did not constitute a dispossession 
from the property in dispute of either the plaintiffs 
or their father, it simply prohibited. alienation ; 
and so long as the plaintiffs admitted the interest 
of their father in the attached property, they 
could not ask for the attachment to be raised and 
the prohibitory order to their father ( judgment- 
debtor A to be cancelled." Where the plaintiff is 
in possession of certain property and claims that 
a mortgage thereof made by the defendant does 
not bind him, he need not pray either for can- 
cellation of the deed or for the setting aside 
of a decree for sale obtained by the mortgagee 
on foot of that deed.; Where the right is of 
an incorporeal nature, there is no property cap- 
able of possession,* and the further relief, if any, 
available will apparently be an injunction.5 So 
where the plaintiff claimed a title by inheritance 
to certain land which her predecessor-in-title had 
mortgaged to the defendant, and this mortgaged 
land, together with other land in the possession 
of the defendant, was taken up by the Govern- 
ment under the Land Acquisition Act, but the 
value thereof was stillin the hands of the Col- 
lector and not paid over tothe defendant, it was 
held that the plaintiff might sue the mortgagee 
for a declaration of her title, and need not make 


- — — —— — — — — — — — — — M — 


Act XIV of 2882, s. Act * Ante, S0; Busavayya v. Abdzas, 
V of 190S, Sch. 1, Or at. r. 54- [19920] 24 Mad., 20; Rarmuónfíty v. 
2 Narayanrao v. Balkrisåna, Aumessur, (1874) "ax Wo he e E 
[1380] 4 Bom.. 5:9. F P. 36. 
* Ga Géalam v. Tapeshri, *CE Vengan vw. Fatchamuthu, 
[1904] 26 All., 607. s[1964] 4 M. L. J. R., 290. 
— 
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the Government a party for further relief in 
respect of the money.' Where the property in 
dispute is zz: custodia legis and neither the plaintiff 
nor the defendant is in. actual possession, obvi- 
ously the former cannot sue the latter for posses- 
sion, he can only have a declaration of his 
title. 

Nor apparently is a decree for arrears of rent 
a consequential relief which a plaintiff claiming 
to be the owner of certain land, is bound to join 
to a prayer for declaration of title in respect of 
this land.» Where the plaintiff sued for arrears 
of ground-rent with regard toa housein a court 
of small causes and his title to the land was 
denied by the defendant and the suit dismissed, 
the Allahabad High Court held that the plaintiff 
might bring another suit for a declaration of 
proprietary title and right to receive rent in the 
ordinary civil court, and he need not add a 
prayer for the arrears of ground-rent which had 
accrued due.* Nor does the Allahabad Court 
think it necessary that an auction-purchaser of 
immoveable property subject to a mortgage, who 
was not made a party to a subsequent suit on foot 
of that mortgage or the.decree passed therein, 
but whose possession a later purchaser of the 
same property in execution of the mortgage- 
decree attempts to disturb, should, in a suit for 
declaration of his title against this purchaser, 
tender the mortgage-money or offer to redeem.* 

Similarly the trustee of a temple, who has not 
yet been ousted from office, may sue for a bare 
declaration to establish his right to remain in 


' Chomu v. Umma, [1890] 14 der, [1837] 14 Cal., 586. 


Mad., 46. 4 mkali Ve Bihairo, [1832] 5 
$ Vedanayaga v. Vedammal, AIL, 55. a ^ 
[1904] 27 Mad., 591 (plaintiff him- * Nathu Singh v. Gumani Singh, 
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office, as against the Temple Committee, which 
has taken proceedings for removing him. And 
a suit by sucha trustee for the declaration of 
the invalidity of the appointment of a patlamadéi? 

à by other trustees of the temple, does not offend 
againsi the proviso to section 42, since the 
temple property in the charge of a pattamali 
remains in the possession of the trustees, and so 
there is nothing of which the plaintiff can seck 
delivery of possession.’ 

Cancellation. A plaintiff, who sues fora declaration that 
the assessment of a tax upon him is w/tra vires 
and illegal; or that an order of Government 
reversing an order of a Collector is void, need 
not ask for further relief in the shape of a formal 
cancellation of the order complained of. In a 
suit for a declaration of the invalidity of a con- 
.veyance executed by the defendant, the cancel- 
lation and delivery up of the deed impeached 
may be said to be a species of auxiliary equitable 
relief, and need not be separately prayed Tor? 
Where the plaintiff came into court upon the 
allegation that her consent to an arbitration had 
been obtained by fraud, and sought to have it 
declared that the subsequent award, wholly or 
partially, was null and void against her and the 
decree passed on the basis of that award was 


= ; invalid, it was held that section 42, Specific 
Eid. x Relief Act, had no application and the suit was 
LX — —muentunable— 3 - -— Il 
Ouster. . But where there has been an actual ouster 
Hee NA TENE 





1 Ramanuja. v.  DXvanayaka, .. /udia,{ 1898] 22 Mad.. 270, P. C. 
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either from property’ or from office consequen- 
tial relief is appropriate and should be asked for. 
If a landlord's title is jeopardised by the aggres- 
sions of a neighbouring landowner, who denies 
his title, the former may and should claim to have 
the cloud removed from the title and also to be 
put in possession of the land trespassed upon. 
A true owner of land may be dispossessed by 
an order of the court. A’s property may be 
sold, e.g., in execution of a decree obtained by 
B against C and the auction-purchaser may be 
put in possession by the court.* Insuch a case, 
even if the possession obtained by the auction- 
purchaser is only symbolical or constructive, 
and the judgment-debtor held asa trustee from 
the real owner, there is a dispossession of the 
latter, and a bare declaration of title will not be 
enough. Or an order may be passed under 
section 59, Bengal Land Registration Act. As 
the effect pf such an order is to “settle the 
actual possession," it determines that the person 
against whom it is passed cannot in a law court 
be treated as any longer in possession, and he 
cannot maintain a suit for a declaration of his 
title without seeking to recover possession also,’ 
even though, as a matter of fact, he may be in 
physical possession of the property at the time.’ 
Where the plaintiffs asked for several decla- 
rations, vc., (1) that they were members of an 


—— — ee ———— 


_ * Padammah v. Themana, [1894]. v. Raghu Nath, (1895] 17 All., 174, 
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undivided Altyasaniana family with the defend- 
ants, (2) that certain property belonged to the 
family, and (3) that the first plaintiff, as the 
senior member of the family, was entitled to have 
the lands registered in his name, the Madras 
Court held that upon the plaintiffs’ own showing, 
as there was no prayer for the first plaintiff to 
be put in possession and management of the 
family property as the de sure esaman,*they were 
out of court" Where the plaintiff, again, sued 
for a declaration of the invalidity of a will on the 
ground that the property bequeathed was joint - 
family property, the suit was held bad as he had 
not asked for partition of his share in such pro- 
perty ; the land was in the actual possession of 
tenants, but this could be no barto a partition of 
the property among the members of the family. 
So where the plaintiff sued for a declaration in 
respect of what he described as a hereditary trust 
under the management of his adoptive father, 
the same court held that, if the devolution of 
the office of hereditary trustee, vested in the 
defendant, was to be held as governed by the 
rules bearing on the holding of joint family pro- 
perty, the plaintiff. could have claimed joint 
possession and management, and a suit for a 
mere declaratory decree was unsustainable with 
reference to the proviso to section 42.2. And the 
same conclusion was reached where three dis- 
ciples of a math sued upon the allegation that 
the defendant had falsely claimed to be the. 
successor of the late 7/eer and taken possession 
as such of the math, and they prayed fora decla- 
ration that he was not the duly appointed suc- 


t Muttakke v. Thimmafpfa, [1891] [1901] 25 Mad, 504. -= Ge 
15 Mad., 186. Cf. Panga v. Unni- ® Nataraja v. Rolandarelu SCH 
Autti, [1900] 24 Mad., 275. - [1963] 15 M.L J R., 456. — 

$ Suryanarayana | v. Tammanna, — 
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cessor to the deceased feer and for an appoint- 
ment to the vacant office of the feer by the 
court. It was held that the plaintiffs should 
have further asked that a duly qualified person 
be appointed as the head of the math with the 
approval of the court, that the defendant be 
ejected from the mati and its properties, and 
that the same be handed over to the person 
appointed as the head.’ 

So priests, who had enjoyed the privilege of 
escorting their patrons to the most sacred part 
ofa temple of Shri Ranchhod Raiji at Dakor, 
but who were by the resident ministers there 
subsequently forbidden access to such part 
except upon the payment of a fee, were held by 
the Bombay Court to be entitled. to. supplement 
a declaration of their title by an injunction per- 
manently  restraining the defendant ministers 
from interfering with their enjoyment. of the pro- 
perty-right which had been threatened by the 
new rules about the payment of fee.’ 

If a plaintiff sues for a declaration against 
the Government that he is entitled to hold certain 
lands free from the payment of revenue and 
other cesses, he should apparently also ask for an 
injunction restraining the defendant from realis- 
ing such dues from him. And if the defendant 
has received from the Government a malikana 
allowance distributable among the various s/anom- 
dars, but has refused to pay any share thereof 
to the plaintiff, who claimed to be entitled to the 
stanom of the fifth Raja of Palghat, the plaintiff 
must sue not only for a declaration of his title, 
but also for recovery of money had and received 
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= 
by the defendant-Raja to his account." So 
where it is open to the plaintiff to ask for an 
account against the defendant of moneys received 
by the latter under a certificate of heirship, and 
for payment of money not properly accounted 
for, the proviso to section 42 will prevent him 
from suing merely for a declaration; In a case 
where the plaintiff claimed to be solely entitled to 
succeed to the /a/u4dar: estate of his deceased 
father, and averred that the first defendant was 
a supposititious child set up by the plaintiff's 
step-mother to defeat his right of inheritance, but 
it appeared that the first defendant had in the 
life-time of the plaintiff's father obtained a decree 
against him establishing his legitimacy and right 
to receive maintenance out of the estate and that, 
in accordance with this decree, the /a/ukdari 
settlement officer (second defendant ), who was 
managing the estate, paid the child a monthly 
allowance of Rs. 200, —a payment which the plain- 
tiff alleged to be illegal and wrongful,—the 
Bombay Court held that, over and above a de- 
claration respecting his title, the plaintiff should 
also pray for an injunction restraining the first 
defendant from receiving, and the second defend- 
ant from making, the payment by way of main- 
tenance.’ 

But the mere fact that an existing right or 
title of the plaintiff is disputed and he cannot 
seek any further relief will not of itself entitle the 
plaintiff to a declaratory decree, “The words of 
the section are clear,’ said Mahmood, J., “and 
it only affirms the practice of the English Court 
of Chancery when it says that a declaratory 
relief is not a matter of right, and is in the 
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discretion of the courts."' This discretion must 
be exercised with great caution, for the mere 
quieting of a doubtful title is not always a sufh- 
cient reason for making a declaration of title. 
If such a principle were acted upon, the door 
might be opened to the determination of future 
interests whenever one party chose to think it 
desirable that a dispute as to title, which might 
at any time afterwards crop up, should be deter- 
mined by a declaratory decree. The bringing 
into existence of any and every piece of evidence 
against the plaintiff's rights could not entitle him 
to get relief by way of declaration, for "per: 
petuation of testimony" is not the only ground 
on which Indian courts interfere. A judgment in 
a declaratory suit does not operate zz rem.° It 
binds only the parties to the suit and those who 
claim through them respectively, and, where any 
of the parties are trustees, those persons also for 
whom, if in existence at the date of the declara- 
tion, such parties would be trustees; £. g., a 
person may obtain a declaration that a certain 
woman is his duly married wife and get a decree 
for the restitution of his conjugal rights. But 
the decree and the declaration will not bind a 


stranger who also claims the same woman as his 


! Bhupal Rami v. Lackhma Kuar, 
[1888] t1 AIL, 253, 256. 

? Bhujendro Bhusan v. Triguna- 
nath, [3882] 8 Cal., 761, 765; Choka- 
lisgapeshana v. Achiyar, [1875]. 1 
Mad., 40 Sreenarain v. Kishen 
—— [1873] 11 B. L. R., 171, 


. € ; Huusóutti v. Isri Dutt, 
[1879] 5 Cal , 512. 
* Kathama v. Dorasingha. [1875] 


2 1. A., 169; [1871] 6 Mad. H.C., 
310; Zholai v. Kali, (1885) 8 All., 
79; — v. Govindlal, ( 1891] 
së 
! Faipal Kunwar v. Indar, ( 1904] 
26 All., 238, 243, 31 lL. A., 67, 69; 
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Viiasamy v. Sasrvarma, [1905] 28 
Mad., 560. =. 

^ Srinibash v. Monmohini, [ 1906) 
3 C. L. J., 224, where authorities 
are collected. See also Chirurolu 


8* Chiruvolu. [1906] 29 Mad., 3go. 
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* Pomeroy thinks, ''whilea decree 
quieting title is not, — speak- 
ing, in rem, it fixes and seules 
the title to real estate, and to that 
extent it partakes of the nature of a 
judgment i» rem," 2 £2. R., 8.743, 
p. 1252. See 2 Black, Judgments, S. 
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wife and sues in his turn for recovering her from 
the former decree-holder.' There is a declara- 
tion of s/a/us in the first suit, but that is only 
inter partes. Where the subject-matter or the 
ground of action is different or the parties are 
not the same, nor their respective privies, a 
judgment zz personam cannot conclude subse- 
quent litigation as res judicata, and a court will 
naturally hesitate to promulgate a decree that 
may eventually turn out to be a brutum fulmen. 
Take the rather frequent case where a rever- 
sioner sues to have declared the invalidity of an 
alienation or an adoption made by a Hindu 
heiress in possession. Now no reversioner claims 
under another, eacb claims under the last male 
propositus? Therefore a matter, however solemnly 
determined, between a Hindu lady or some 
person claiming through her and the reversioner 
for the time being, cannot conclude the party 


who actually happens to be entitled to the 
estate when the succession opens out on the 
death of the lady The court may therefore 


well pause,* unless circumstances are present 
which make it desirable that the point of dis- 
pute should be set at rest early and promptly. 
In England the general practice seems to be not 
to decide as to future rights, but to wait until 
the event has happened, unless a present right 
depends on the decision, or there are other 
special, circumstances to satisfy the court that 


'S.RA,s- 43, ill. 

2 Bhagwanta v Sukhi, [1899] 22 
All., 33, F B.; Adinash v. Harimath, 
[1904] 32 Cal, 62, 71; Harakh 
Chand v Bijoy Chand, [1905] 2 
C L. J.. 87. 95 : Govinda v. Thay- 
ammal, [1904] 28 Maa , 57 In Chi- 
ruvolu v. Chiruve/u, |1906] 29 
Mad., 390. F B.. a distinction is 
taken between suits involving ques- 
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tions as to adoptions and suits im- 
peaching the validity of alienations, 
which is not easy to follow. 

* Chhiddu v. Durga Dei, [1900] 
22 All, 332.  Jeifal Kunwar v. 
Indar, supra. Cf. Jumoona vw. 


Bamasoonderi, [1876] 1 Cal, 289, ` 


P. C: Mayne, H. L., s. 652, p. 877- 


! Muthukarugpan v. Kasinathan 
[1907] 2 M. L. T., 67. 
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it is desirable at once to decide on the future 
rights." And the Privy Council has refused to 
give any declaration as to the effect of a 
will upon the rights, if any, of an unborn 
son, on the ground that no judgment which it — 
could give would affect his rights... In the 

famous Zagore Case, however, it did make a 
declaration of the future interests of the parties 

subject to a valid prior life interest, "because, ` 

said Willes, J., “all the existing parties interested 

are in court, and it is impossible to decide the 

case without considering the whole scope of the 

will, and arriving at judicial conclusions as 

to the rights of each of.the parties thereunder, 

which judicial conclusions, so far as they dis- À 
pose, or may dispose, of the rights of those 

parties, ought to be incorporated in the decree.” 

Where all the parties concerned or likely to be 
concerned are before the court, and of age or 

properly represented, the court ought not to 

refuse jurisdiction.‘ 

A strong case of inexpediency, the Judicial Inexpediency. 
Committee has said, should be shown for refusing 
declaratory relief to classes of persons express- 
ly recognised by the law as suitors for such 
relief. The only practical mode of enforcing 
the presumptive heir’s right to interfere with an 
alienation made by a Hindu widow is to have 
it declared as operative only for her life, and the 
difficulty of the question raised or the expense 
of litigation does not seem to be a sufficient 
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ground for refusing the declaration.” The court 
will, however, not entertain a suit fora declaration 
of reversionary rights, where the same are not 
vested or indefeasible. During: tine life-time of a 
Hindu widow, e. g., no one can bring a suit to 
have it declared that he will be the next heir 
at her death. The title of the claimant must 
depend upon the state of things existing at her 
death, and a suit before that time would be an 
unnecessary and useless litigation of a question 
which may never arise, or may only arise in a 
different form* Nor will the court view with 
favour a suit the real o5ject of which is to obtain 
a judicial pronouncement regarding a doubtful 
title. Where certain trusts are declared for life, 
subject to forfeiture on the happening cf 
certain events specified, and there were further 
trusts in favour of the issue of the first bene- 
ficiaries, and the settlor died leaving a will 
the Calcutta Court ruled that an assignee 
of the remainderman under this will could not 
sue the life-tenant and the ces/uzs que trustent 
for declarations as to his rights and as to the 
forfeiture of the trusts. "To hold otherwise," 
said Wilson, J., “would be to lay down that any 
one who claims any interest in property, present 
or future, ought to be allowed to ask the court 
to give him an opinion on his title, and it cannot 
have been the intention of the legislature to lay 
down any such rule."* Where a suit was brought 
to have a transfer by a Hindu widow declared 
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! fer? Dut v. Hunsbutti, supra. for a declaration that a sale by 
? Cf. S, RA. s 42, lll. (d). Sha- the widow was not binding on his 
marendra v. Birendra, supra. reversionary interest beyond her 


3 Pranfuttee v. Futteh, [1863] life should not be too strictly cons- 
2 Hay, 608 ; Nathama Natchiar v. trued. Chandi Singh v. Jangi 
Dorasinga, | 3875] 2 1. A , 169, 189, Singh, [1905] 8 O. C., 21. 
23 W.R , 314 ; Mayne, 77.L., s. 648, * Bhujendro Bhushan vwx. Tri- 
p. 874. Buta prayer bya reversioner gunanath, [1882] 8 Cal., 761 765. 
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invalid beyond her life-time, and the plaintiff's 
claim to be the next reversioner was doubtful 
by reason of there being another person in ex- 
istence. who was admittedly nearer, but was al- 
leged to be illegitimate, and the transfer in dispute 
was a mortgage for a comparatively small 
amount, which the widow might easily discharge 
out of the usufruct, the Calcutta Court refused 
the declaration as premature.' 

As the court has to administer a discretionary 
and equitable relief, it is entitled to enquire into 
the real object of a suit which is framed as 
merely declaratory. Where a zemindar sued for 
a declaration that some of his tenants ( defend- 
ants ) had falsely asserted that they held under 
a special tenure under which the rent was not 
liable to enhancement, and the real object of the 
suit appeared to be to smooth, by a side-wind as it 
were, the plaintiff's path for proceedings in the re- 
venue courts for enhancement of rent, the Judicial 
Committee said he should seek such relief directly, 
if he was entitled toit.* In another case the plain- 
tiff, a landlord, prayed for a declaration against a 
certain ryot that under a custom he was entitled 
to take thelatter's lands for cultivating indigo. 
The court saw that the plaintiff's real object was 
to secure the ejectment, even if temporary, of 
an occupancy tenant, and it rejected the suit.* 
So where the claim is not Jona fide, but has been 
instituted in collusion with or at the instance and 
expense of one of the defendants, for his personal 
benefit and to cause injury to the other and real 
defendants, by a nominal plaintiff, | apprehend 
the court will stay its hands.* 





t Chhotu v  Sheobarti, [1901] rv. p^ 7 All., 880, F. B. 
1 Nilmony v. Kaily. (1874] 2 V. Z. Ry. Co., [1861] 4 De G.F. & J., 
A 893 14 B. L. R, 383. 126. 
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A court may also refuse to exercise its discre- 
tion in favour of a plaintiff whose real object is 
to eject parties in possession, but who attempts 
to evade the stamp law by framing his action as 
one for a declaratory relief... Where therefore the 
defendant was in possession of the estate of a 
deceased gosavi as his spiritual son ( shishya) and 
the plaintiff sought to establish his title to this 
estate by suing for a declaration that he was the 
true s/rzskya by a previous adoption, the Bombay 
Court ruled that the plaintiff could not on a stamp 
of Rs. 10 obtain a relief which the legislature 
intended should be chargeable with a higher fee.’ 
And so it will where there is no apprehension 
of any real injury to the plaintiffs rights. An 
American court has said that a mere verbal claim 
or oral assertion of ownership in property, 
is not a cloud which equity will remove,? and 
the Madras Court took the same view of an 
act of the defendant which did not amount to 
more than a mere assertion on his part. He 
was said to have incorrectly and fraudulently 
antedated a patfa and affixed a copy of it to the 
plaintiffs house. But it did not appear that the 
plaintiff had ever asked for a proper patta, or 
that the affixing of the copy had caused him 
any harm. He wanted it to be cancelled be— 
cause he was afraid it might be used as evidence 
against him on some future occasion.* The same 








' Chokalingapeshana v Achivar, 


(1875]1 Mad.. go. Distinguish An 
v. Keshavlal [1904] 28 Bom. 567, 
572. A court-fee stamp of Rs. 10 
only is required on the plaint 
in a declaratory suit, whereas ad 
valorem fee is charged in action 
for ejectment. Act VII of 1870, 
Sch. lI, art. 17, cl iii; Fulkumari 
v. Ghanshyam, (1903] 31 Cal., 511, 
revd.PAul v. Ghanshyam [ ibus] 35 
Cal. 202, P.C. ; Sagarjirao v. Smith, 


* 


[1895] 20 Bom, 736. Court-fee on 
the consequential relief is  deter- 
mined by the value put upon same 
in plairt, Act VII of 1870, s. 7, 
subs. 4, cl. (c); Zinnatunmessa v. 
Girindra, [1903] 30 Cal, 788. 

3 Ganpaigir Bholagir v. Ganpatgir, 
[1879] 3 Bom., 230. 
-~ * Parker v. Shannon, 121 Im. 
452 ;2 Pomeroy, £2. R., 1223. 

* Nurdin v~. Alavudin, | (1888] 
12 Mad., 134. d 
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court said in a later case, “It would be extra- 
vagant to hold that the bringing into existence 
of any and every piece of evidence would give 
a right to such discretionary relief. Were it other- 
wise such relief might be prayed for even in 
respect of oral declarations of similar eviden- 
tiary character."' But “the mere parol assertion 
of a status could not give rise to a cause of 
action or create a status that had no existence 
at all"? Where a falukdar died leaving a son 
and a widow, and this son afterwards died leav- 
ing a widow who succeeded to the estate, it 
was held by the  Privy Council that she was 
not competent to maintain a suit for a declara- 
tion that an adoption made by her mother-in- 
law was invalid. The ground of suit was stated 
to be that at some time or other after the death 
of the plaintiff this adopted son might obtain 
the fa/ukdart unless his adoption was at once 
negatived. But the plaintiff had no right which 
was affected by the alleged adoption, her posses- 
sion had not been disturbed, and there was no 
cloud upon her title. Where the conditions 
warranting the validity of the adoption were in 
truth wanting, but the party alleging the adop- 
tion pretends that those conditions existed, a 
person, whose rights would in law be affected by 
the adoption so set up, will have the right to sue. 
for, and obtain, a declaration that that adoption 
was invalid, in order that the cloud sought by the ` 
adoption to be cast upon the laintiff’s title 
might be removed. Where, — — a ti ac- 
tion of gift and acceptance in adoption of the 
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defendant was totally nugatory and ineffective 
m relation to the zemindari to. which the plaintiff 
wanted to establish his title, S. Ayyar, O. C. J, 
and Nair, |., held that it would be futile to make 
the alleged adoption the subject of judicial inves- 
tigation for the purpose of the grant of speci- 
hc relief by way of declaration.' But the same 
learned judges thought that where an adoption 
alleged to have been made by the plaintiff had 
been set up under circumstances, which would 
operate to his prejudice, if he did not take steps 
tohave it declared not true, there was such an 
infringement of the plainuff's rights, if he was 
the sole owner, as to entitle him to sue for and 
obtain a declaration that the defendant ( alleged 
adoptee ) had never been adopted by him in fact. 
And their lordships considered it immaterial that 
the claim had not been set up by the adoptee 
himself? But no declaration will be made as 
to merely collateral matters, e. g., the existence 
of agreements to give and receive in adoption, 
where the declaration, when made, would not 
affect the validity of the adoption. 

A suit for declaration will also not be enter- 
tained where the law provides for a different and 
more appropriate remedy, Æ. e.a decree made 
by a competent court, which, if wrong, might 
have been set aside on appeal, cannot be in- 
validated by a declaration under section 42. 
The plaintiff's remedy was an appeal! And if 
the plaintiff's complaint is that the defendant bribed 
the judge of a subordinate court and so induced 
him to pass a fraudulent decree, his proper remedy 


is by way of an injunction restraining the guilty 
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party from executing his decree.’ So a sub- 
mortgagee, who alleges that the decree held by 
a mortgagee has been paid up and satisfied, 
should sue not fora declaration that his decree 
is incapable of execution, but for redemption of 
the earlier mortgage, in which suit accounts may 
be taken and the truth of the plaintiff's allega- 
tions investigated, and, if they are found correct, 
he may have a decree with costs.; Where a de- 
cree is alleged to have been satisfied by an agree- 
ment out of court, but satisfaction has not been 
certified to the court, a subsequent suit on the 
agreement is not maintainable for a declaration that 
the amount payable under the decree has been 
paid and satishied and for an injunction restraining 
the decree-holder from executing the decree. 
Where the members of a Hindu coparcenary 
agreed to have their widowed = sister-in-law's 
name entered upon the proprietary registers in 
place of her deceased husband's by way of com- 
pliment and consolation, and also to let her receive 
the profits of the share recorded in her name in 
heu of maintenance, and the widow subsequent- 
ly mortgaged the property (without defining the 
share ) and executed a bond on foot of which the 
obligee obtained a decree and attached the 
obligor’s recorded share, the Allahabad Court 
held that the proper course for the coparceners 
to adopt was not to sue for a declaration about 
the invalidity of the widow's act, but to seek 
relief by ejectment.* And where certain pro- 





' Kunäamed ~v. Kutti, (1891) 70. Ifland is held adversely by 
14 Mad., 167; DAuronidhur v. another under colour of title, the 


Agra Sank, (1879) 5 Cal, 86. complainant in America must first 
? Har Parshad v Phut Chand, recover possession by an action at 
[1995] 2 A.L J.R., 609. law, Daniel v. Stewart, 55 Ala- 


Deno Bundhu v. Hori "ati, bama, 278. But where plaintiff 
(1903131 Cal, 480 ( Act V of toen, is in actual possession the fact that 
s. 47, bars the sui.'). he may maintain  ejectment will 
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perty which had been purchased at court sale 
by the plaintiff—a sale afterwards wrongfully 
(as he alleged) set aside,— was attached and 
advertised for a second sale in execution of a 
decree held by the defendants against third 
parties, the same court held that a suit brought 
by the plaintiff for the cancellation of the order 
setting aside the first sale and for the confirma- 
tion of that sale in his favour and for a declara- 
uon of the invalidity of the proceedings taken in 
execution. against the property in question by 
the defendants, should not be entertained. Look- 
ing at section 42, Specific Relief Act, alone, it 
was said, such a suit might be maintainable, but 
section. 244, Code of Civil Procedure, indicated 
the intention of the legislature that such ques- 
tions should be determined in the execution 
department, and the proper mode therefore for 
contesting the validity of execution proceedings 
was the one indicated by sections 278 and 283' 
of the Code; But it should be remembered 
that where the law gives two remedies, one should 
not be construed as in derogation of the other, 
and where the property of one has been wrong- 
fully attached in execution as the property of 
another, the former’s right of suit to establish 
his title against the attaching decree-holder is 
not conditioned upon his previously preferring 
a claim under section 278.‘ 

A civil court does not seem to have juris- 


PT ee aS. — à —— 
jurisdiction to — a cloud mood, J.). X 

on his title, Wäiteñowse v. Jones, “Sundar v. Ghasi, [1894] 18 
[1906] 12 LRA, N.S., 49. Al, 410; Raghunath ~v.. Sarosh, " 


* Act V of 1908, sch. I, Or, 21, 
rr 58, 63. 

* * ue v. — oe 

885] 7 All, 583. . Mathewson 
A Ede { 1885) 28 Cal, 492. 

^ Ajudtta Prasad wv Balmukand, 
[1886] 8 All, 354, 361: ( Mah- 


11899) 23 Bom.. 266; Makbul v. 
alta, [1907] 4 ALJ.R., 574. Sce 
Allagappa v. Nazamat, [1908] 4 
L.B.R., 263. A suit brought under 
C P.C, s. 283, is not affected by 
S.R A, s. 42, prov, Aya Get v. Bu 
Awe,[1907) 22 Travancore L, R , 83. 
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diction to make a decree reversing an order for 
the registration of the name-of any person made 
by a registering officer under Bengal Act VII 
of 1876 ; it can only declare the title of an indi- 
vidual or give him a decree for possession, and 
then the registering officer will amend his regis- 
ters in accordance with the rights of the parties 
as settled by the civil court.’ 

As the court has to exercise a discretion, it 
will consider the conduct of the parties and the 
merits of a claim on other than merely legal 
grounds. Inthe suit brought by a Mahomedan 
for a declaration that certain property was aZ, 
already referred to, the court observed that a 
decree might well be refused to the plaintiff on 
the ground that the defendant was using the 
property for charitable purposes. The plaintiff 
in that case, it will be remembered, was only a 
man in the street.^ Where the case upon which 
the declaration is sought to be obtained is not 
only not the case made in the plaint, but is one 
that is wholly inconsistent with it, the court will 
refuse the declaration.? 

The court may in its discretion interpose its 
authority even where a cloud upon the plaintiff's 
title is only threatened. But in such cases the 
danger must be imminent and not merely specu- 
lative or potential, and there must appear to be 
a determination to create a cloud.* As to the 
density of an actual cloud which would give rise 
to a cause of action, the test in America has been 
suggested to be this: Would the owner of the 





' Omrunissa v. Dilawar Ally, lah Beg, (1885] 8 All., 31, 35. 
[1884] 10- Cal, 350. The same 3 Jatindra v. Amirta, (1900) 
rule will apparently apply to 5 C.W.N,, 20. 
entries in the record of rights pre- * Clark v. Davenport, [1884] 
pared by revenue officers in the U. 95 N.Y , 477, 1 Keener, 345. King 
Ei ke | v. Townshend, [1894] 141 NN. 
* Žž Wajit Ali Shak v. Dianat-ul- 358, 1 Keener, 401. 

e a $ 


Conduct of 
parties and 
merits of 
claim. 


Cloud 
threatened. 





Neither party 
in possession. 


Lost deeds. 





664 SPECIFIC RELIEF, 

property, in an action of ejectment brought by 
the adverse party, founded upon the deed, be 
required to offer evidence to defeat a recovery ? 
If such proof would be necessary, the cloud would 
exist ; if the proof would be unnecessary, no 
shade would be cast by the presence of the deed: 
If the action would fall by its own weight, without 
proof in rebuttal, no occasion could exist for 
equitable interposition.? 

It is a beneficial jurisdiction which the court 
exercises and where neither party is in possession, 
or the lands are wild and unoccupied, the ordinary 
legal remedies are generally admitted to be in- 
adequate, and a court of equity will interfere to 
remove or prevent a cloud?  . The proviso to 
section 42, as we have seen, does not bar a suit 
for a declaration of title brought by the widows 
of even a sudra shrotriemdar as against his 
illegitimate son, where possession of the whole 
property is not shown to be with either party. 
Of the ryots in actual occupation of the major 
portion of the property some had attorned to the 
plaintiffs and some to the defendant. “Such a 
case," thought the Madras Court, “is eminently 
one in which a declaratory decree is desirable, to 
avoid multiplicity of suits and to obtain a deci- 
sion once and for all, which shall secure peaceful 
possession of the property.” 

It is a part of the ordinary jurisdiction of a 
court of equity to perfect and complete the means 





t Per Field, C.J., Pixley v. Hug- 


gins, I5 Calif, 127. See also 
Castro v. Barry, 79 Calif., 446 ; 
Thompson v. Etowah Iron Co., 91 
Ga., $38, It was said in Zandregan 
v. Peppin, 94 Calif. 465, 467, 
that -though the defendant's claim 
was worthless and void upon its 
face, yet if it were hostile to the 
plaintiff and clouded his titleso as 
to depreciate the market-value in 


the estimation of business men, 
the action could be maintained, 2 
Pomeroy, Eg. R., s. 739, p. 1248. 

2 Lytle v. Sandefur, [1890] 93 
Alabama, 396, 1 Keener, 385. 

* | Pomeroy, Eg. J., p. 504 n. ; 2 


Pomeroy, So R., p- 1234. Addul 
—— v. Sahis Jan, |1908) P. 
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(1892] 15 Mad. 307. 
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by which the right, estate or interest of parties, 
that is, their title may be proved and secured, 
or to remove obstacles which hinder its enjoy- 
ment.‘ It will therefore interpose in the case of 
lost deeds and instruments and may direct a re- 
conveyance or re-execution of the deeds or ac- 
complish the same object by a declaratory decree 
establishing the existence of the deeds in ques- 
tion. The powers of the court are flexible and 
the form of the remedy will vary according to 
the particular circumstances of each case.? But 
the court will decline to interfere where the appli- 
cation is not one to remove a cloud upon a title, 
but to remedy a defect in the plaintiff's title, and, 
in fact, to transfer the title of the original right- 
ful owners to the plaintiff. 

The discretion which a court has to exercise 
is a judicial discretion, consequently it is open 
to a court of appeal, whether first or second,* 
to examine if the action of the court below is 
arbitrary or according to settled equitable prin- 
ciples... Where the court below has purported 
to act in the exercise of its discretion, an appel- 
late court should ordinarily refrain from interfer- 
ing with its decree,’ and if it does, should state 
its reasons for so doing.’ Where a plaint was 
ill.drawn and did not show that the plaintiff's 
title had been denied by the defendant, but the 
court of first instance found such denial esta- 
blished by the evidence and made a decree in the 
plaintiff's favour, the ccurt of appeal, said the 


' 1 Pomeroy, £g. JF. % 171; v. Thulasi Ammal, £1904] 15 M.L. 


Sharon v. Tucker, (1892] 144 U.S., J.R., 399. ` 
a xr muer, 392. * Govinda Pillai v. Thayammai, 


(1904128 Mad., 57; Anast v. Raghu- 
* Contee v. Lyons, [1390] 19 math (188219 I. a, 41; 2 v. 
D.C., 207, 1 Keener, 379. Indar, p .]26 All., 238, P.C. 
* Chintaman v. Mahadev, (1904) ^K Tagore v. Golam 
6 Bom. L.R., 283. Ali, (1886] 13 Cal., 3. des 
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Calcutta High Court, could not reverse this 
decree on the sole ground that the plaint dis- 
closed no cause of action, without being satisfied 
that no such cause of action was established 
on the evidence; An improper or irregular 
exercise of the discretionary power conferred by 
section 42 does not in itself constitute sufficient 
ground for the reversal of a decree, as section 
578, Code of Civil Procedure, provides that no 
decree should be modified or reversed unless 
open to objection on the score of jurisdiction or 
of the merits of the case? 

Plexdiagn. It now remains to notice a few points of 
procedure. No Indian court will lay much 
stress upon defective pleadings? or an ill-ex- 
pressed prayer for relief‘ And where a claim 
is likely to fail by reason of “further relief" not 
having been asked for, a court will be disposed 
to aid the plaintiff by affording him an oppor- 
tunity to amend his plaint. There can be no 

Amendment. amendment the result of which will be to convert 
a suit of one character into that of a different 
and inconsistent character; But wherea plaintiff 
sues for a declaration of title to hold lands free 
from payment, say, of Government revenue, the 
addition of a prayer for injunction by way of 
consequential relief introduces an amendment, 
which is really a matter of form that neither 
affects the merits of the claim nor transforms 
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the nature of the suit.'* If the plaintiff asks for 
it at a late stage that is no good reason for 
refusing the prayer for amendment, though it 
may be a good reason for directing the plaintiff 
to pay the costs incurred by the defendant up to 
the date of making the amendment. An amend- 
ment will be more “readily permitted in the court 
of first instance, and may be there allowed even 
where the plaintiff's rights have been enlarged 
by the happening of some event subsequent to 
the institution of the suit, and the plaintiff. desires 
to alter or extend the scope of his prayer for 
relief accordingly.» |n any case no action on 
the part of the defendant subsequent to the 
institution of the suit should be held to affect 
or prejudice the right of the plaintiff. And 
where an objection based on the proviso to 
section 42 has not been raised or pressed in the 
first court, an appellate court may permit the 
plaintiff to amend his plaint and ask for conse- 
quential relief.; A case in point is dAédulkadar v. 
Mahomed. The plaintiff here had alleged that 
he was entitled to the office of Sheikh of Kallai | 
and to the properties attached thereto and had 
prayed for (i) a declaration that the defendant 
was not so entitled, (ii) an injunction restraining 
the latter from interfering with the properties or 
doing anything in any way inconsistent with the 
plaintiff's right to the office, and oni further and 
other relief. There was no issue raised in Ales 
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instance regarding the maintain- 


ability of the suit in view of the proviso to section 


and it decreed the 


42, 


clain. The appellate 


court found that the defendant was actually in 
possession of part of the properties in suit, and 
permitted the plainuff to pay additional court 


tee and amend his plaint 


prayer for recovery of possession. 
objection based upon the 


by inserting therein a 
But if an 
proviso relating to 


consequential reliet is raised in the court of first 


instance and the plaintiff 


contends that the suit in its actual form 


joins issue thereon and 
Is main- 


tainable, he may not be allowed to turn. round in 


the court of appeal and 
sion to amend his plaint.” 


The dismissal of a suit 


obtain belated permis- 


for a declaration of 


title on the ground that the plaintiff was not in 
possession of the*property in suit will not bar the 
institution of a second suit by the same plaintiff 
to enforce his entire cause of action and regain 
possession of the property to which he claimed 


title.* 


An objection raised by the defendant for the 
first time in a. court of appeal that the circum- 
stances of a case are not such as to justify a 
court in exercising its discretion in favour of 
the plaintiff and granting him the declaration 
prayed for, will be generally considered too late 


and not be given effect tos 


Where a party 


cannot contest a decree on the merits, a sound 
discretion manifestly requires that that decree 


should be upheld. 


t Narayana v. Shaniunni, [1891] 
15 Mad, = Mor v. 
Nando, | 1 4 945. 
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All. r74 ; Akóar v. T 
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3 Limba bin Krishna v Rama 
éin Pimplu. supra; Chomu v. Umma, 
supra ; Maganlal! vw. Govindial, 
Lesar] 13 Bom, 607; Semsay B. 

vading Corp. v. Yorke Smith, 
[1892] 17 Bom., 197 ; Ram Kanaye 

WA ackherbutty v. Presunno Sein, 
[1370] 13 W.R., C.R.. 176. 
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Where a Hindu  reversioner disputes an 
alienation or adoption made by a female pro- 
prietor and institutes a suit for a declaration im 
respect thereof, the suit will abate on his death 
and no appeal will lie, for there is no privity of 
estate between one reversioner and another.’ 

As we have seen before, a suit to remove 
cloud over the title to land cannot be main- 
tained, unless the plaintiff has both title and 
actual possession. He cannot rely on the weak- 
ness of the title. of his adversary? When, e. g., 
a patent or deed includes within the exterior 
bounds of the lands thereby conveyed land 
which is excepted by such grant or deed from 
its operation, a plaintiff, suing to remove cloud 
from his title must show that the land he claims 
against the defendant is not the land so ex- 
cepted.’ he 

A suit for a declaration under section 42, 
Specific Relief Act, is not provided for by any 
special article in schedule I, Indian Limitation 
Act. The omnibus article 120 therefore applies, 
and the suit will be in time if instituted within 
six years of the date when the cause of action 
accrues.‘ Mere lapse of time short of this 
period, in the institution of a suit, will not, in 
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ordinary circumstances, disentitle the plaintiff to 
the specific relief claimed. Where the declara- 


tron asked for is only incidental and wee A 


to the main relief which it is the object of the 
Suit to secure, the period of limitation will have 
to be determined with reference to this principal 
rehef.* There are some decisions which suggest 
a doubt as to the applicability of this principle 
mm cases where the validity of an adoption comes 
in issue; The ordinary rule is that an adoption 
must be aihrmed or negatived within six years.‘ 
Now an adoption may have been made by a 
widow, sav, in 1880, the widow dies in 189o, and 
the next reversioner ( in the absence of the 
adopted son ) brings a suit for recovery of the 
estate in r9oo. ^ He, of course, denies the adop- 
tion and cannot succeed if the adopted son has 
a title. [s his suit within time ? The balance 
of judicial opinion answers this question in the 
afhrmative, and, I apprehend, rightly. The 
question was elaborately discussed by a Division 
Bench of the Allahabad "Court in the recent 
case of Lali v. Muriidhur, but upon appeal the 
Privy Council abstained from pronouncing any 
opinion upon it." The plea of limitation appa- 





* Athikarathé v. — Erathanvitat, [1899] 27 Cal., 242; Chandania v. 


[1397 ]21 Mad, 42. Safigram, (1903) 26 Al. 40; Chin- 
* Ct. Rampal Stach v. Balbhaddar famun wv. Mohan, [4857] 3 C.P.1..R., 
Steg’, (1902) 25 All, 3, 16, P. C. 32 ; Surjan v. harak, 1908} P. 
Distinguish Mfalfarjan wv. Naråari, WW R., 79: Velaga v. Sandlamudi, 
— 25 Bom., 337, P. C. . . (x9o7] 3o Mad., 308 See also judg- 
e rimivcas w. Hanmani. [1597 mert of B. Ayyangar, Jj., AXatnama- 


24 Bom., 260, F. B. ; Rainamasari sari v. A kilandammal, supra ; Rama 


v. Attdandammal, (1902) 26 Mad., Rew wv. Venkoba, [(1907]17 M.L. 


29s, F. B. LR. 282. Mitra, Zim., Oz, SO. 
* Act XV of 1877, sch. II, arts. e [1:901] 24 ATL, 195: .* 
zg, 1139. Cf. Aaramdad wv. Nathu, * [13906] 28 AIL, 48S, P.C. Con- 


Loos . Ra, 836; Anuntul v. Sasa- sider ` ZurZ£ÁAumwam v. Rameshar, 
dar. | 1905j2 C.L.]., 16; Lexmawa [1906] 28 All., 727, P.C. Itisto 
v. Ramappa [1907] 9 Bom. L. R., be regretted that in the new Act 
"O33. (IX of 1:908) no attempt has 


> Batkania v. Aalicharan, [1904] been made to set at rest this con- 
9 C. W. N., 222; Ram v. Ranjit, flict. sch. I, arts 113-9. e 
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rently was not pressed, and their lordships reject- 
ed the claim of the adopted son. | 

A declaratory decree is not capable of en- 
forcement by the ordinary process of execution, 
and even if a decree in words makes future 
mesne profits payable, if it fixes no date for such 
payment in different years, and in the plaint the 
claim was limited to a recovery of the arrears 
for three years past, the court may construe the 
decree as merely declaratory.’ 





-t Dorasamy v. Idangapiranthan, ( 1955] 1 M. L. T., 69 
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LECTURE XI. 


MANDAMUS: RECEIVERS. 


Writ of Man- 


It is not private rights and duties alone with 
da mus. 


which our courts deal. Private rights sometimes 
give rise to public duties. Besides there are 
officers and institutions upon whom it is incum- 
bent to discharge duties and obligations of a 
more or less public character, and as they some- 
times may fail to discharge such duties and obli- 
gations, public interest requires that adequate 
provisions should be made for their enforcement. 
The common law of England made such pro- 
vision by the writ of mandamus.‘ The preroga- 
e tive writ was of a most extensive remedial 
nature and was issued in the form of a command 
in the King’s name from the Court of King’s Bench 
to any person, corporation, or inferior court of 
judicature and required him or it to do some parti- 
cular thing therein specified which appertained 
to his or its office and duty and which was conso- 
nant to right and justice.* It was issued only where 
the ordinary courts of law could afford no effec. 
tual remedy,’ and relief was sought in respect 
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t For the present practice see only clear legal rights, and to 
Judicature Act, 1873, s. 25 (S). For compel courts to take jurisdiction 
early history, see I Pollock & Mait- or proceed in the exercise of their 
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land, Aist. Eng. Law, 292. 
* Blackstone, Com., bk. iii, 110; 


jurisdiction, or to compel corpora- 
tions, public and private, and pub- 


4 Stephen, Com, 5. Judge San- lic boards, commissions, or offi- 
born gives this definition: “Manda- cers, to exercise their jurisdiction 
mus isan action or judicial pro- or discretion and to perform minis- 


ceeding of a civil nature, extraordi- 
nary in the sense that it can be 
— Ke only where there is no 


adequate remedy, prerogative 
in its character to the tent that 


terial duties, which duties result 
from ar. office, trust, or station, and 
are ay and peremptorily en- 
joined by law as absolute and offi- 
cial,” 26 Cye., 139. 
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the issue of both the alternative * Rv. Barker, [1762] 1 W. BI., — 
and the perem or final com- 352; R.v. Askew, [17 l4 Bur, —— 
mand if discretionary, to enforce 2188; R. v. Univ. of Cambridge 
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of some public right or duty,’ though the inter- 
ests, possibly contractual, of a private individual 
were involved therein. It was applied as “a 
corrective of official inaction and for the pur- 
pose of setting in motion inferior tribunals and 
officers." Said Lord Mansfield, “Where there 
is a right to execute an office, perform a service 
or exercise a franchise, more especially if it be 
in a matter of public concern or attended with 
profit, and a person is kept out of possession or 
dispossessed of such right and has no other spe- 
che legal remedy, the court ought to assist by 
a mandamus."* A statutory writ of manda- 
mus* was also issued "compelling the defendant 
to fulhl any duty in the fulfilment of which the 
plaintiff is personally interested," but this was - 
also limited to cases where the duty concerned 
the public too.* 

Chapter VIII, Specific Relief Act, purports pigh Courts 

to confer similar constitutional powers upon the Tee aoe 
High Courts of Judicature, in the three presi- | 
dency towns of Calcutta, Madras and Bombay, 
within the local limits of their respective ordi- 
nary original civil jurisdiction. These courts 
formerly enjoyed the right to issue the writ of 
mandamus as part of this ordinary jurisdiction. 
The conditions under which the statutory powers — "em 
now given in substitution may be exercised, are 45, conditions. 
as follows :— l 

(i) there must be within such jurisdiction 


Ke ibid, 552; R. v. Stewart, dure Act, 1854, s. 68, now repealed 





1898} 1 Q. B, 552. . by 46 & 47 Vict., c. 49, s. 3. | 
: b ZS d, ond of England, (1818) c Norris v. Irish Land Co., supra. "t. , 
2 B. & Ald., 620, i The writ of mandamus can not be 
3 Norris v. Trish Land Co, substituted for a decree for specific 
(18573 SEL & BI., 512. performance of duties other than 
> High, Extr. Leg. Rem., ch. those growing out of public rela- 
i, s. 2. m s tions, or such as are clearly imposed 
* R. v. Barker, supra. * by statute, or in some respects in- — 
Under Common Law Proce- volving a trust," Spelling, s. 1379. 
85o > 


Procedure, 


> 


— * Rustam v. Kennedy, [1901] 4 — 616. — 
Bom. L R., 1. * Re Rat Hassam, [1902] 4 
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a person holding a public office whether of a 
permanent or a temporary nature, or a corpora- 
tion or inferior court of judicature ; 

Gi) the doing or forbearing of a specific act 
must, under any law for the time being in force, 
be clearly incumbent on such person or court in 
his or its public character, or on such corporation 
in its corporate character ; 

(m) such doing or ferbearing should in the 
opinion of the High Court be also consonant to 
night or justice ; 

(iv) the property, franchise, or personal right 
of some person should be liable to injury by the 
forbearing or doing, as the case may be, of the 
said specific act; 

(v) this person should have no other specific 
and adequate remedy for enforcing the doing or 
forbearing of the specific act ; but 

(vi) an order of the High Court requiring 
such specific act to be done or forborne will 
afford complete remedy to this person. 

Where these conditions, and they have been 
held to be cumulative,’ are satisfied, it is com- 
petent to any one of the High Courts above men- 
tioned, upon a petition to that effect made by the 
person whose property, franchise or personal right 
has been or is likely to be injured, to make an order 
for the enforcement or inhibition of the specific 
act in question." The procedure prescribed here 
has also been borrowed from English practice.’ 
Solong as the act complained of is done in the 
name of and for an officer within jurisdiction, it 
will not matter that his assistant, who actually 
does the work, is personally absent from the local 
limits of the jurisdiction of the court. The 





ss R. 


A., 5. 45. Bom. L. R., 773 
* Rov. Ledgard, (1841) 1 Q.B, > 
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application must be supported by an afhdavit of 
the person injured, stating his right in. the matter 
in question, his demand of justice and the denial 
thereof. If the application is not summarily re- 
jected, the court may make an order absolute in the 
first instance, or grant a rule to show cause why 
the order applied for should not be made, and at 
the hearing of this rule may make an order in the 
alternative,’ which may subsequently be made 
peremptory and absolute in the event of the party, 
court, or corporation served with nofice of the 
previous order, failing to answer or making an in- 
sufficient or false answer? But the High Court 
shall not make an order binding on the Secretary 
of State for India in Council, or on the Governor- 
General in Council or on the Governor of Bombay 
or Madras in Council or on the Lieutenant-Gover- 
nor of Bengal ;? nor an order on any servant of the 
Crown, as such, merely to enforce the satisfaction 
of a claim upon the Crown ;* nor any other order 
which the law in force for the time forbids. It 
may be further explained that the ‘personal right,’ 
injury to which the courts aims at preventing or 
remedying, means such a right zz rem as every 
member of a society has independently of any act 
of his own.^ 





Under this chapter of the Specific Relief Act, ` iiustrations. 
applications have been made for orders against 
a Presidency Magistrate; a Commissioner of 
Police? the Chairman of a Municipality, the 
——— L. R., 653. Cf. Bank of Boméay: v. 
NUS RC — 47. Orders made Suleman, [1908] 12 C. W.N., 825, | 
under this chapter are executable P. C. bob ets 
and appealable as decrees made in 7 Bank of Bengal v. Dinonath 
exercise of the ordinary original civil Rey, | 1881] 8 CaL, 166. 
jurisdiction of the High Court, * Rustom v. Kennedy, [1901] 26 
ibid, s. 48. Bom , 396; Gell v. Tajanoera, 1903 
3S. R. A,s. 45 (f). 2; Bom., 307; Re Tara/ai, (1905 
* Ibid, (g). 7 Bom. L. R., 161. i 3 2 
s [bid (A>. * Re Mutty Lall Ghose, (18923) 19 


* Re Rustom, [1901]. 3 Bom, Cal. 192. Cf. Surat City Munici- 


-—— 
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University of Bombay," a Board of Examiners for 
Pleadership? or Attorneyship, and a Fire Insur- 
ance Co.* The duty soughi to be enforced must 
be clear and obligatory. A Presidency Magis- 
trate, e g., is bound in law to issue to a com- 
plainant copies of the order made by, and the de- 
positions taken before, him, where he dismisses the 
complaint and discharges the accused.> Soisa 
Commissioner of Police bound to license an eating- 
house, when the granting of the license is not 
left to his” absolute discretion,?^ and in exercising 
his discretion in the matter of granting licenses to 
public conveyances, he is not to fetter himself with 
rules which would prevent him in each case from 
being free to consider the merits of each particu- 
lar carriage. So the Commissioner of Police at 
Bombay is authorised to serve a notice under sec- 
tion 28, Bombay City Police Act (IV of 1902), only 
upon a person who comes within the scope of 
that section, and if he issues it to a person 
whom he merely suspects of being guilty of the 
conduct therein referred to, the High Court may 
be moved to cancel the notice.? But if the 
chairman of a municipal board is not shown to 





—— 





— — — — 


gety v. Chus: Lal, | 1906] 8 Bom. Awar vw. Jagat Pal, [1904] 26 All., 


= E 393, P. C ), and, next, English pre- 
' Re Darasia Rustomy;i, [1898] cedents recognis: the right to a writ 
23 Bom., 4635. of mandamus in such a case. Cf. 
" Re Rudra Narain Roy, [1901] Ganesh Bakhsh ve Harihar Bakhsh, 
28 Cal. 479. [1904 j; 26 AIL, 299. 310, P C. 
* Re Purna | Chandra Dutt, * Bank of Bengal v. Pinonath 
[1908] 12 C. W. N., 873. Roy, supra, UU to Presideucy 
* Re Bombay Fire Insurance Co. Magistrates Act (IV of 1887 ). s. 
| 1892] 16 Bom., 398. In view of the 170 (now see Act V of 1898, s. 545 ). 
heading of Ch. VIII it was doubted * Rustom v. Kennedy, supra. 
in this case if a private company Distinguish Zsmail v. Municipal 


could be said to be a corporation 
within the meaning thereof. But 
this doubt does not seem well- 
founded, because, first, a heading 
can apparently be no more the part 
ofan enactment than a marginal 
note or an illustration (cf. Salray 


> 


Comr., [1903] 28 Bom., 253, (dis- 
cretion of municipal commissioner). 
* Gell v. Taja Noora, supra, 
affg. 4 Bom L. R. 768 (sealed 
pattern notifi d by commissioner). 
^ Re Turabai, supra. 
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be clearly bound to exercise any judicial discre- 
tion or take any judicial action with regard to the 
list of candidates for election prepared under the 
Bengal Act II of 1888, section 31, he cannot be 
compelled to remove a particular candidate's 
name from the aforesaid list.’ 

Where a public body has a discretion to 
exercise, it may be useful to point out that the 
duty is to exercise that discretion conscientiously. 
If there is a refusal to exercise that discretion, 
or ifit is not exercised honestly and conscien- 
tiously, the court will interfere. But the court 
cannot compel the public body to exercise their 
discretion in any particular way—to approve 
what it approves, to say what it  says,—and 
where there has been a conscientious exercise 
of discretion, the court will not enquire into the 
grounds on which it is based: 

The court will not also 


Discretion. 


Other legal 


interfere if other 








* edy. 
specific and adequate legal remedy is open to "7 
the applicant. A person, who has bought some 
shares in a company but not been registered as 
a shareholder by the directors, cannot move the 
High Court for an order to compel them to do, 
as section 58, [ndian Companies Act (VI of 1882), 
affords a remedy “both specific, adequate and 
appropriate.” 

The question whether a particular act or ma 
' Re Mutiy Lall Ghose, supra. for not usin discretion under a 

(It. was suggested that the commis- mistaken notion as to a judge’s 
sioners as a body and the candidate legal powers arose, see Maharaja 
whese name was objected to should of Visianagram v. Lingui Krishna 
have been served with notice.) In MAéupats, [1902] 12 M.L.J R., 473 
Re Cor&Aill, (1895) 22 Cal, 717, a ? Re Purna Chandra Dutt, 
person not duly elected municipal supra. Shortt, Mamdamus, 260 ; 

commissioner was restrained by the R.v. Justices of Middlesex, [1839] 

Calcutta High Court from exercis- 9 Ad. & E, 546. 26 Cy-, 159 sqq. 
ing any functions as such bya guo Cf. post, 679. = 
warranto proceeding. For a case * Re Bombay Fire Irs. Co. Ld, 
under C.P.C., s. 622, where the — [1892] 16 Bom., 398. i - 
question of issuing a mandamus e 

< 
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Corporation, Omission on the part of a corporation is ultra 
EN wires or inira vires is likely to arise in applica- 
tions under section 45, Specific Relief Act. | 
have already touched upon this question, but a 
few more general remarks here may not be out 
of place. The rule of law applicable. was thus 
stated by Lord Cottenham, C.: ^" The limits 
within which the court interferes with the act of 
public functionaries are clear and unambiguous. 
So long as they confine themselves within the 
exercise of those duties which are confided to 
them by law the court will not interfere. The 
court will not interfere to see whether any altera- 
tion or regulation which they may direct is good 
or bad ; but, if they are departing from that 
power which the law has vested in them, if they 
are assuming to themselves a power over pro- 
perty which the law does not give them, the 
court will no longer consider them as acting 
under the authority of their commission, but 
treat them, whether they be a corporation or 
individuals, merely as people dealing with pro- 
perty without legal authority."* Where statu- 
tory or common law powers are directly trans- 
gressed, there can be no difficulty, but where a 
case lies on the border-line between authority and 
no authority, the question is often a knotty one to 
: solve.? An interesting case is Zinkler v. Wands- 
worth District Board; where the District 
Board by the Act of incorporation had authority 
to compel the owner of a house, which was in- 
efficiently supplied with latrine accommodation, 
to provide a particular form of such accommoda- 
tion. The Board issued an order compelling 


di — — — — —À — 


' Ante, 254 sqq. * Ashbury Ry Co. v. Riche, [1874] 
$ Prewin v. Lewis, [1828] 4 7 H.L., 653: Atty. Genl., v. Great 
My. & Cr.. 254 ; Burnett v. Berry, Eastern Ry. Co., [1880] 5 AC, 478. 

. [1896] 65 L.J. M.C., 118. * [1858] 2 D. & J., 261, 
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all house-owners to erect water-closets instead of 
privies. The court held: that the authority was 
particular and not general, the Board was bound 
to exercise their discretion in each case and could 
not lay down a general rule, and the order there- 
fore was illegal and «//ra vires. So it is ultra 
vires of a corporation to create new offences by 
its bye-laws.' But it is seldom easy to determine 
whether an act, not expressly forbidden by 
the constating instruments,is yet valid as being 
incidental to the objects for which the company 
is formed or to the business which it has to 
carry on.* Ina suit against the Trustees of the 
Port of Bombay the plaintiff contended that it 
was ultra vires of the defendants to record a 
minute reflecting upon his character. The court 
held that the trustees had the power, in any 
matter connected with or arising out of the 
business they were empowered to transact, to 
express a decision, opinion, or advice, for the 
guidance in the future of themselves and their 
successors, though it might be prejudicial to the 
rights of others.” Where a discretionary power 
is conferred on a public body in the discharge 
of certain duties, e.g., upon a municipal corpo- 
ration in the matter of levying and collecting 
specified rates, itis not for a court to veto the 
exercise of its discretion or to prohibit it from 
discharging its duty.* In the matter of giving 
gratuities and making other payments out of the 
corporate funds Bowen, L.J., said : “It seems to me 
you cannot say the company has only got power 
to spend the money which it is bound to pay 
according to law, otherwise the wheels of busi- 





! Strickland v. Hayes, [1851] 51 ? Shepherd v. Trustees etc. Bom- 


J. P., 629. Jay, [1876] 1 Bom., 132. 
? Simpson v. Westminster Palace * Municipal Commrs. of Madras 


Hotel Co., [1860] 8 H. L. C. 712. v. Bransan, [1881] 3 Mad, 201.. 


Discretion. 


a, 


) į A e 
LAUR) 





658o SPECIFIC RELIEF. 


ness would stop. They are not to keep 
their pockets buttoned up and defy the world 
unless they are liable in a way which could be. 
enforced at law or in equity. Most busi- 
nesses require liberal dealings. The test there 
again is not whether it is dena fide, but 
whether, as well as being done dona fide, 
it is done within. the ordinary scope of the 
company’s business, and whether it is reason- 
ably incidental to the carrying on of the com- 
pany's business for the company's benefit.” 
The directors or managing partners have, to 
exercise a wise discretion in the interest of - 
the business. Accordingly where a trading 
company paid gratuities to the extent of a 
week's wages to their servants; or an insurance 
company paid the loss sustained by insurers on 
account of an explosion, which was not within 
the terms of their policies,* the payments were 
held to be z»£ra vires. 
Joint stock In the case of a joint stock company incor- 
~ mum E porated and registered under the Indian Com- 
panies Act," the objects are determined by the 
memorandum of association. That may be 





— —— — — 








' Hutton v. e Cork Ry. Co., Candle Co. [1876] 45 .L J., Ch., 
[1883] 23 Ch. D., 673. 437 (Jessel, M. R., thought such 
3 Per James, L J > “It appears liberal dealing would ease the 
to me that, whether as regards a. friction, between masters and ser- 
private partnership, a joint stock vants and in the end benefit the 
company, Oran incorporated com- company.) : 
pany,in the absence of fraud or * Taunton v. Royal Ins, Co., (/564] 
deliberate perversion, the majority 2 H. & M., 135 (fer Wood, V. C, 
of managing partners may be trust- “This is not a case of applying 
ed and ought to be trusted, in funds to purposes wholly foreign 
determining for themselves what  tothe object of the company, but 
they may do and to what it is an expenditure -designed to 
- extent they may go in matters — secure to. the company the largest 
indirectly connected with or aris- amount of profits in. its own proper 
ing out of their- business with business") 
ve Ba Atty. Gen. e Great * Act VI of 1882, s. 6 (cor. 
Fasterm Ry. Co, (1879] 11 Ch. D, responding to same section of the 
480. CL Henderson v. Bank of English Joint Stock Companies 
a Australasia, 1888] 40 Ch. D, 170. Act, 1862). 
L^ * Hampson v. Pirces Patent 
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regarded as the charter of incorporation of the 


company, and it can no more be altered by the. 


articles of association than by a special reso- 
lution.’ 

Where any conditions for the protection of 
the public have been expressly ‘imposed upon a 
public company by statute, the court will see 
that they are carried out. If, e. g., an Act pro- 
vides that a railway train shall not travel over 
a bridge at a speed exceeding the rate of four 
miles per hour, the railway company will be en- 
joined breaking this rule, even if. no damage to 
the public by reason of such breach be proved 
Where the infringement of a legal right by a 
company acting under statutory powers injures 
the plaintiff's rights beyond reparation by da- 
mages, the reason for issuing a prohibitory order 
is even stronger.* 

But a writ of mandamus will nct be allowed 
to issue unless the applicant shows clearly that 
he has the specific legal right to enforce which 
he asks for the interference of the court, that he 
has claimed to exercise that. right and none 
other, and that his claim has been refused. 
Where therefore the plaintiff had claimed an ab- 
solute right to inspect and take extracts from a 
Bank's register of share-holders—to which he 
was not entitled—and was refused, but it ap- 
peared that the plaintiff had no special interest 
in any of the matters he complained of or any 
interest other than or different from that of every 
other share-holder, and he had no definite right or 
object of his own to aid or serve in asking for 
inspection of the register, nor any right or object 


t Ashbury Ry. Carriage Co. v. * Atty. Geni. v. London & N. W. 


Riche, [1874] 7 H. L , 607. Ry. Co., [1900] 1 Q. B., 78. 
3 Guiness v. Land Corporation * Fordeson v. Sutton Gas Co., 
of Ireland, (1883] 22 Ch. D., 357. — [1899] 2 Ch., 217, 
86 3 
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which the register would illustrate, but his object 
was to obtain the inspection in order to commu- 
nicate with the share-holders with the view of 
securing their help in bringing about an improve- 
ment in the administration of the Bank's affairs, 
the Privy Council held that a suit. for declaration 
of a right to inspect and take extracts from the 
Bank's register by a share-holder should be dis- 
missed.’ 

Where an order of the nature of a writ of 
mandamus is not asked for by application but 
is sought by a regular suit in the ordinary courts, 
section 45, Specific Relief Act, has manifestly 
no application. It has accordingly been held 
that civil courts, other than the three specified 
High Courts have jurisdiction, in a case other- 
wise proper, to issue injunctions against mofussil 
municipalities in India. There seems to be 
no reason why the power to make orders in the 
nature of a mandamus should not be con- 
ferred upon the High Court at Allahabad and 
the Chief Courts of the Punjab and Burmah. It 
is true that these courts never had an ordinary 
original civil jurisdiction. But there seems to be 
no reason even in the case of the Presidency High 
Courts to limit the power within this jurisdiction. 
It would be useful to empower these courts too to 
control moffusil municipalities.’ 


Appointment of Recervers. 


Another form in which specific relief is given 
in India is by appointing a receiver.* A receiver 








` . Suleman, Cawnpore, [13899] 21 All., 348 ; Ka- 
(1998] ` à SN UN. get. Fa Gee —2 dc v. Bhatua Muni- 
Res v. Merchant Taylors Co., {1831} cipality, [1900] 27 Cal., 849. 
2 B. & Ad.. 115. As to the right of in- 3 t Stokes, AJ Codes, 930, 
ion, see 2 Taylor, Ev., s. 13495. 937. 
* Strachey v. Municital Board of € S. R. A., s. 5 ()- 








RECEIVERS, 683 
has been described as an indifferent person be- 
tween the parties to a cause appointed by the 
court to receive and preserve the property or 
fund in litigation pendente lite, when it does 
not seem reasonable to the court that either 
party should hold it, or where a party is in- 
competent to do so by reason, e.g., of infancy or 
lunacy.* 

The object of appointing such an indifferent 
or impartial person is to keep the object-matter 
of the litigation in the grasp of the court, so as 
to prevent waste or damage while the suit is 
being tried out and protect the rights of the 
party who may subsequently be found entitled.s 
The appointment of a receiver, therefore, is a 
branch of protective or preventive justice ad- 
ministered by courts of equity upon the principle 
guia timet, and is analogous to the relief granted 
by way of interlocutory injunctions.* The court 
assists the party who seeks its aid, because he 
fears (gura timet) some future probable injury to 
his rights or interests, and not because an injury 
has already occurred which requires to be com- 
pensated or otherwise relieved. 

The Code of Civil Procedure, which contains 


!' High, Receivers, s. I. 

3 Kerr, Aec., 3. A party may 
sometimes be appointed a receiver 
as, €., in partnership cases, see 
infra ; Woodroffe, Rec., 45—95. 

? "The object in all such cases 
is to secure the preservation of the 
property to its appropriate uses 
and ends ; and wherever *here is 
danger of its being converted to 
other purposes, or diminished or 
lost by gross negligence, the inter- 
ference of the court becomes indis- 
pensable ; as where property in the 
hands of a trustee for certain speci- 
fied uses or trusts (express or im- 
plied) is in danger of being diverted 
or squandered to the injury of any 


claimant having a present or future 
fixed title thereto, the administra- 
tion will be duly secured in the 
manner deemed best fitted to tbe 
end, as by the appointment of a 
receiver or otherwise.” 2 Story, 


Eg.. s. 827. 


* [n England protective relief is 


also granted bya direction to pay 


over money or give security, or b 
yment ofa fund into court, Cf. 

.P.C., s. 499. 

* Woodroffe, Rec.. I3; 2 Story, 
Eq.. s. 826; Satoor v.  Satoor, 
[1864] 2 Mad. H.C.R., 8, 10 t(plain- 
tiff must show (i) a title in | 
sion or expectancy in himself and 
(ii) danger to the property.) 
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the law upon the subject,‘ provides for the 
appointment of a receiver in respect of property, 
whether moveable or immoveable, which is the 
subject of a suit or under attachment,” or belongs 
to insolvent judgment-debtors Inthe last two 

cases‘ the appointment is "rather a matter of 

ministerial procedure than by specific relief,’” 

and I will confine my observations to the appoint- 

ment of a receiver where a suit is depending. 

In fact, unless there is a pending cause, it has 

been said, there can be no specific relief granted 

in this form.‘ 

The appointment of a receiver pending a suit 
ts a matter resting in the discretion of the court.’ 
A court may appoint a receiver only when it has 
seizin of the property sought to be protected or 
preserved. This it will have when a suit in res- 
pect of it has been instituted in the court, and 
this suit discloses a cause of action? and is within 
the pecuniary* or territorial? jurisdiction of the 
court." The courts in India have but limited 


———— 


powers of making a decree tn personam." If the 


— — — 








' SRA, s Under 


para 2. except such as are not liable to 

^ — ON em (v dë oa Kankai A Kalka, 

a rate attac 1905] 27 All., 670 ; Prov. Ins. Act 
tbe a dispute, may, if he ss, “te (2). l 
thinks appoint a receiver there- * Collett, 326. 
of, who, su to this control, "Ee parte Whitfield, (1742) 
will bave all —— ofareceiv- 2 Atk ? 
er appointed u the Civil Pro- 


ERES 99. CL Act V of 


1908, Sch. i, Or. go. 
* C.P.C, Ch. xx. See Provincial 


* Seidya Nath vw. Makhan Lal, 

[1899] 17 Cal., 68c. 

P Poresh Nath v. Omerto Nauth. 
bied 17 Cal, Sij; Delhi & 
Bank v. Wordie, [1876] 

t Cal, 249, 257 5 Aellie v. 

AH 2 Cal , $53, 457. 
" High, Kec, s. 39A. 
" C.P.C., ss. 16, 16A ; Act V of 

1908, ss. 16, 1S. The ordinary 

original civil jurisdiction of the 

Presidency High Courts is govern- 

ed by their respective 
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suit is one *'for land" or directly relatesto immove- 
able property, and the defendant's personal 
obedience will not secure for the plaintiff the 
relief he wants, only the forum ret site will 
have jurisdiction. The test in all such cases 
is rather the nature of the claim made in respect 
of the property in suit than. the actual situation 
of such property... There can be no specific 
relief for the mere purpose of enforcing a penal 
law,? but a criminal offence may also be a civil 
wrong, and when it affects rights in property, 
the appointment of a receiver of this property 
may be a proper relief.’ 

Whenever it appears to the court to be neces- 
sary for the realisation, preservation or better 
custody or management of any property, move- 
able or immoveable, the subject of a suit, or 
under attachment, the court may by order ap- 
point a receiver of such property.* The court 
is not bound to grant such relief merely because 
it is lawful to do so, or because the appointment 
of a receiver can do no harm. The court has a- 
judicial discretion to exercise and must consider 
the nature of the plaintiff's claim and the situa- 
tion of the property and of the parties. At the 
stage when a receiver is generally applied for, 
the court is not called upon to go minutely into 
the merits of the case and should abstain from 
prejudging it in any wax." But the court should 


— — — — — — —— 





M. Ayyar and Best, JJ.: “Whe- 
ther property is wasted or misappro- 
priated makes no difference for the 

urposes of this section. The 


' Woodroffe, Rec., 22 ; as to 
High Court practice see Jugzgo- 
dumba v. Puddomoney, [1875] 15 
B.L.R., 318, 324-5 330 ; Jairam 


v. Atmaram, [1880] 4 Bom., 482, 
484-5. 
z SRA. M 7. 
Honumayya v. Venkatasubbayya, 
41894] 18 Mad., 23 (criminal mis- 


appro priation of property). 
*G.P.C. 503; Act V. of 
1908, Sch. i, Or. 40, r. 1. Per 
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uture institution of a criminal pro- 
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v. Venkatasubbayya,supra. ~ 


5 Prosonomoyi v. Beni Madhudb, 
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not interfere unless satisfied, upon such materials 
as are before it at the time, that the plaintiff has 
made out a prima facie title to the property 
over which the receiver is sought to be appointed. 
As I have observed, the appointment of a receiv- 
er pendente dite and the issue of a temporary 
injunction are kindred remedies. Both are 
exceptional equitable remedies, essentially pre- 
ventive in their nature, and having for their 
common object the preservation of the ves or 
object-matter of the litigation unimpaired for 
disposal in accordance with the future decree or 
order of the court.' But injunction is strictly a 
conservative remedy, which merely restrains 
action and preserves matters zz statu quo, with- 
out affecting the possession of the property or 
fund in controversy ; whereas the appointment 
of a receiver is usually a more active remedy, 
since it changes the possesssion as well as the 
subsequent control and management of the pro- 
perty.^ A receiver will not therefore be neces- 
sarily appointed where an ¢zzferim injunction 
may be granted, but a stronger case for extra- 
ordinary relief must be made out.’ In either case 
it must be shown that the property should be 
preserved from waste or alienation, but for injunc- 
tive remedy it would be sufficient if it be shown 
that the plaintiff in the suit has a fair question to 
raise as to the existence of the right alleged, 
while for the appointment of a receiver, a good 
prima facie title has to be made out.* If, there- 


wari, [1888] 15 Cal., 823 ; Sia Ram 3 In fact, an order for an injurc- 
Das v. Mokabir Das, (1899) 27 Cul. tion isalways more or less included 
282; Ram Sundar v. Kamal Jha, in an order for a receiver, it is not 
L 1995) 32 Cal., 741 ; Skinner's Co. necessiry, if a receiver be appointed 
v. Zrish Society, [1836] 1 M. & C, togo on and grant an injunction in 
162, 164 ; Fripp v. Chard Ry. Co, terms, Kerr, Rec., 9-10 ; but the con- 
[1853] 11 Hare, 241, 264. verse does not hold. 

t High, Ac, 16, 17. ! Chandidat Jha wv. Padmanand 


* Woodroffe, Rec., II. Singh, [1895] 22 Cal., 459, 465. 
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fore, the plaintiff presents a fprzma facie case, 
showing an apparent right or title to the thing in 
controversy, and that there is an imminent 
danger of loss unless there be intervention on the 
part of the court, this relief may be granted with- 
out going further into the merits upon the preli- 
minary application. The principles upon which 
English courts act were thus stated by Lord 
Cranworth: “The receiver, if appointed in this 
case, must be appointed on the principle on 
which the Court of Chancery acts, of preserving 
property pending the litigation, which is to decide 
the right of the litigant parties. In such cases 
the court must of necessity exercise a discretion 
as to whether it will or will not interfere by this 
kind of znterim protection of the property. 
Where, indeed, the property is as it were zu medito, 
in the enjoyment of no one, the court can "hardly 
do wrong in taking possession. It is the common 
interest of all parties that the court should pre- 
vent a scramble. Such is the case when a receiv- 
er of a property of a deceased person is appoint- 
ed pending a litigation in the ecclesiastical court 
as to the right of probate or administration. No 
one is in the actual lawful enjoyment of property 
so circumstanced, and no wrong can be done 
to any one by taking it, and preserving it for the 
benefit of the successful litigant. But where the 
object of the plaintiff is to assert a right to pro- 
perty of which the defendant is in the enjoyment 
the case is necessarilv involved in further ques- 


tions. The court by taking possession at the 








' High, Rec., s. 6 : Leavitt v. the first instance to found an injunc- 
Yates, 4 Ewd. Ch, 162 (per Mc tion anda receivership upon, with- 
Conn, V.C. : “Insolvency and dan- out going minutely into the merits.” 
ger to the fund, pending the litiga- Sham Chand v. Bhaya Ram, [1894 
tion, with a prima facie case and 5 C.W.N., 365 — Sia Ram v. Mohabir, 

obable cause for sustaining the supra (waste by deft.); Sankar v. 

ill, are or ought to be sufficiert in Sadashiv, [1905] 7 Bom, L.R., 926. 
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instance of the plaintiff may be doing a wrong to 
the defendant ; in some cases an irreparable 
wrong. If the plaintiff should eventually fail in 
establishing his right against the defendant, the 
court may by its znferim interference have caused 
mischief to the defendant for which the subse- 
quent restoration of the property may afford no 
adequate compensation. [nall cases, therefore, 
where the court interferes by appointing a receiver 
of property in the possession of the defendant be- 
fore the title of the defendant is established by 
decree, it exercises a discretion to be governed by 
all the circumstances of the case."* Among such 
circumstances is the conduct of the applicant, 
which, if blameable? or dilatory, will induce the 
court to hold its hand. All questions of discretion 
may in a sense be questions of degree,* and it is 
open to an appellate court to correct an arbitrary 
exercise of discretion by a lower court.’ But the 
opinion of the court of first instance is, in these 
matters, of great weight. It has all the facts and 
the parties before it, and is probably the best 
tribunal to decide whether it is necessary or ex- 
pedient, having regard to the circumstances of 
the case, that a receiver should be appointed.‘ 

The court must exercise a sound discretion? ` 
on a view of the whole circumstances of the 
case, not merely the circumstances which might 
make the appointment expedient for the protec- 
tion of the property, but all the circumstances 





t Owen v, Homan, [1853] 4 H. upon appellant to show improper 


L C. 997, 1032-3 exercise). 
, Baxter v. West. [1859] 28 L. * Per Garth, C. Ja Oriental Bank 
J , Ch., 169. Corp. v. Govinloll Seal, [1884] 10 
E Gray v. Chaplin, (1826) Russ, Cal, 713, 737. Ram Sundar v. 
126, 147. Kamal Jha, (1905) 32 Cal., 741. 
* Ghanasham v. Moroba, [1 894] ? Skip v —— (1 747) 3 Atk. 
18 Bom., 493- 564 ; Greville v. Fleming, 2 & ke 


S. R. A.. s. 22 ; Shadiv. Anup 339 ; Re Prytherch, [1889] 42 Ch. 
Singh, [1889] 12 All, 438 (burden D., 599. 
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connected with the right which is asserted and 
has to be established. Where there is accept- 
able evidence,’ which is very clear in favour of 
the plaintiff, the risk of eventual injury to the 
defendant is slight, and the court does not hesi- 
tate to interfere. And the appointment of a 
receiver has been said to be almost a matter of 
course? in such a case, where the court is 
convinced of danger to the property if left in the 
possession of the party defendant,* or of the risk 
of an alteration for the worse in the situation of the 
applicant, if the appointment be delayed.: Before 
the court will consider whether it shall appoint 
a receiver or not, said Pearson, J., “it must be 
clearly shown that actual damage has occurred, 
or that there is imminent danger thereof, and 
that the apprehended damage, if it comes, will be 
very substantial, almost, if not quite, irreparable.’ 

A court may interfere to prevent a multipli- 
city of action, eg., where there may be difficulty 
in executing a decree for maintenance out of 
property charged with payment of the allow- 
ance, and fresh suits may be necessary upon 
default in payment of the instalments, a re- 
ceiver will be appointed under the decree 
itself with directions, in case of default in 
payment of the maintenance, to take possession of 
the estate and sell the same, and out of the sale- 
proceeds to pay the allowance decreed.’ 

Under the present English practice the test is 








! SidAesmari v. Abhoyeswari, try, [1854] 5 De G. M. & G.,9rt, 
[1888] 15 Cal., 818, 823. 918. 
» Prosonomoyi v, Beni Madhué, s Aberdeen v. Chitty, [1838] 3 Y. 
s 5 All., 556. & C., 379. 382 ; Thomas v. Davies, 
iddleton v. Dodswell, [13806] [ 1847) 11 Beav., 29 
13 Ves., 266; Oldfield v. Cobéett, etcher v. — [1885] 26 Ch. 


[1835] 4 L.J., Ch., 272. D., 688, 698. 
* Whitwor:h v. WAy idon, A 850] 3 Hemanginee v. Kumode Dass, 
2M.&G, 52,55; Evins v. Coven- [1898] 26 Cal., 441. 
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justice or convenience, under the Indian law 
necessity for the realization, preservation, better 
custody or management of the property.’ 

In order to see how the above principles have 
been applied in practice, we may examine some 
of the cases where a receiver has been either 
appointed or denied. Any kind of property may 
be made over to a receiver, houses, lands, or 
rents and profits thereof, securities in the public 
funds, mortgage decrees, stock in trade, shares 
in companies, or outstanding assets of a partner- 
ship. and the applicant may either claim a 
present right of enjoyment to this property, or 
a future, and, it may be, only a contingent, right. 
Where the property in dispute is zu medio, the 
court will, as we have seen, seldom hesitate to 
prevent a scramble and take ii zu cusfodia legis. 
The Bombay Court, accordingly, appointed a 
receiver in a testamentary suit." But after probate 
has been granted, if it is impeached, say, upon 
the ground of fraud, and a revocation is sought, 
the court will be slow to move. “The general 
principle," said Turner, L. J., ‘is that where there 
is a legal title to receive, the court ought not to 
interfere, unless where the legal title is abused or 
there is proof that it is in danger of being so" 

This principle is often illustrated in cases 
where the plaintiff possesses an admitted interest 
but the defendant has a particular estate vested 
in him, Take the ordinary case of a Hindu 











* Judicature Act, 1873, s. 25, 
subs. 8. 
** C P. C,*. 503 Cf. per Woods, 
J. : * The application to appoint a 
receiver must be supported by* evi- 
dence showing that the appoint- 
ment is necessary," Hainesv. Car- 
A 262. But see now 
t V of rg08, Sch. i, Or. 40, r. 1, 
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don Bänk, [1903] 5 ^.L.].R . 583. 


* Parker v. Siddons, [1873] 16 
Eq., 24 ‘case of vacant possession). 

^ Yeshwant v. Shankar. [1392] ` 
17 Bom., 390. Butsee Kesar Devi 
v. Partab, | x90S] P.R., no. 39 
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Beav., 525 ; Kerr, Re., 25. 
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widow in possession of her deceased husband’s 
estate. If she grossly mismanages the. property 
and commits spoliation and destructive waste, J— 
the female heir cannot, at the instance of the 
reversioner, be removed from possession with an 
allowance for maintenance, but a receiver may 
be appointed of the estate" This will, however, be 
done only inan exceptional case, and not merely 
because the plaintiff makes violent and wholesale 
charges of waste or malversation unsubstantiated © 
-by satisfactory evidence.*» As between co-owners, . 
joint tenants or tenants-in-common, the court is bunt pro- 
also slow to interfere, unless destructive waste or BI? 
gross exclusion? is shown. Where, e.g., one of two 
brothers took possession of the whole estate upon 
the allegation that the other was illegitimate, but 
there had been one decision -in favour of the | 
latter’s legitimacy, a receiver was, at his instance, P" Ze 
appointed of the rents and profits of a moiety — 
~- ofthe estate, and the tenants thereof were direct- 
ed to pay a moiety of their rents to such receiver.‘ » 
An exception to the general rule has been recog- : 
nised in the case of mines, as property of this Mines. ~ 
character derives its chief value from continued 
working, and a stoppage is likely to lead to con- | 
siderable loss ; besides it cannot be conveniently — 
carried on by a large number of persons, each ee 
- employing independently a manager and work- e - 
men. Joint owners may barter away their right 
to joint management and yet retain a right to * 









= see that their interest in the joint property 
| protected, and receivers have frequently be 


e = ne ibd. 
— — — 
"e 









— 


- = 






















E — 


- C — E) 


A " D $ : KR ` " E Zou á i S 7 a 
© Maharani v. Nanda Misser es, [1855] 3 — 
MET Eres Mene EE 














7 






Ki 





Sun for 
partition, 


Partnership. 





692 SPECIFIC RELIEF. 

appointed, in this country, in suits for partition 
of such property." In a suit for partition the 
receiver may be placed in charge of the entire 
joint estate, for that is the property in suit, the 
plaintiff being interested in every portion of this 
property before it is partitioned.?^ And in such a 
suit a defendant may also move for a receiver 
for the protection of the property.’ 

A court is loth to appoint a receiver of a 
partnership concern where dissolution is not 
proved or sought.‘ “It may be a question,” said 
Lord Eldon, *whether the court will not restrain 
a partner, if he has acted improperly, from doing 
certain acts in future, but if what he has done 
does not give the other party a right to have 
a dissolution of the partnership, what right has 
the court to appoint a receiver and make itself 
the manager of every trade in the kingdom ?’’s 
In another case it was said, “A receiver 
operates as an injunction ; and the principle on 
which this court acts with regard to the appoint- 
ment of a receiver in these cases is this : it will 
not appoint one upon motion unless it sees that 
there is an actual present dissolution arising from 
the acts of the parties, or that at the hearing it 
would, upon the merits, dissolve the partnership. 





3 Woodroffe, Rec., 119. if 


* Poresh Nath v. Omerto Nath, 
1890] 17 Cal, 614. 
: e Ad v. Lopes, [1878] 7 Ch. 
D., 358. 

* Roberts wv. Eberhardt, Us 3 
Kay, 148 ; Smih v. eves, [1841 
4 Ba os. Per Langdale, 
M.R.: “Where an application is 
made fora receiver in partnership 
cases the court is always placed in 
a position of very t difficulty ; 
on the ore hand, if it grants the 
motion the effect of it is to put an 
end to the partnership which one 
of the ies claims a right to have 


continued ; and, on the other band, 


it refuses the motion, it leaves 
the defendant at liberty to go on 
with the partnership business at 
the risk, and probably at the great 
loss and prejudice, of the dissenting 
party. etween these difficulties 
it is not very easy to select the 
course which is best to be taken, 
but the court is under the necessity 
of adopting some mode of pro- 
ceeding to protect, according to 
the best view it can take of the 
matter, the interests of both parties." 
Madgwich v.  Wimble, [1843] 6 
Beav., 495, 500. 

* Goodman v. Whitcomb, (1820) 
r J. & W. 589. 
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If the partnership is a continuing one and may 
continue, it will direct an account."* There must 
be some breach of the duty of a partner or of the 
contract of partnership, some unrighteous con- 
duct? to justify interference, and the circumstance 
of one partner having taken upon himself the 
power to exclude another partner, from as full a 
share in the management of the partnership as 
he who assumes that power himself enjoys, has 
been declared by Lord Eldon to be *the most 
prominent point on which the court acts in ap- 
pointing a receiver of a partnership concern.’’* 
The court will not undertake the management of 
a going concern, but it may appoint an zuterim 
receiver for a limited purpose which does not 
displace the management, and so may leave it 
eventually to continue. Where, however, the 
fact of the partnership is not prima factie estao- 
lished, the plaintiff cannot have this equitable 
relief ; where it is, a plea to the contrary in the 
written statement may furnish ground for inter- 
ference.“ 


In mortgage suits applications are frequently Mortgage 





made for the appointment of a receiver. If the 
mortgagee is in possession of the mortgaged 
property and the mortgagor is the plaintiff, in a 
suit for redemption the defendant's possession 
will seldom be interfered with, unless strong 
‘evidence is adduced to prove imminent danger 
of the property being lost." Nor willa court be 
t Baxter v. West, [1860] 1 Dr. CA^. P., 1565y. 
& Sm., 173. * Const v. Harris, [1824] 1. Turn. 
3 Harding v. Glover, (1810) 13 & Russ., 496, 
Ves, 281. A surviving- partner is -* Ibid; Mall v. Hall, [1850] 3 
entitled to manage for the purposeof M.& G.. 79,91; Medwin v. Di/ch- 
winding up and will not be displaced sri) ^ 883] 47 L-T., 250. 
unless there is evidence of breach or * Peacoc& v Peacock, [1809] 16 
neglect of duty, Phillips v. Atkin- | Ves. 49 ; Hale v. Hale, [1841] 4 
son, [1737] 2 Bro. C.C., * Beav., 369. 
? Texeira v. Da Costa, 2 Daniell, 7 Trithoban vw. Jamuna, [1889] 
ki e s r x 
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694 SPECIFIC RELIEF. ` 
disposed to interfere in favour of a mortgagor- 
judgment-debtor when a decree for sale has been 
obtained against him by the mortgagee." But a 
receiver may be granted in aid of suits for | fore- 
closure or sale brought by mortgagees, the latter 
thus getting the benefits of possession without 
being reduced to the position of a mortgagee in 
possession, which may be both unpleasant and 
disadvantageous.” In Yazktssondas v. Zena Bat; 
in a suit by the mortgagee for foreclosure or sale 
in default of payment of the mortgage-money, 
the original court had decreed the ciaim but 
' refused to appoint a receiver of the rents and 
profits of the mortgaged property. Upon 
appeal by the mortgagee, Sargent, C.J., said, 
“In the present case we think it is ‘just and con- 
venient! that a receiver shculd be appointed. 
There are exceptional circumstances here. The 
 mortgage-debt is for a very large amount. The 
value of the property is said to be insufficient 
to cover the debt, and there is a large sum 
owing for arrears of interest. It is, therefore, a 
case in which a receiver is desirable, and we 
think he ought to have been appointed by the 
decree made by the court below" 

Where the dispute is between two or more 
incumbrancers, if the first mortgagee has not. 
taken possession, puisne mortgagees may have 
a receiver appointed ;* but if he has, he is entitled - 
to retain that possession till he is fully paid,‘ 
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High Court bad appointed an 
ferim receiver and he was continued 
by the decree. 

* Dalmer * v. Dashwool, [1793] 
2 Cox, 378, 383. 

* Per Eldon, L. C. : "If a man 
has a legal mortgage, he cannot 
have a receiver appointed ; he has 
nothing obutto take possession. 
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and will not be disturbed unless a specific charge 


of gross mismanagement of the estate can be 


clearly established against him.* A charge which 
falls short of a mortgage may be treated in the 
same way as a mortgage for the purposes of an 
application under section 503, Civil» Procedure 
Code. But where an unpaid vendor's lien was 
sought to be enforced against a railway com- 
pany, which had taken land under compulsory 
powers but not paid for the whole of it, a temporary 
injunction against the use of the ‘railway was 
refused as a monstrous and vexatious interference 
with the use of the railway and public conveni- 
ence, anda receiver for the particular portion of 
the line left unpaid for was not appointed asa 
practically unproductive form of relief. 

Creditors, even before judgment, may have 
such a special or equitable charge or lien upon 
the property of the debtor as to entitle them to 
a receiver. American courts have not favoured 
the claims of mere general creditors, whose rights 
rest only in contract and are not yet reduced to 
judgment and who have not acquired any lien 
upon the debtor's property. Indian and English 
courts will not refuse jurisdiction in such a 
case, though they will certainly refuse, unless 
a clear case for interference be established, to 
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deprive a person of property in respect of which the 
claimant has no specific claim, in order that if he 
establish his claim as a creditor there may be assets 
wherewith to satisfy it.' There is no question as to 
the jurisdiction where the debt has merged into a 
decree, but, as we have seen, the appointment of 
a receiver in aid of execution at the instance of a 
judgment-creditor, is not, strictly speaking, a form 
of specific relief. 

Where there isa trust, either express or im- 
plied, and the defendant holds a fiduciary posi- 
tion, if waste, misconduct or mismanagement on 
his part jeopardises the trust estate, the court 
may appoint a receiver; A receiver will be 
granted where it is shown that there is any 
danger of loss, improper disposition. of assets, 
improper management, breach of trust, omission 
to perform, bias in favour of one of the contend- 
ing parties, denial of the trust, refusal to pay 
and removal from the jurisdiction, fraud, refusal 
to act, unfitness, or witholding of trust funds ;* 
so where trustees cannot act together through 
disagreement, or some of them act separately 
and against a dissenting trustee.5 But the court 
will not lightly displace a trustee or executor, 
who is willing to act, even if he be poor.^ It is 
for the settlor or testator, and not the court, to 
say in whom the trust for the administration of 
the property shall be reposed, and the court will 
refuse to interfere unless it is satished that the 
trust property is in danger and the party in pos- 


— — — — — — 
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' Woodroffe, Rec., 152. C. C., 158 (appointment made be- 
* Asto the English doctrine of fore defendant put in answer); 
‘equitable execution’ see Re Shep- Allérizght v. Allright, 91 N.C., 220. 
pard,[1890! 43 Ch. D., 131. In * Everett v. EN oak [1841] 12 
India there being no —— courts . xU 363, 365, 367. Woodroffe, Rec., 
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697 
session is irresponsible... In the case of the 
executor of the will of a Mahomedan testator,’ 
or of an administrator appointed in the event 
of an intestacy by the court, the same reasons 
do not apply. The guardian of an infant is 
in the position of a trustee and may be removed 
for sufficient cause,‘ and if the infant’s property 
is in the adverse possession of a person hostile 
to his interests, equity will afford the protection 
of a receiver, but not appoint one who sustains 
a relation of trust towards the minor.* 

A large class of cases relating to property 
arises where its ownership is in dispute. In such 
cases the bona fide possessor is not to be de- 
prived of any of the just rights attached to his 
title unless there be some equitable ground for 
interference,? and the court, if asked to appoint 
a receiver, should proceed with the greatest 
care and caution? As was said in a famous 
case, that the tenant is to be indemnified and 
saved harmless is manifest equity, but that does 
not substantiate the equity of a person, who is out 
of possession, to come to court and oust in effect, 
by means of a receiver, another claimant who has 
been more fortunate in obtaining possession, and 
with it the legal right which possession gives. 
If a right is, therefore, asserted to property in 
the possession of the defendant, claiming to hold 
under a legal title, a court does not interfere by 
appointing a receiver unless a very strong case 
is made out, for, otherwise, in the event of the 





' Haines v, Carpenter, 1 Woods, ^ Sykes wv. Hastings, [1805] 11 
262. Ves., 363. 

3 Hafisabai v. Addul Karim, * Dulmir Puri vw. Hetnarain, 
(1893] 19 Bom., 83, 85. (1880] 6 C. L R., 467, 469 


* Bennet, Rec, 33; Woodroffe, * Prosomomoyi vw. Beni Madhu5, 
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plaintiff eventually failing, the defendant may 
sustain irreparable damage by reason of ¢nferim 
dispossession.’ An instance where the relief was 
given is John v. John” That was an action of 
ejectment and the plaintiff claimed a legal title, 
which appeared to be good, subject to a point 
on the construction of a will, which too was prima 
facie strong, whereas the defendant was a man 
of poor means and his title seemed shadowy. 

In some cases of specific performance of 
contracts the appointment ofa receiver may be 
necessary. A vendor of real estate (plaintiff) 
obtained a receiver by showing that the defendant 
was insolvent and that all his property, including 
the object-matter of the suit, was about to be 
conveyed to trustees for the benefit of his cre- 
ditors.' And the vendee plaintiff in a converse 
action had a receiver to secure the property 
pendente lite by showing that the vendor had 
fraudulently repossessed himself of the property.: 
Where upon an advance of money the defendant 
had agreed to execute a mortgage of certain 
lands, but failed to do so, and arrears of interest 
had accrued due upon the loan, upon a suit for 
specific performance by the creditor, a receiver 
was appointed of the lands.^ In a case of res- 
cission of a contract of sale on the ground of 
fraud, the property in question being a coal mine, 
which it was essential to keep working, a re- 
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' Sidheswari v. Abhoyeswari, 
[1888] 15 Cal, 818. See Zolder ry 
v. Colt, (1836] 1 Y. & C. Ex, 


disclose to some extent his title, 
the discretio conferred upon a 
court to a Hie a receiver may 


621 ; Lancashire wv. "Lancashire, 
41845] 9 Beav , 120. ; 
Bee Er coL E reenter 
ga v, A d. 24 
EE at. OL A x. —— 
[1821] 6 Madd., 49 (defencant’s 
answer showed a weak title). 


* As the defendant to an action of ` 


ejectment may find it necessary to 


somewhat interfere with the “sacro- 
sanct position” heretofore occupied 
by him, Woodroffe, Rec., 147% 

t Hall v. Jenkinson, (1813) 2 
Ves. & B., 125. 

* Dawson, vw. 
Beav., 301. | 
* Shakel v. Duke of Marlborough, 
[1819] 4 Madd., 463. 
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ceiver and manager was appointed upon the ap- 
plication of the plaintiff-:purchaser.' And in the 
well-known case of Hluguenin v. Basely, there 
being a strong suspicion of the defendants having 
abused the confidence reposed in them by the 
plaintiff and thus obtained from him a conveyance 
of the legal estate, the court appointed a re- 
ceiver. 

The above illustrations by no means exhaust 
the various classes of cases in which this species 
of specific relief has been found appropriate. 
In fact, our Code of Civil Procedure does not 
purport to restrict in any way the nature of the 
suit or property or occasion for an application 
under Order XL, rule i. But the illustrations will 
serve to show how courts in India and elsewhere 
have exercised the beneficial jurisdiction of pro- 
tective relief vested in them. 

I will now consider the position of a receiver 
when appointed, and his rights and duties. A 
receiver is an officer of the court authorised to 
take possession of the object-matter of dispute ; 
property in his possession is therefore in the 
possession of the court, zz greng legis, for the 
party who can make a title to it. The receiver 
has no sort of personal right to or interest in the 
property, and whatever he does in regard to it, 
he does it simply in the character of an agent 
for the owners of the property or the persons 
interested in it and, with certain exceptions, in 
no sense as a principal. He exercises his func- 


tions in the interest of neither the plaintiff, nor 


a 
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' Gibbs v. David, [1875] 20 Eq, disappg. Delarey v. Mansfield, 


373. I Hog., 235. But see Orr v. 
2 (18296] 13 Ves, 107, 1 Wh. & Muthia, infra. 3 
Ao S - * Wilkinson v Gangadhur 


* Secus as to money, Re Hoare, Sirkar, [1871] 6 B L.R., PO ae 


Hoare v. Owen, (1892] 3 Ch. 94. 8, 493-4. 
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the defendant,* and the ordinary law of principal 
and agent applies tothis extent only that what 
the receiver rightly does, he does in the charac- 
ter of agent for the owner (whoever he be) of the 
property, and this is so even in the case of par- 
ties who opposed his appointment or objected to 
his receiving particular powers. The appoint- 
ment, though it may operate to change posses- 
sion, has no effect itself upon the title to the 
property in any way and determines no right as 
between the parties.’ The receiver is the-'*'hand 
of the court’’* put forward on behalf and for the 
benefit of all the parties to the suit in which he is 
appointed,» and the person who has the title to 
the property must be deemed to be in possession 
during the custody of the court.^ If therefore a 
trespasser has been in possession of immoveable 
property. before a receiver, appointed pending 
a suit, displaces him, the effect of such displace- 
ment will be to destroy the adverse possession 
of the trespasser and revive the possession of 
the party who ultimately turns out to be the true 
owner and entitled to possession as such. But 
the mere appointment of a receiver will not gene- 


rally suspend the operation of the statute of 
limitation.” 


— M — — — —— — — — ———M — 


"` High, Rec , 5. 1. 496, 498 ; Prem Lal Mullick v. 
2 Poresh Nath v. Omerto Nath, Sumébhoo Nath Ray, [1895] 22 Cal., 
[1890] 17 Cal, 614, 616 (refe. to 960, 973 ; Jagat Jarini v. Naba 
Ligaen v. Gangadhur, supra, as Gopal, (1907) 34 Cal, 305, 317. 


the “leading case” on the position Where a receiver is appointed of 

of a receiver in this country) the property of insolvents, thé ap- 
"^ Beach, Rec, s. I ; Orr v. pointment is for the benefit of the 

Muthia, 113893] 17 Mad., sor, 503. whole body of creditors, C.P.C., s. 
* Woodroffe, Rec, 8-94; Ad- 351 ; Badal Singh wv. Birch, [1888] 

emaintstraior-G@reneral ~. Premiail 15 Cal., 762, 764 ; Prov. Ins. Act, 

Mullick, [18935] 22 Cal. rors-6 ; s. 20. 

Bell v. mer. Protective League, * Triéhuwan Sundar vw. Srinarain 

28 L.R.A., 452; 1 Pomeroy, Eg. R., Singh, [1898] 20 All., 341, 344. 

256 7 Sara/a Sundari v. Saroda 
> Orr v. Muthia, supra ; Kartick Prosad, [1904]2 C L.J., 2. 

v. Padmanund, [1835] 11 Cal, * Kerr, Rec., 161. 
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Now the receiver being the officer of the court Officer of 


he will be protected and assisted by it in the due court. 


discharge of the proper duties of his office, and any 
body who disturbs his possession without the special 
leave of the court shall be deemed to have com- 
mitted contempt.' The court will define his powers 
and prescribe his duties, and since he is a servant 
of the court, and not of the parties, it will be a 
contempt of court on the part of any of the latter 
to enter into an agreement with the receiver res- 
tricting and controlling such powers.” 

The court, as a general rule, appoints a person 
as receiver who is wholly disinterested in the 
subject-matter of the suit, and does not occupy 
a relation of trust to the property in dispute. The 
reason of this rule is that the court is exceed- 
ingly jealous of appointing any person to a re- 
ceivership whose duty it would otherwise be to 
watch the proceedings of the receiver or to call 
him to an account for his management. [t is 
only in very special cases, where the benefit. of 
the estate so requires or all the parties to the 
cause consent, that an exception will be admitted 
to the above rule. Except in emergent cases 
and where the appointment is for short periods 
only,? every receiver shall give such security, as 
the court thinks fit, duly to account for what 
he shall receive in respect of the property.^ As 
against parties to the suit, the receiver's status 
as such is complete from the date of the order 


ke 


" Angel v. Smith, (1804] 9 Ves, person interested or trustee appoint 
335; Doulat Koer v. Rameswari ed receiver. does not generally 


Kuar, [1899] 26 Cal., 625, 629 any remuneration, Re Bignell, 
$ Manick Lal Seal v. Surrat Coo- (1892] 1 Ch., 39 

mary, [1895] 22 Cal., 648, 656 Ct. > Taylor v. — 1876] 2 

Prokash v. Adiam, [1903] 30 Cal, Ch. D., 302, [1877] 5. Wi 741. 


696. C. F C., s. 503 de ; Act Vof 
* Woodroffe, Rec., 46. 1908, Sch, i, Or. 40, r. 3. For forms 
* Kerr, Rec., 122. Where such an see ibid, Ap. F, nos. 6— 
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for the appointment,’ and they may be imme- 
diately restrained from touching the property ;* 
but, as against outsiders, the appointment is not 
perfected till the security required to be given 
has been completed. The appointment of a 
receiver operates as an injunction against the 
parties, their agents and persons claiming under 
them, restraining them from interfering with the 
possession of the receiver except by permission 
of the court. There can be no transfer, there- 
fore, without leave of the court, of an estate or 
anything that appertains to it when the estate ts 
vested in a receiver duly appointed, nor any 
proceeding by way of attachment thereof, at the 
instance of a judgment-creditor.° A magistrate 
in a proceeding under section 145, Criminal Pro- 
cedure Code, has no jurisdiction to interfere with 
a receiver in respect of his possession of the 
estate, without the sanction of the civil court 
which appointed him, and cannot make him a 
party to the proceeding.‘ But the possession 
of the receiver is subject to all valid and existing 
liens upon the property at the time of his ap- 
pointment. A lien previously acquired in good 
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! Lloyd v, Mason, [1827] 2 M. & 
C., 487 ; Re Birt, [1883] 22 Ch. D., 
604 ; Re Clarke, [1898] 1 Ch., 339. 
In case of personality giving of se- 
curity may be condition precedent, 
Ridout v Fowler, (1904) 1 Ch, 658, 
662, affd. 2 CH., 93. 

3 Defries v, Creed, [1865] 34 L.J., 
Ch , 607. 

"7 Edwards v. Edwards, |1875) 2 
Ch. D., 291, 296. In America it 
has been held that upon filing of 
the security bond, the receiver's title 
relates back tothe date of the ap- 
pointment, High, Aec., s 121A. 

* Md Zohuruddeen v. Md. Noorood- 
deen, [1893] 21 Cal, 85, 91, (effect 
of s. 272, C. P. C., considered, and 
difference between property under 
attachment and in custody of re- 


ceiver indicated). s 

* Ganga Das v. Yakub Ali, [1899] 
27 Cal., 670, 673. 

* Fogendro wv. Debendre, (1898 
26 Cal, 127, 129; Kahu v. Ah 
Mahomed, |1892] 16 Bom., 577 ; 
Hem ` Chunder v. an Kristo, 
( 1876] 1 Cal., 403. 

" Dunne ~. Chundra — Kissage, 
(1902] 30 Cal., 593. 

ex Pomeroy,” Ey, Ha. th 255; 

Alderson, Rec., s. 313. Property in 
receiver's hands can be sold in exe- 
cution of a mortgage decree, but 
not a money deceee,  Jogendro v, 
Debendro, supra. The court bas 
power in exceptional circumstances 
to create even prior liens, Aneeland 
v. Amerikan Loan Co., (1889) 1:6 
L.S. So 
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faith will not therefore be divested, nor the rights 
of the parties to a pending action be interfered 
with by the appointment of a receiver in another 
suit." If at the time of the appointment, a party 
claiming a right in the same subject-matter under 
a title paramount to that under which the ap- 
pointment is made, is in possession of the right 
which he claims, his possession and exercise oí 
this right cannot be disturbed by the ‘receiver ; 
but if the claimant is out of possession, he must 
apply to the court before he institutes any legal 
proceedings affecting the possession which the 
receiver has acquired,’ even though the receiver 
has been appointed without prejudice to the rights 
of persons having prior charges. Where such a 
prior charge-holder or encumbrancer has, however, 
already taken possession, he may enforce such 
rights as he has without being guilty of con- 


tempt. 


To preclude the possibility of contempt an 


.- 


yet not to prevent the agitation of all just causes 
of action in respect of the property in its custody, 
a court, while generally requiring all those who 
desire to sue the receiver it has appointed to ob- 
tain first its leave for the purpose,’ will not, as 
a rule, refuse liberty in any case to try the right 
claimed against its receiver, unless it is perfectly 
clear that there is no foundation for the claim." 


' Kerr, Rec.. 161. Wilson v. Wit 


son, t Barb, Ch., 
* Zeen v. 
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If an action is instituted without such leave, the 
proceedings therein may be restrained by injunction, 
or staved, or set aside on motion.' A receiver 
cannot be made a party to any suit or proceed- 
ing, it has been said, withour the leave of the 
court appointing him. But the absence of leave 
to sue does not appear to be a jurisdictional fact, 
and if a special case be made out, the court will 
allow a party to continue an action, which has 
been commenced without leave,*, “The question 
always is," says Brewer, J., not one of jurisdiction, 
but of contempt ; that the ordinary jurisdiction of 
other courts is in no manner taken away or 
affected by the appointment. of a receiver ; that 
while the court making the appointment may 
draw to itself all controversies to which the re- 
ceiver isa party, it does so by acting directly 
upon the parties, and not by challenging the 
jurisdiction of the other tribunals; that while 
it may so draw to itself all such controversies, 
it is not compelled to do so, and that not doing 
so in any particular case, the mere fact of the 
appointment constitutes no plea to the jurisdic- 
tion."* Nor wil a court shield: its receiver 
against actions which arise out of his wrong- 
doing, e. g., a trespass over property which the 
court's order did not authorise him to occupy.^ 
Such leave does not seem to be necessary where 
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! Pramatha Nath v. KAetra Nath v. Supfan, [19071 30 Mad., 505 
supra, (plaintiff having sued at (question arose under Madras Act 
Huzhh without leave of Calcutta VIII of 1865, s. 85). 

High Court, was not permitted to * Gower v. Bennett, [1864] 9 L. 
apply for such leave afterwards T., 31¢; Aston v. Person, [1834] 
without withdrawing or getting dis- 2 M. & K., 390, 397. 

missed the pending suit). * St. Foseph R. E Co. v. Smith, 

" Fink v. Chundra — Kissore, 19 Kan., 225, 231. See also fer 
a 721. Dunne ve Miller, I], Sarton v. Baróour, 104 

hundra, supra. =U. S., 126. 

* High, ec, s. 254A; 1 Po- * In re Young, 7 Fed., 855, 
meroy, &g. R., s. 172; Kuppuswamy - 
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the suit is founded upon a promissory note or an 
equitable mortgage, for the property in the 
receiver's hands may not be affected by the 
decree -* nor where alluviated land is claimed as 
reformation on its original site* by persons who 
were not parties to the proceedings in which 
a receiver was appointed of such land. As Sale, 
J., explained ina later case » "If there is any 
question between the parties entitled to property 
in the hands of.a receiver, a decree in a suit 
between the parties can always be carried out 
against such property or any share therein without 
making the receiver a party to the suit." 

Nor can a receiver sue or defend an action 
without the authority of the court which has 
appointed him. In the order of appointment 
power may be given in express terms authorising 
the receiver to bring suits, But such power will 
be strictly construed, and the receiver will be 
restrained from indulging in wide-spread litigation 
at the expense of others. A receiver has no 
vested interest in his appointment and is not 
entitled to litigate for the profit of the receiver- 
ship Where a receiver was appointed in a 
partition suit by an order which, mier alta, 
empowered him to let and set the immoveable 
property or any part thereof, as he should think fit, 
and to take and use all such lawful and equitable 
means and remedies for recovering, realising and 
obtaining payment of the rents, issues and profits 
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3 Woodroffe, Rec, 89, Secus [1897) unreported, cited, Woodroffe, 


where a decree for sale is made, ec., QO-T, 
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of the said immoveable property and of the 
outstanding debts and claims by action, suit or 
otherwise, as should be expedient, and the receiver, 
without special leave of the court, served a 
notice to quit on tenants, who claimed to be 
permanent lessees and sued to eject them after- 
wards, the suit was held unauthorised and was 
dismissed.* The receiver has to follow the same 
procedure which ordinary suitors have, and if 
he fails to show an appointment duly made by a 
competent court and authority from that court 
to prosecute the action, an unauthorised suit as 
an abuse of power will be restrained upon the 
application of the cefendant.. Asa general rule, 
all mghts of action which belong to the party 
whose property is made over to a receiver are 
transferred to the latter by virtue of his appoint- 
ment, but no greater rights or advantages.: And 
unless an independent cause of action has accrued 
to the receiver, he must (according to the older 
precedents) sue not in his own name, but in that 
of the parties whose estate he holds. But this 
rule does not seem to be rigidly enforced now 
in England, and America,’ and there is an old 














' Drofomoyi Gupta v. Davis, an action upon a note or obligation 
[1887] r4 Cal., 323, 340-1. Distin- running to the original party which 
guish uri Dass Kundu vw. he himself could not have maintain- 
Macgregzer, (xS91] 18 Cal, 477 ed. Wi/hams w. Babcock, 25 Barb., 
(monthiy tenancy determinable by 109 ; Beli v. Shiéley, 33 Barb., 610. 


notice to quit, which had been Defence of set-off allowed, Suérama- 
duly served). nian v. Muthuswami, (1907] 17 M. 
* Dimnomauth wv. Hogg, [1863] 2 CTT Prey tf IS 

Hay. 395, 399, seems to recognise ^ Wilkinson v. Gungadfur, (1871) 
a presumption in favour of a 6 B. L. R., 485, 490. 
receiver-plaintiff s authority, which © Paterson wv. Gas Light Co., 
is not easy to justify. Cf. Wood- [1896] 2 Ch., 476. 

roffe, Rec., 241, x. In Jagat Tarini 7 A receiver by virtue of his 


v. -Vaba Gopal, [1907] 34 Cal.. 305, appointment is a guasi assignee 
a suit instituted by receiver invested with title to such an 
temporarily appointed by Subor- extent at least as will enable him 
dinate Jud before sanction by to sue in his official character, 
District J was held good. Beach, Rec., s. 689; Alderson, 
Beach, ec, ss. 665, 693. e  Aec, ss. 558, 562. - ` 
* The receiver cannot maintain ri. 
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case in which the use of the receiver's 
name was held to be an error of form only.’ 
It is such a convenience to suitors for the 
receiver to sue in his own name, and may often 
save so much time, trouble and expense, that 
the court will authorise him generally to do so.* 
It may also happen that matters arise out of 
the receiver's possession which are such as to 
render it necessary for him to sue personally in 
regard to them, that is, such as it would be wrong 
for any of the parties themselves to sue, e.g., 
where tenants have attorned to him or he has 
let. property in his own name, and in such 
cases the receiver will, of course, bring the suit 
personally as thé plaintiff; In regard to applica- 
tions in respect of the estatetoo the practice at 
one time was that the receiver should not make 
them himself, but get them made by the persons 
beneficially entitled.* But this practice also seems 
now to have become relaxed. When an action 
is brought against a receiver, it is for the court 
which appointed him to decide if he should 
enter a defence, though where the receiver acts 
in the interest of the estate, and is successful, he 
is generally entitled to charge the expenses in his 
accounts. Some discretion may be allowed to 
him in emergent cases, and even where the re- 


Calcutta 


t Fuggannath Pershad v. Hogg, 
[1869] 12 W. R, rz. See also 


Pink v. Buldeo Dass, (1893? 26 49 





27. 
"d “Wilkinson v. GangadÁnur, supra, 


Cal. ans CT Jagat Tarini v. Naba 
Gopal, [1907] 34 Cal., 305. 

9 Fin . AMaAara; Bahadur, 
Tr898] 25 Cal, 642. A receiver, 
when empowered to sue, is clothed 
distinctly with an interest in rega 
e the subject E the litigation, and 
if, pending civi roceedings ins- 
tituted by him, he: is replaced b 
another, the latter should be made 
a party. A kula Paradesi V. Delli 
JauganmadAa Row, (1904 ] 23 Mad., 
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!* Z^id, 488. 
^ Kerr, Rec., 219-20 ; Woodroffe, 
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contempt, Grey V. Woogra Mohun, 
[19011 28 Cal.. 790. SAIT om 
= 4non.[1301) 6 Ves , 287. Bris- 
towe v. Needham, {1847 ]2 Ph., 648. 
191 : Re Dunn, [1904] 1 Cb., 648. 
7 Suits for injunction to restrain 
waste have been allowed to be 
instituted without previous leave, 
Nargte v. Fingal, 1 Hog. 142 
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ceiver fails in a suit instituted by him, if he appears 
to have acted dona fide in the best interests of the 
estate, the costs decreed against him may, as 
between himself and the estate, be allowed out of 
funds which are or likely to be, in his hands.’ 

The authority of a receiver, as you have seen, 
flews from the court ; he ought, therefore, in all 
cases act under a special order obtained from the 
court.? His discretion is limited, and he must ex- 
ercise it subject to the control and approval of the 
court whose minister he is.» Not only is he entitled 
to apply for instructions to the court, but in all im- 
portant matters, in all cases of doubt and of con- 
` ficting interests and claims, he is bound to apply 
for and obtain the direction of the judge who ap- 
points him.* A receiver may employ agents to 
assist him,* but he cannot delegate or entrust to 
another the duties which lie directly on him to ~ 
perform, and if he does so, and there is loss to the 
estate, he must make it good.^ The position of a 
receiver is one of confidence; and he has no 
right to mix up with his delegated authority 
another person who is a total stranger to the court.” 

The court appointing a receiver may by order, 
if need be, remove the person in whose possession 
or custody the property may be from -the pos- 
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Dorian V, Dorman, 3 Wr. Eq. R., 
385 ; and prompt action for getting 
in personal assets may be necessary 
in partnership and other cases. As 
to a receiver's right^of appeal, see 
Bosworth v, Terminal R. Assn.. 174 
. U.S., 182 ; 1 Pomeroy, Eg. R.s. 

178. 

1 Seton, Fudgments, 442 ; Ning 
V. Charu Aire, ( unreported ), 
Woodroffe, Rec., 239-40. 

* Kerr, Rec., 210. 

-= ? Such approval may be counted 
— where the receiver acts éona 
i fie for the benefit of the parties in 
interest, Beach, Rec., s. 256. 
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* Balaji Narayan Ve Ramchandra 
Govind, [1894] 19 Bom. 660, 662. 

s v. Lindsey, (1808]15 Ves., 9r. 
* Balaji v. Ramchandra, supra. 
' The purchase, therefore, by 
insolvency ot propert 
belonging to the eer éi s deet 
is irregular and may not be sanc- 
tioned by court, Ram Komal v. 
gerd of Bengal. [1902] 5 CWN.. 
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session or custody thereof, and commit the 
same to the custody or management of such 
receiver. The appointing of a receiver is not, 
"in every case, a turning of the party out of 
possession ;* much will depend upon the nature 
of the property in question. If it is in posses- 
sion of tenants, e. g., they will not, as a rule, 
be disturbed. A receiver of land, it has been 
said, never takes actual possession, he only 
receives the rent ; and he receives rents and 
profits not by virtue of an estate or title 
vested in him, but he collects them merely as 
an officer of the court upon the title of some 
"^ persons who are parties to the action.? Soin 
cases of disputes relating to public institutions 
or corporations and private partnerships a re- 


ceiver will seldom have anything to do with 
the actual management, and the existing office- 
bearers will be  retained.* Partnership books 


and papers necd not be delivered so long as the 
receiver has free access to them and their 
removal is likely to cause inconvenience to the 
business. In a suit between joint farmers of 
ferries im India, a receiver of tolls might be 
appointed without interfering with the posses- 
sion or management of the ferries. Where a 
receiver is appointed of foreign property, he is 
not put in possession by the mere order of 
the court. Something else has to be done, 
and until that has been done in accordance 
with the foreign law, no person, not a party 
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to the suit, who takes proceedings in the foreign 
country, is guilty of a contempt either on the 
ground of interfering with the receivers pos- 


session or otherwise,’ But it is both the re-* 


ceiver's power and duty to take possession of 
the property, whether moveable or immove- 
able, over which he is appointed; The court 
shall not, however, remove from the possession 
or custody of property under attachment any 
person whom the parties to the suit, or some 
or one of them, have or has nota present right 
so to remove, and though this proviso purports 
to be limited. to. cases of property subject to 
attachment, yet the principle will apparently apply 
to cases of tenants holding for a term, whose 
possession cannot be disturbed.* 

The court may, next, by order grant to its 
receiver all such powers as to bringing and 
defending suits, and for the realization, manage- 
ment, protection, preservation and improvement 
of the property, the collection of the rents and 
profits thereof, the application and disposal of 
such rents and profits, and the execution of 
instruments in writing, as the owner himself has 
or such of those powers as the court thinks fit 
Here the court has a salutary discretion to 
exercise, for very large indeed are the powers 
which by law may be conferred upon a receiver, 
and if suitable restrictions be not imposed with 
reference to the nature of the property and the 
specified or expected term of the appointment 
in each individual case, much harm may be done. 
For the receiver himself and the persons dealing 
with him willlook only at the order of appoint- 


— — 





' Maudsiay v. Maudslay* Sous & V of.1908, Sch, i, Or. 40, r. 1 (2). 


field, | 1900! 1 Ch, 602. ' Collett, 338. 


* Woodroffe, Rec., 211. * C.P.C., s. 503 (d). Act V of 
* C. P. C, s. 503, proviso Act 1968, sch. i, Or. 40, r. 1 (1), (d). 
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ment, and if it simply copies out clause (4), rule 1 
(1), Order 40, Code of Civil Procedure, the true 
owner, when he eventually gets possession after 
a judicial determination of his right and title, 
may find his estate to be in a condition totally 
different from what it was, and he wished it to be 
in, and subject to a number of contractual 
burdens which he thoroughly dislikes, but which 
he cannot get rid of, as the results of dona fide 
transactions which the receiver thought fit and 
proper to enter into.' Our courts therefore 
generally exercise a wise discretion by specifying 
and limiting the powers which they think fit to 
grant to a receiver in any particular case, and in 
this matter English precedents are likely to be 
found suggestive. A court, no doubt, if it can 
appoint a receiver, has ample powers to provide 
for the management of the property ; it can deal 
with it when under its control just as completely 
as the owner of the property himself can deal 
with ut" But it is desirable that when the court 
appoints a receiver, it should delegate to him only 
such powers as are necessary and see that even 
these are exercised under its supervision and con- 
trol. If a receiver, epg., is to be authorised to let 
land or houses, it should be only for a short term ; 





! "For example, a receiver may burdened with an elaborate house 


consider that it is desirable for the and gardens quite unfitted to his 
improvement of an estate —as wants, wishes or means ; as the old 


indeed it very wel may  be,—to phrase goes, he may find himself 
grant building or mining leases for ‘improved outof his estate" Col- 
E orany other long term ; lett, 338-39. 
or he may fancy that it will be ? Poresh Nath v. Omerto Nath, 
proper toapply and dispose of all ead 17 Cal, 6354, 615. ' 
the rents and profits in some orna- wasa claim to cabs, 
mental improvements, some im- etc. of a cabman taken in execution 
eolwptuossm, as L.C. Camp- pending an  interpleader — a 
bell once called them; and then receiver was appointed i of 
when the true owner at last comes a sale being ed, as otherwise 
into his right, he ma find his the business as a going concern 
estate built over, or under, would have been ruined, Howell v. 
in a manner that utterly mars all Dowson, [1884] 13 O B.D., 67. i 
his enjoyment of it; or may be i — 
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if he is to be authorised to make improvements or 
repairs, the amount of the outlay permissible should 
not be large ; and no transgression of authority 
should be, as a rule, permitted, even on pretence 
of benefit to the estate. In the Calcutta High 
Court ordinarily a receiver is appointed with 
power to get in and collect the outstanding debts 
and claims and with all powers provided for in 
Order 40, rule 1 (1), clause (7) of the Code, except 
that he must not, without the leave of the court, 
(1) grant leases for a term exceeding three years, 
(ii) bring suits in a District Judge's Court, except 
suits for rent, (ii) institute an appeal in any 


. court (except from a decree in a rent-suit) when 


the value of the appeal is over Rs. 1000 or (iv) 
expend in the repairs of any porperty in any 
period of two years, more than half of the nett 
annual rental of the property to be repaired, 
such rental being calculated at the amount at 
which the property to be repaired-would let when 
in a fair state of repairs.” 

A receiver must let to the best advantage and 
obtain the best terms. But he cannot raise the 
rents on slight grounds or turn out tenants, with- 
out the leave of the court;* nor issue notice of 
enhancement against tenants "7 nor can he abate 
the rents or forgive the tenants their arrears 
without the consent of the parties beneficially 
interested.^ His powerto give notices to quit is 
applicable to tenancies, the period of which may 
expire during his incumbency.’ A tenant directed 


— e — ` — — 
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3 Gonesh Chunder v. Troylucko- 12 C.W.N, 1023. 





naih, [1887] unreported, Woodroffe, * Wynne v, Newdorough, supra. 
Rec., 219. 5 Khetter Mohun v. Wells, [1882] 
3 Woodroffe, Rec., 205. 8 Cal., 719. 


* Wynne v. Lord Newborough, * Evans v. Taylor, Sau. & Sc., 681. 
[1799] I Ves, 164. An executed 7 Kerr, Rec. 209; Hurt Dass 
ease, if obtained by collusion, can Kundu v. Macgregor, (1891] 18. 
be set aside only by suit, Arts Cal., 477. Distingu Drotomoyi 
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to pay rent to the receiver must attorn to 
him,' and thus a tenancy by estoppel between 
the tenant and the receiver may be created.’ It 
a party to the suit is left in possession of the 
premises or any part thereof, an occupation rent 
should be fixed for him.? A receiver's power to 
grant leases is created simply by his order of 
appointment, which binds and operates upon the 
estates of those who are parties to that order, 
and against whom it is made, but does not affect 
those persons who are not before the court, 
though they may be purchasers pendente itte. 
The receiver should not, therefore, of his own 
authority be allowed, while the result of the suit 
is yet uncertain, to take upon himself to grant" 
a lease to operate out of the purchased estate, 
and in effect, defeat it.* 

In England, in the absence of express autho- Improve- . 

rity, receivers have been allowed to spend but "^"^ repais. 
very small sums over improvements. and repairs.* 
But a receiver of an infants estate has been 
permitted, at his discretion, to repair the family 
mansion and continue the family charities and 
accustomed bounty to the poor.’ 

A receiver may sell’ or pledge the estate with Sale mort- 
the leave of the court and borrow money, when- gage, loans. 
ever it may become necessary to do so either to 


—— — — (——— 


* Brandon v. Brandon, [1821] (no compulsory provision for the 
5 Madd., 473. poor): 

? But this will not apparently. * A sale bya receiver under the 
enure to the benefit of the true — directions of the court is to be 
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distrain for rent, Evans v Mathias, Minatoonnessa vw. Khafoomnessa 
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save the estate' or to manage it properly.’ 
Such loans may be secured upon the estate, 
and even where a receiver has pledged his per- 
sonal credit, he is entitled to look to the estate 
assets for indemnity.* Where under the order 
of the court a receiver had *''power to get in 
and realise" the estate of a deceased person, 
the Bombay Court held that he had authority to 
sell also. <A sale by the receiver, however, will 
not operate in derogation of the rights of third 
parties and take away, e. g., the right of pre- 
emption that such parties may have in the event 
ofa private sale under ordinary circumstances 
by the owner of the property which has been 
made the subject of receivership.‘ 

A contract entered into by a receiver, when 
duly authorised by the court, is a contract with 
the court, and is constituted when the offer of 
the party desiring to contract is approved by 
the court; The court has complete power to 
enforce summarily a contract made by it when 
managing or administering an estate, whatever 
that contract may be, and this even after it has 
ceased to manage the estate, by reason, e. g., 
of the suit having been dismissed before the 
contract is carried out? So where a charge is 
claimed by a stranger to the suit upon the 
plaintiff's share, the court has undoubted jurisdic- 


^ Poreshnath wv Omerto Nath, 





an instrument, remedy thereupon 


(1890] 17 Cal 614, 619. E 
* Mohari Bib: v. Shyama Bibi, 
(1903) 7 C.W_N. celxviii, 30 Cal., 
937. 
* Greenwood v. Algesiras Ry. Co, 
I 2 Ch., 205. 
l * v. Auli, [1895] 1 Q. B., 
276 (receiver signed orders as 're- 
ceiver and manager’) American 
courts hold that where a receiver 
in the course of his duty has 
entered into a covenant or executed 
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must be sought against the estate 
of which he is receiver, High, Rec., 
s. 272. 

^ Fatmabai v. Aébtaol, [1904] 6 
Bom. L. R., 1140. 
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tion to order its receiver to make a payment 
in satisfaction of the charge out of that share, 
though, as a rule, such order will not be made, 
unless there is some pressing reason for it, and 
the court can see that the parties are clearly 
entitled... A receiver may also be directed by 
the court to advance money to one of the parties 
to the suit for his defence, provision being ulti- 
mately made for such advance in the decree.* 
Where a receiver is authorised to pay debts, he 
mav pay an instalment of a debt and thus stop 
limitation from running, and where he can be 
treated as the agent of the debtor an acknow- 
ledgment of a subsisting liability by him may 
give a fresh start of limitation to the creditor.* 

A receiver is entitled to his costs, charges and 
expenses properly incurred in the discharge of his 
duties,? or in extraordinary services which have 
been sanctioned by the court." He may claim to be 
indemnified for such costs, charges and expenses 
out of the estate, and his claim will have priorit 
over all other charges,’ including the costs dl 
the action.” The court may by the order of ap- 
pointment grant to a receiver such fee or com- 
mission on the rents and profits of the pro- 


' Molivahu v. Premvahu, [1892] by receiver held not to stop limita- 


16 Bom., 511. tion running against execution of 
2 Nufpusami v. — Aatüánatelu, decree, Appasamiv. otha, [1899] 
[1901] 24 Mad., 511. 22 Mad., 448. 
* Lelley v. Ford, (1899] 2 Ch., ^ Balaji v. Ramchandra, [1894] 
107 ; Chinnery v. Evans, [1864] 19 Bom., 660, 662. 
11 H. L. C., 115 (interest paid by * Kerr, Rec , 232, sqq. 
receiver, held ‘agent’ of mortgagor * Strapp v. Bull, (1895] 2 Ch, 1. 
within 3& 4 Will. IV., cap. 27, S. (claim of creditor who advanced 
4°). Contra when payment un- money under order making repay- 


authorised, WAi/fey v. Lowe, (1858] ment of same first charge on assets). 
25 Beav., 421, afíd. 2 De G. & J. * Batten v. Wedgwood Coa! Co., 
704. Periasami v.  Seetharama, (1885) 28 Ch. D., 317. Where 
[1903] 27 Mad., 243, 255. receiver advances money without 

* Toft v. Stephenson, [1851] 1 previous authority, indemnity con- 
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Lim, 302. Payment outside court [1883] 23 Ch. D., 8o. 
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perty by way of remuneration, as it thinks fit,’ 
in respect of which he may claim a lien and ask 
for payment next after the costs of realising the 
estate. Sir John Romilly, M. R., said, “ Where a 
receiver or manager is appointed by the court, 
in a suit properly constituted, such manager is 
to be considered as appointed on behalf of all per- 
sons interested in the property, and ^e is entitled 
to his ordinary commission and allowance, and 
also to a lien on the estate as against all persons 
interested in it, for the balance, whatever it may 
be, that shall be found to be due to him on taking 
his account. " A receiver may, however, agree not 
to take any salary, and if he is a trustee or a party 
interested, he will generally have to act without 
remuneration.? 

A receiver, as an officer of the court, will be 
protected by the court. The court, therefore, will 
take action when a libel is published which inter- 
feres with the receiver,‘ and it will see that he is 
paid and re-imbursed.: The court will also give 
effect to obligations imposed upon the estate by a 
receiver acting under its directions, though similar 
obligations created by a trustee or executor under 
ordinary circumstances may not bind the estate." 

Coming to the duties and liabilities of a receiver 
appointed by a court, the first thing to notice is 
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' C. P. C., s. 503 (7) ; Act V of. the expenses of a receiver will be 
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s 5 per cent., but it may be less in Bignell, [1892] 1 Ch., 59. 
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Woodroffe, Ree. 251; Day v. Ch. D: 449. 

Croft, [1840] 2 Beav., 488 ; Kerr, 5 Prem Lall v. Sumbhoo, supra, 
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Beav., 429. 436 ; Moran v. Mitin ull his lien was satisfied or provided 
Bidee, (18767 2 Cal 79 ; Prem Lali for by suficient indemnity). 
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that he shall give such security (if any) as the 
court thinks fit, duly to account for what he shall > 
receive in respect of the property.‘ The court, as 
a rule, never appoints a receiver without security, 
unless the parties so apply, which they may do 
when allowed, of their own authority, to nominate 
some person as a receiver. The usual practice is 
to require the receiver selected to give his own 
bond and find two sureties in a certain amount 
But money or stock may be deposited, and 
there may be cases where the court deems the 
security of the receiver alone sufficient or accepts 
a larger number of sureties for a reduced amount 
each.* l 
The receiver shall also pass his accounts at 
such periods and in such form as the court di- 
rects,* and pay the balance due from him thereon 
too as the court directs.” It is of great import- 
ance that a receiver should file his accounts with 
regularity and promptitude, and irregularity in this 
matter is sometimes visited in England by an 
attachment-of the person of the receiver, whereby 
he is deprived of his salary and, his accounts 
being taken with rests, he has to pay interest on 
balance due. The receiver is responsible for all 
properties which come into his custody or ma- 
nagement, and he is responsible not only for ac- : 
tual sums received by him, but for those which 
might have been received by him but for his wilful E 
D demus EMI Le DISC _ SE s = 
' C. P. C, s. 503 (e); Act V of 
1908. Sch. i, Or. 40, r- 3(4). 


* Manners v. Furse, (1347) 11 
Beav., 30. 
* C. P. C., Sch. iv, form 169; Act 
V of 1968. App. F, no. 7. 
© Carlisle v. Berkley, Xmbl , 599. 
_ The sureties are liable for the same 
(o principal and interest as the receiver, 
_ mot only for sums lost by the latter's 
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neglect and default... The receiver should take 
the necessary steps to make productive for the 
benefit of the estate any sums received by him 
which are large enough to be laid out,’ and though 
the time fixed for passing accounts has not ar- 
rived, yet he may at any time apply to the court 
to pay in moneys in his hands? If he improperly 
retains any balance he may be charged interest 
thereon at the next passing of his accounts. A 
receiver has been held to occupy the position of 
a trustee and if he has received, but through mis- 
take or fraud, not accounted for any moneys, he 
cannot plead limitation as against the parties 
interested claiming such moneys, though his final 
accounts have been passed and the recognisances 
vacated.: 

Every receiver appointed by a court shall 
lastly be responsible for any loss occasioned by 
his wilful default or gross negligence. He is 
bound to discharge properly the trust confided in 
him, and cannot make out of it any emolument 
which is not authorised. He should mvest sums 
in his hands and not keep them at his disposal 
and appropriate the interest to his personal use,’ 
and if he is put in possession of lease-holds, he 
should apply the sub-rents primarily to the dis- 
charge of the head-rent and thus protect the pro- 
perty. A receiver cannot become a tenant of 
any part of the property he holds as such, unless 
the parties consent to such tenancy and it is for 


t Per Sale, J., Sattya Sankar Ch. D., 296. 
Ghosal v. Golapmonee, [1900] 5 * C. P. C., s. 503 (4); Act V of 
Ee NW. N. aai: 1908, Sch. i, Or. 40, r. 3 (a), 

3 Shaw v. Rhodes, (1826) 2 Russ., err, Rec., 222. 

539. * Hicks v. Hicks, [0744] 3 Atk. 
Kerr, Rec., 244. 274; Shaw v. Rhodes, |1826] 2 

* White v. Lincoln, [1803] 8 Ves, Russ., $39. 

363, 371. - * Balfe v. Blake, x Ir. Ch. R.. 

è Seagram v. Tuck, [188:] 18 — 36s. 
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the benefit of the estate. Ordinarily a receiver 
will not be given leave to bid at a sale by the 
court of the property subject to the receivership, 
nor, without the sptcial leave of the ccurt, will 
he be permitted to purchase, either directly or 
indirectly in the name of a trustee for himself, any 
such property or interest in the same.” 

It is the duty of the receiver to preserve and pro- 
tect the property in his possession to the best of his 
ability. He should therefore take as much care of it 
as a prudent owner would of his own property. He 
should not mix up thetrust funds with his own 
moneys,’ and if there isa loss through his failure 
to exercise ordinary diligence, he must make it 
good to the estate? Where he deposits moneys 
for safe custody with a banker in good credit 
to be placed to his account in the character of 
receiver, the subsequent failure of the banker 
will not affect him; but if he places the same 
in hands which he knows or should know to be 
improper, he will have to answer the loss out 
of his own pocket. Even in the case of an 
innocent mistake the responsibility for loss rests 
upon the receiver and his sureties,“ and ordinarily 
he has no business to make any payments to, 
say, the solicitor of the plaintiff the latter not 
being in any way liable for the wrongful or neg- 








! Stannus v. French, 13 Ir. Eq Cottenham: “If one even inno- 
R. t6r. cently pays money to other per- 


8 Alen v. Bond, Fi. & Kelly, 
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[1860] 28 Beav., 200 ; Anderson v. 
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to leave to bid, see Woodroffe, Rre., 
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hgent acts of a servant of the court, unless 
fraud or participation in such acts be established 
on his part... The receiver should maintain un- 
fettered his own control over the property in his 
charge, and as moneys in his hands properly 
belong to the court, he should dispose of them 
in accordance with the orders of that court, 
and, in the event of misapplication, any party 
interested may at once apply to the court for 
relief without waiting for the passing of the 
receiver's accounts. Where a receiver was 
ordered to pay in the first instance to a cor- 
poration certain tolls, as received, but under 
proceedings taken against him, he submitted 
to paying this money to the opposite party 
in the cause, such party was made to refund 
the money and, along with. the receiver, had 
to pay the costs? But where the receiver has 
acted with due caution and the loss is not 
attributable to any fault on his part, he will not 
be held liable. If, e. g., he has selected an at- 
torney with proper and reasonable care, but 
l through the fraud or misconduct of this attorney 
a loss occurs, the receiver cannot be charged 
with the loss.* ERS 
Accountabi- -Itis only to the court which appoints him 
ity to court that a receiver is accountable and amenable for 
appointing re- = x e R r 
ceiver. his acts? In all applications for payment of 
-. money, the receiver should appear and give  in- 
formation to the court about funds in his hands 
and about attachments or claims, if any, on 
- >. 
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the same.'. So long as the receiver acts under 
the orders of this court no liability attaches to 
him, even though such orders are subsequently 
reversed on appeal; It has accordingly been 
held in America that a receiver who has complied 
with an order to distribute the funds of an estate 
among the creditors, who proved their claims, will 
be protected against the actions of other cre- 
ditors for their claims or demands? Where a 
receiver fails to submit his accounts at such 
periods and in such form as the court directs 
or to pay the amount due from him, or occa- 
sions loss to property by his wilful default or 
gross negligence, the court may direct his pro- 
perty to be attached and may sell such 
property, and may apply the proceeds to make 
good any amount found to be due from him or 
any loss occasioned by him, and shall pay the 
balance (if any) to the receiver.* 

A receiver should act with the absolute im- 
partiality of an indifferent person, and not raise 
any controverted question between the parties 
when he receives rents or collects moneys.* 
Itis not for him to prefer one set of interests 
to another, and he should abstain from inter- 
fering in any litigation between the parties and 
avoid collusion with either of them. 

It is always within the court’s power, even 
after the dismissal of a suit and the discharge 
of the receiver appointed therein, to make orders 
upon him. To quote the Judicial Committee : 
“Although a receiver has been appointed, who 
now holds and administers the estate of the 
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testator, he is merely the officer of the court 
and the estate must, for all legal purposes, 
be regarded as being zz mantbus curie. It 
appears to their lordships to be extravagant to 
suggest that the court has not ample jurisdic- 
tion, without the aid of a pending process, to 
require accounts from their own officer, to permit 
patties interested to intervene in the examin- 
ation of these accounts, to make just allowances 
to their officer for his administration, and to deal 
with all questions of costs connected with the 
investigation of his accounts as between him 
and any parties interested who may be allowed 
to appear and take part in it.” i 

The liability of a receiver does not cease till his 
discharge. This may follow from the accom- 
plishment of the objects with which the ap- 
pointment was made, so that the retention of the 
receiver ceases to be necessary. This may 
happen while the suit is pending? or when it is 
dismissed.» Where, e. g., pending a suit for the 
determination of the rights of various claimants 
to a decedent’s estate, a receiver was appointed 
of such estate, he was discharged upon the sub- 
sequent appointment of an administrator pendente 
lite* Where the plaintiff's claim has been 
satisfied, even the defendant may move for the 
discharge of the receiver, though the cause yet 
remains on the board.s But the court will not 
discharge a receiver unless satisfied that the 





tı Administrator-General of Ben- 
gal v. Prem Lall Mullick, [1895] 
22 Cal, 1011, P. C. Cf. Grey v. 
Woogra Mohun, [1901] 28 Cal., 
790 ; Raleholme v. Smith, (1907] 
34 Cal, 336. 
* Bainbrigge v. Blair, (1841) 
3 Beav , 421, 423 (new trustees ap- 
nted); Sraham v. Strathmore, 
1844] 8 Jur., 567 (plaintiff-annuit- 


Tewart v. Lawson, 


ant id) ; 
(1874) 18 Eq., 49°. 

3s Cf Davis v. Duke of Marl- 
borough, [1819] 2 Sw., 108, 167, 
168. Prem Lal? Mullick v. Sum- 


bhoonath Roy, [1895] 22 Cal., 960, 


973- 

* Re. Colvin, 3 Md. Ch., 297. 

5 Grenfell v. Dean &c. of Windsor, 
[1840] 2 Beav., 544. 
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object of his appointment has been fully accom- 
plished or the exigency calling for it is past." 
Where accordingly a receiver was appointed 
pending an administration suit, the court refused 
to discharge him before the completion of the 
administration decree.* There is no doubt that 
where a receiver is appointed under the authority 
of the court he is appointed for the benefit of 
all parties interested in the litigation; and 
therefore he will not be discharged merely upon 
the application of the party at whose instance 
he was appointed, after his demand against the 
defendant is satisfied, when the rights of other 
parties are involved, which may be prejudiced 
by the discharge, and to which they do not con- 
sent. Where the Zzs terminates in favour of the 
plaintiff, the receiver may have to carry out the 
decree of the court, especially in a partnership 
case. The decree may continue the receiver,‘ 
and if it directs a permanent appointment, the 
discharge of the receiver will be a matter of dis- 
cretion with the court.5 Even if the appointment 
be for a fixed period, the court has a discretion 
to discharge the receiver when it thinks neces- 
sary./^ But where an appointment is shown to 
have been improperly made, the court will not 
hesitate to rectify its error; A case in point 
is Lavender v. Lavender, where a receiver was 
appointed of property which belonged to a party 
stranger to the action. And if at any stage of 
a litigation it appears that the interests of all 


—— — — — — — 


|^ Smit v. Lyster, (1841) 4 Beav., 16 Bom., 511, 512. ` 








227 (receiver not discharged upon ^ Ex parte Rant Mathus:i Fiat 
one of two infant tenants-in-com- A méa, [1890] 13 Mad., 390. 
mon coming of age). * Mathuss: Cmam?^a wv. Ma- 
? Bhugwan Das w. Heera Laŭ, thusri Deepamiba, [1895] 23 I. A. 
[r901] 5 C. W. N.. 417. 28, 19 Mad., 120 
3 Bamtrigge v. Blair, [1841] 3 7 Furlong v. Edwards, 3 Indi- 
Beav., 421 ; High. Rec., s. 837. ana, 99. 


* Motivahuy Premvahu, (1892) * ole, Eq., 593. 


Removal of 
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parties concerned will be better subserved, pro- 


tected and 


secured by the discharge of the 


receiver, the court will entertain a motion to that 


effect.’ 


In Ferry v. Bank of Central New York,’ 


the court discharged a receiver of the property 
of a bank appointed with the consent of the ma- 


nagement on the ground of insolvency, 


when 


the bank subsequently became solvent and was 


able to pay 
diately. 


the claims of 


the creditors imme- 


No court of equity will sanction or continue 
a receivership which has been created collusively 


or fraudulently,’ but, unless 


for a substantial 


cause, no receiver will be arbitrarily removed, 
merely because some of the parties in interest 


desire 1t. 


The court has a discretion to exercise 


and may remove one receiver and appoint an- 


other when satisfied 


that the interests of 
parties concerned require the change. It 


the 
may 


act upon a bona fide joint application of the 
parties, when there is no attempt to trafhe in the 
receivership,* and it may also act where bias and 
improper conduct in the receiver are shown.* The 
courts, however, are averse to change, because, 
change means expense and delay; and the fact 
that the sureties join in the petition for removal, 
does not vary the case.' The petition for removal 
has to be presented to the court which appointed 





Beach, Rec. s. 796. 

15 How. Pr., 445. 

Beach, Rec., s. 734. 

Ibid, s. 789. 

Ibid, s. 786. 

Smith v. Vaughan, [1744] Ridg., 

251. 

"e Per Lord Hardwicke: “If 

ple voluntarily make themselves 
il or sureties for another, they 

know the terms, and will be held 


" v e € n" e 


_very hard to their recognisance, 


and not discharged at their request 
to have new sureties appointed ; 
for then there would be no end of 
it." Griffh v. Griffith, [1751} 2 
Ves. Sr, 400 A surety may be 
discharged only under special 
circumstances, and with consent of 
the receiver and the other surety, 
without prejudice to their liability 
as to past and future acts of the 
receiver, O'Keefe xv, Armstrong, 2 
Ir. Ch. R., 115. 3 
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the receiver,’ and, if made by that officer himself, 
must show some good cause arising subsequently 


to his acceptance of office.’ 
be such 


€. g., blindness, 


£ may 


be? 


cause,’ 


but 


Physical incapacity, 


the 
pressure of private business apparently will not 


When the parties apply for removal they 


may prove mismanagement or incompetence on 


the part of the receiver.’ 


Gross dereliction of 


duty or negligence will justify the removal of a 
receiver, and the court may also allow the motion 
where a receiver is shown to have been improperly 
appointed,’ or he has been irregular in carrying 
in and passing his accounts, or has. so conducted 


himself as to 


justice.” 


impede 


When a surety is discharged, which ordinarily 


the 


impartial course of 


will be only upon proving benefit to the estate or 


existence of 


has 


the 
receiver 


special 
generally 


to enter 


circumstances,” the 


into a fresh « 


. recognisance with new sureties. '' As the receiver 
is an officer of the court, and the surety is so in 
a sense, if there is anything due on account 
between them, justice requires," said Lord Eldon; 
“that, upon the application of the surety, he 
shall be indemnified for what he has paid for the 
receiver out of the balance due to him. ”" 


Such in brief are the,general features of the 


*^ Dinnonath v. Hogg, [ 1863] 2 
Hay. 395, 396; Woodroffe, Rec., 
271; i. Rec., 263. 

* Smith v. Vaughan, 


: [1744] 
Ridg. temp. Hardw., 257. 


* Richardson v. Ward, [1822] 
6 Madd., 266. 

* Beers v. Chelsea Bank, 4 Edw. 
Ch.. 277- 

^ Gonesh Doss v. Troyluczo 
Biswas, (1887) unreported, Wood- | 
roffe. Rec., 27 » 


* Re St. Georges Estale, 19 L. 
KW. In 566 ; Kerr, Rec., 258. 


BR Ze ` 
y R eg | 


bh 


Sureties. 


Case-law and 


s'atutes, p 
' Re Wells, [1890] 45 Ch. D $ > 
* Bertie v. Lord Abingdon, Gë i E- 
5 kas , 53- a 
.* Mitchell v. Gondy, [1873] W. — — 
— gerens em 
-* s gs under n T tice with. Pm" h Te » l 
which person secured was connected, Eu ee. 
Hamilton v. Brewster,2 Moll, 407, ac PER 
or violation of partnership articles, i. 
Swain v, Smith, Seton, ed. 6, 809. + 
" Glossup v. Harrison, [1814 — 
3 V. & Biza. As to a surety's — 
right y Ae his co-surety see Ke pe 
Swan's Estate, lr. R., 4 Eq, zou 
e g i SE. 
— 
w S | 
ge. KEE — 
za T e | Ad » dz Ze 
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law relating to receivers. For further details | 
must refer you to Mr. Justice Woodroffe's 
excellent treatise, and to one remark there I may 
direct your special attention: “An excessive 
citation of case-law even where it is not, as is 
sometimes the case, of doubtful authority or 
inapplicable to present circumstances, too often 
serves no other purpose than to confuse and to 
obscure the plain provisions of modern Statutes 


and Codes." It remains for me to notice a 

few points of procedure of practical moment. 
—— In India under the Code of Civil Procedure, 
Um ~ 18823, High Courts and District Courts alone are 


empowered to appoint receivers? But whenever 
the judge of a court subordinate to a district 
court considers it expedient that a receiver should 
be appointed in any suit before him, he shall 
nominate such person as he considers fit for such 
. appointment, submit such person's name, 
with the grounds for the nomination, to the 
district court and the district court shall authorise 
such judge to appoint the person so nominated 
or pass such other order as it thinks fit: The 
application for the appointment of a receiver 
must always be presented to the court which is 
seized of the case in connection with which the 
appointment is applied for. Such application 
should not contain vague allegations or mere 
general averments of the applicant's belief that 
the property will be wasted or destroyed, but the 
grounds upon which such belief is founded should 
be set forth,* and it must be shown that a receiver 


- — — — — —— — a — — — — M ——P—— M — M h — 


! Rec * Dáundiram v. Chanda Nabai, 


» 96. 
* Not a court of small causes, Vë 2 Bom. H. C. R, 103; 
Nursing v. Tulsiram, [1878], 2 alafut Hossain Y. A nunt 


Bom., 558. Chowdhry, [1896] 23 Cal., $17. 
9 cC. b C., s 505. Birajan v. * Kerr, Rec., 140. 
Ram Churn, üss) 7 Cal, 719. 
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custody or management of the property, as 
mentioned in the Code.* It should also specify 
the nature and value of the property likely to be 
affected by the appointment. Jhe application 
should in all ordinary cases be supported by an 
affidavit, which, however, should contain the facts, 
and not merely repeat the words of the Code.’ 
If the application is made to a district court or 
to a High Court in its original jurisdiction, it may 
either reject it or, after hearing the opposite 
party, grant it. But where it is made to a 
subordinate court, that court will hold a judicial 
enquiry to satisfy itself, upon evidence adduced 
by both parties, if necessary, that it is expedient 
that a receiver should be appointed in the suit 
before it. If not satisfied of the expediency, it 
will refuse the application; but if so satisfied, it 
will proceed to nominate some person whom it 
considers fit for appointment as a receiver, and it 
will then submit the name of this person, together 
with the grounds for the nomination, tothe district 
court. This latter court is invested with full 
control over the matter, and the district judge 
can consider the necessity for the appointment of 
a receiver at all, and, if satisfied on this score, 
he may either accept or reject or modify the 





3 Zafafut v. Anunt, supra. made except in case of pressing neces- 
Muneshar w. Jagun Nath, [1907] sity, e. g., Where insolvency of trus- 
10 O. C., 268. Ina suit under the tees of trust-estate in question is 
Religious Endowments Act a imminent, Z7. v. Z7., [1876] 1 Ch. 
dispute as to the right of succession D., 276, or property in suit has 
must be shown, Gyananda v. Kristo, been advertised for sale by sole 
[190r] 8 C. W. N., 404. executor, who is about to leave the 

* Per Peel, C. J.: “A party country, Cole^ourme wv. Colebourne, 
cannot swear in the words of an (1876] 1 Ch. D., 690; and will in 
Act of Parliament merely, but must the first instance be only a 
state the facts, without stating what temporary order for im/eri»1 receiver, 
the construction of the Act is." Ze Truman v. Redgrave, [1881] 18 
the of Ohilmoney Dossee, Ch. D., 547. 
ln Fulton, go. * Birajan Kooer v. Ram Churn 

? An ex parte order will not be Zal/, [1881] 7 Cal, 719. 721. 


WS 
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nomination made by the subordinate judge.’ 
. But the district judge cannot himself appoint a 
receiver not nominated by the subordinate judge.’ 
When the subordinate court is authorised by 
the district court to make the appointment, it 
may appoint its nominee as the receiver, or it 
may even then, upon fuller consideration, refuse 
to make any appointment.?: The jurisdiction to 
appoint a receiver may be exercised either by 
a court of first instance, or, where it refuses, 
by a court of appeal* There is an appeal 
from an order of the former court whereby it 
appoints or refuses to appoint a receiver, but. 
there is none against the nomination made by a 
subordinate court or the authorisation to appoint 
made by the district court" An appellate court 
will not interfere with the selection of a receiver 
by an inferior tribunal, unless there is some 
"overwheiming objection in point of propriety of 
choice or some objection fatal in principle" to the 
person nominated.’ 

= itis gratifying to find that the whole of the 
complicated procedure above set forth has been re- 
pealed by the new Code of Civil Procedure ( Act V 
of 1908). Under Order XL, Schedule |, “ where 


t Chunilal v. Soniai, [1859] 21 


Act V of 1908. 


remove receiver, Mi/Aibai v. Limyi, 


Bom., 328. 1880] 5 Bom, 45. Seealso A/agen- 

* Amar Nath v. Raj Nath, ra v. Sashadhar, [1904] 31 Cal. 

" [1896] 18 All, 453- 495 ; Bat Mari v, Khimchand, [1908] 
* S. sos, C. P, C., is not impera- 10 Bom. L., R., 1037. 


tive, Dulmir Puri. v. Hetnarain, 
[1880] 6 C. L. R., 467, 469. 
* gaikissondas v. Zenabai, [1890] 


* Sangafpa v. Shiv/asawa, supra. 
Birajan v. Ram Churn, [1881] 7 
Cal, 719. There may be a 


14 Dom., 431. 

s C. P. C, s. 588, cl. 34; Dul- 
mir Puri v. Hetnarain, supra, 468 ; 
Venkbatasam; V. Cé mma, 


review, Chunni v Sonibai, [1895] 21 

m., 328. No appeal against 
order directing receiver to advance 
money to guardian ad litem, Kup- 


[1886] to Mad., 179 ; Boidva Nath pusami v. Ratánavalu, [1901] 24 
| v. Mathan Lall, [1890] 17 Cal, Mad., 511. r 
— 680 ; ppa v. i ^ * Per Knight Bruce, L. J., Cookes 
* [1899] „38, 41. Noappeal v. Cookes, [1865] 2 DeG.J.& S, 
to Privy il, Chundi Dutt «v. — 526,528 ; Perry v. Oriental Hotels 
E : [1895] 22 Cal. 928. Co., |1870] 5 Ch. Ap. 420. 
Ph. i ippea! against order refusing to 
5 s * E? 
e ~ K 


p 

- à 

15,98 

"S 
e 
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it appears to the court to be just and convenient, 
the court may by order appoint a receiver of any, 
property, whether before or after decree. Ap- 
peals are provided for by Order XLIII, Rule 1 (s). 

An application for the appointment of a re- Appointment 
ceiver may be made at any stage in a suit,! "hen made. 
and if it is decreed the appointment may be made 
by the decree, or even after the decree? In a 
suit for an account of a dissolved partnership, 
the decree should direct the appointment of a 
receiver of outstanding debts and effects,* and 
in a suit to wind up a partnership by the widow 
of a deceased partner upon 4he application of the 
plaintiff, a similar receiver was appointed after 
the decree. 


The application for appointment of a receiver Applicationby 


is generally made by the plaintiff, but in excep- defendant. 
tional cases, é. g., in a partition suit, or an 

action for dissolution. of a partnership and ac- 
counts,’ it may be made even by the defendant,’ 
provided his claim to relief arises out of the 
plaintiff's cause of action or is incidental to it.? 


As we have seen an indifferent and disinter- Person select- 
ested person should, as a rule, be selected as a dies n 





7 g E g ership. 
receiver,” and if the property is land paying 
revenue to Government, or land on which the 
revenue has been assigned or redeemed, and the 
court considers that the interests of those con- 

t A suit ends by dismissal, Mə- Sch.i, Or. 40, r. 14. é 
heeooddeen v. AA med Hossein, t Thirukumaresan v. Subaraya, 
(1890] 14 W. R.. 384, 385, and [1897] 20 Mad., 313 
then the court becomes functus > Shunmugam v. Motdin, supra, 
officio, Yamin-ud-doulah v. Ahmed * Porter v. Lopes, (1878) 2 Ch. 
Aii, (1894; 21 Cal., 561, 563-5. D., 358. 

* Se parte Fijai Amba, | 1890] * Sargeant v. Read, [1876] 1 Ch. 
I3 Mad., 390 ; Motivahu v. Prem- s 3 
vahu, [1892] 16 Bom, 511, 512; * Cf. Judicature Act, 1873, s. 50 
Mathusri Umamba v. Mathusri (2). (6). 
Dipaméa, [1895] 19 Mad, 120. .* Carter v. Fly, (1894) 2 Ch, 

? Shunmugam v. Moidin, [18847 541 ; Kerr, Rec., 140. 
8 Mad., 229, 233, Act V of 1908, '" Ante, pp. 683, 701.. 

i * 
LET 


a 


Order of 
appointment. 
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cerned will be promoted by the management of 


.the Collector, the court may, with the consent 


of the Collector, appoint him to be receiver of 
such property.’ In exceptional cases, however, 
persons interested or even parties to the suit 
may be appointed receivers, where their interest 
does not conflict with due management of the 
subject-matter of the receivership.? A case in 
point is Hyde v. Warden; which was a suit for 
specific performance of the lease of a farm by 
the lessor,—the lessee had entered but repudi- 
ated the agreement, and the farm was getting 
into a bad condition,-—the plaintiff was appointed ` 
receiver and manager without security. So in 
partnership cases, especially where the nature of 
the business depends upon personal qualities, the 
party, who has advanced the major portion of 
the capital, may be appointed receiver of the 
assets of the firm.* 

When an order for the appointment of a 
receiver is made, a party to the suit who has 
actual notice of it, will be bound by it, even 
though it has not been formally served upon him.* 
When a person is appointed receiver subject to 
his giving security, the order is not effective 
until security is so given.^ In the exceptional 
case where no security is demanded from a receiver 
it should be expressly so stated in the order of 
appointment, and in this case the receiver's right 





KG P. C, a. $04; Act V of * [1876) 1 Ex. D., 309. 
1908, Sch. i. Or. 40. r. 5. * Hoffman v. Duncan, [1853] 18 
3 Meaden wv. Sealey, [1849] 6 Jur., 69; Boyle v. Bettws L. C. Co., 
Hare, 620 ; Fagg/e v. Bland, Ce [1975] 2 Ch. D., 726. 
11 Q. B. D., 711. A party to the E eg, (1747) 3. Atk., 
suit will erally have to act 564; Hollier v. Hedges, 2 Ir. Ch. 
without — and will not be R., 370. | i 
appointed where — SCH 5] — ars Erat ons 
objects, Alen v. » [1879] 1 I 4. 373. Cf. Ridout v. 
Ch. D. 447 ; ard v. la ien na [1904] 1 Ch., 658, 662, 2 
[1854] 18 Jur., 462. Ch., 93. 
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will be established as soon as he takes possession 
under the order." Batin any case his liability 
to account for moneys received and expended 
by him will arise immediately, even before 
completion of the security.^ The duration of the 
receivership may be expressly limited by the 
order of appointment, otherwise it will ordinarily 
be determined by the pendency of the Zi? and 
may, at the discretion of a court, be even made 
permanent.‘ But as long as the order appointing 
a receiver remains unreversed, and the suit 
remains a Zis pendens, the functions of the 
receiver continue, until he is discharged by order 
of the court.* 

An order appointing a receiver cannot be  Gojjateral 
collaterally attacked, except upon the ground of attack, 
fraud^ or absence of jurisdiction, and while it 
subsists it must be obeyed. But it should clearly 
State over what. property the receiver is 
appointed. A third person cannot apply for an 
order on the receiver, except through a party to 
the suit ;? and even where a receiver has exceed- 
ed his powers the proper procedure for the party 
aggrieved, though a stranger, is not to bring a 
separate suit, but to apply in the action in which 
the receiver was appointed for an order res- 
training him.'? “It is clear," said Pigot, J., ‘ that 





' Morrison v Skerne Iron Works Eg. KS. 3. 182. ww = 
Co., [18859] Go L. T., 588. As to * Crow v. Wood, [1850] 13 
the role in other cases, see ante, 701. Beav., 271. 

* Smart v. Flood, [1884] 49 L. ” Brocklebank v. E. L. Ry. Co., 
T. 467. (1879] 12 Cb. D., 83 3 

3 Kerr, Rec., 155 ; Woodroffe, '" Searle v. Choat, 791884] : 25 Ch 
th. 59. D . Wa Separate proceedings 
* Mathusri Umamóba v. Mathusri against receiver can only be by 
Dipaméba, [1895] 19 Mad, 120. leave of court, Kamatchi v. 
^ Dinonath Sreemonee v. Hoge, Sundaram, [1902] 26 Mad, 492, 
Prahan lay, 395. 396. which must be obtained before 
oodroffe. Rec., 244 institution, Promotáa v. Khetra, 

' Porveshnath v. Omerto Nath, [1904] 32 Cal, 270. But cf. ante, 
[1899] 17 Cal , 614, 618. 1 Pomeroy, 704. F = 


, M y- 


Retirement 
pendente lite 
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whatever is the least expensive course, consistent 
with a satisfactory enquiry, ought to be adopted, 
in order that the court shall not, by its own do- 
minant power, hold property on which the parties 
to the suit have no claim, and hold it in despite 
of the real owners." The court, therefore, 
which has appointed the receiver, will generally 
hear and determine all rights of action and 
demands against him by petition in the cause,“ 
it will grant possession by summary process to 
a purchaser at the receiver's sale of immoveable 
property, and it will aid a judgment-creditor, 
who desires and is entitled to levy execution 
against property in the hands of the receiver, 
by directing the latter to pay him up and avoid 
the sale.*^ If the receiver fails to do so, the court 
may order the creditor to proceed against the 
property, and this order may even have the effect 
of discharging the receiver. A sale by a receiver 
made under the order of court cannot, in the 
absence of fraud, be attacked collaterally by 
persons who were parties to the proceedings or 
by their representatives, and if these seek to 
challenge the propriety or validity of the order 
of sale, they must take their chance before the 
court which made it, and cannot maintain a new 
or independent action to set aside the order and 
the sale made by virtue thereof.* 

lf a receiver appointed. for the management 
of an estate, ceases his connection with the estate 
after he has filed an appeal on its behalf, the liti- 





t Mahomed Mehdi v. Zoharra 25 A. W. N., 110. Of course if 
Begam, 1889] 17 Cal., 285, 287 ; the creditor does not seek to proceed 
Neate v, Pink, (1846] 15 Sim., 450. against ar roperty in the 


* Woodroffe, Rec., 81. receiver's hands, he need not apply 
* Minatoonessa v. Khaloonessa, to the court which appointed him. 

[1894] 21 Cal., 479. ë Gora Chand v. Makhan Lal, 
* Kerr, Rec., 179-80. [1907] 6C.L J., 404, 408; Alderson, 
* Raghunath v, Gopinath, [1905] ec., $. 604. 
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gation commenced by him does not abate, though 
it cannot proceed without the officer succeeding 
him being impleaded properly to represent the 
interest concerned.‘ A receiver is only the 
official representative of an estate ; consequently 
if, while the true owner is being ascertained, he 
brings an action in ejectment for the benefit of 
the estate, and subsequently, before the suit ends 
in a decree, his office comes to an end, the true 
owner has a right to step into the  receiver- 
plaintiff's place and continue the action.’ 

When a receiver retires, an application for 
the appointment of another receiver in his place 
should be made in court, and not in chambers.’ 
Two receivers will not be appointed contempora- 
neously to the same property. And where a 
receiver has been appointed of a particular estate, 
upon the determination of that estate the custody 
of the court will cease, and the owner then en- 
titled may take possession without making any 
application to the court. Ze, if the subject- 
matter of a receivership is the estate of a tenant 
for life, upon the demise of the tenant the remain- 
derman will have a right to come in without 
reference to the court which appointed the 
receiver. 





' Akula Paradesi v. Dhelli Zazan- 


respect being somewhat analogous 
„nadha, [1905] 28 Mad, 157. Cf. 1 d 


to that of a corporation sole." See 


Pomeroy, £g. R., 350, * An action also s. 195. McNutta v. Lockridge, 
may be brought against a receiver IA LL S,, 327, 33% 

on a liability incurred by his * Macleod v. — Kissom, [1904] 6 
predecessor in the receivership, Bom. L. R.. 995. 
since the receivership is continuous 3 Stalkartt v. Stallarit, [1900] 


and uninterrupted until the court 
relinquishes its hold upon the 
Property, though its personnel may 
be subject to repeated changes ; 
the position of a receiver in this 


28 Cal., 250. 

‘ Searle v. Choat, [1884] 25 Ch. 
D., 724. 

^ Kerr, Rec, 185; Re Stack, 13 
Ir. Ch,, 213. 


Appoin'ment 
of substitute. 


nyunct 





LECTURE XII. 
INJUNCTIONS. 


_ The last form of specific relief I will consider, 
is that given by preventing a party from doing 
that which he is under an obligation not to do.’ 
Since ‘obligation’ is defined to include every duty 
enforceable by law,’ this form of specific relief, it 
would appear, is applicable to all cases where one 
person can enforce a duty against another, or, to 
use the correlative term, where one person is 
vested with a right which empowers him to 
constrain the other to adopt a particular line of 
conduct or to do or abstain from doing a 
particularact. "This right may or may not arise 
out of a contract, and the remedy of injunction, 
by which preventive relief is granted bya court,* 
may be held to be available throughout the whole 
range of law. But the jurisdiction is carefully 
defined in Part III, Specific Relief Act, and to 
some extent circumscribed. It still remains, 
however, a vast and expansive jurisdiction and 
forcibly illustrates the power of equity, in spite 
of the fetters of codification, to march with the 
times, and adjust its beneficial remedies to altered 
social conditions and the progressive needs of 
humanity.: Fortunately for me the whole subject 
has been dealt with. at large and with conspicuous 
ability and learning by a previous Tagore Law 
Professor, the present Mr. Justice Woodroffe of 
the Calcutta High Court ; sol will confine my 
observations to broad and general considerations 
and to certain points of practical moment.' 





1 SR. A, s. 5 (2). * Ibid, s. 52. 
8 Ibid, s. 3. * Principal Nelson of the Madras 


- 
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An injunction may be either prohibitory Or p,ohisitory, 
mandatory. The object of the process issued mandatory. 
by the court is governed by the fact whether the 
person against whom it is issued has already 
committed some act or allowed some omission 
which infringes the complainant's right, or he 
has only threatened such commission or omission ; 
and the process has also regard to the conse- 
quences which have followed upon the commission 
or omission complained of, if actual and past. 
If, for the establishment and enforcement of the 
right infringed or about to be infringed, it is 
enough to forbid the wrong-doer and restrain him 
from perpetrating or continuing the wrong, a e 
prohibitory or restrictive order is all that is 
called for. If, on the other hand, the wrong- 
doer's act or omission has been attended with 
results which have changed the situation of the 
parties and altered the s/a/4s zm quo, there can 
be no restoration unless the wrong-doer is com- 
pelled to undo the effects of his act or omission, 
and in such case a mandate will be issued requir- 
ing the performance of such acts as may be 
necessary to afford specific relief to the injured 
party. A trustee may commit a breach of trust,? 
or a person may cause such unnecessary noise in 
his compound as to interfere materially and 
unreasonably with the physical comfort of the 
occupier of an adjoining house; In such cases 
the party aggrieved may have full redress by an 
order which enjoins the trustee or the neighbour 
from repeating or continuing the breach of the 
obligation existing in the plantiff's favour.* But 





“ Law College has also published a * Ibid, il. (s); Benjamin v. 
comprehensive and very helpful Storr, [1874] 9 C. P., 400; Fritz 
treatise on the subject. v. Hobson, te 
AS ELA. S Se. 555. 

* Cf. ibid, s. 54. ill. (4). "TIS" ` 54. 
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a publisher may pirate the copy-right of another 
publisher,’ or your neighbour may run up a wall 
which obstructs your easements of light and air.’ 
In such cases the complainant cannot have 
complete relief unless there is a restrictive order 
forbidding the breach of the obligation in. future, 
and in addition a mandatory order directing the 
delivery or destruction of the pirated copies? or 
the demolition of the offending structure. The 
right protected may be contractual. If there 
is a lease for the purpose of erecting and working 
mills, the lessor covenanting to supply water from 
canals and reservoirs on his estate, he may, on 
committing a breach of the covenant, be 
enjoined from continuing to keep the said canals, 
or the banks, gates, locks, or works of the same 
respectively, out of good repair, order or condi- 


tion.* 
Temporary, The injunction may be either temporary or 
perpetual. perpetual: An order may, eg., be made in a 


pending suit with the object of keeping things 
in statu quo, till the determination of the rights 
of the parties in the cause, or it may be made 
after such determination with the object of giving 
effect to and protecting those rights. "These two 
forms of injunctions are treated of in two distinct 
chapters* of the Specific Relief Act. The provi- 
sions in limitation of the right to perpetual 
injunctions are therefore not strictly applicable 
to the case of temporary injunctions,’ and | will 
deal with these latter first. s 
Temporary A temporary or interlocutory injunction is 


wry.“ such as is to continue until a specified time, or 





F Ibid, ill. (v). 3 S. R. A., s. 52. 
3 CL ‘bid, * ill. (a). * Chapters IX and X. 


3 [bid. il : * Amir Dulhin v. Administrator- 
4 — — 1804] to General of. Bengal, [1895] 23 Cal. 
Ves., 192, 1 Ames, 74 (Eldon, C.].). 351. 
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until the further order of the court, and may be 
granted at any period of a suit." The provisions 
of the Code of Civil Procedure regulate this 
species of specific relief. It may be granted to 
„enjoin waste pendente tte? or the breach of a 
contract or other wrong independent of contract 
ge, a tort.* The ultimate object of the suit may be 
a perpetual injunction or the determination of 
some right to property or otherwise. But where 
the defendant has committed or is threatening 
what the plaintiff alleges to be a breach of an 
obligation or, more briefly, a wrong, the plaintiff 
may ask the court to direct the object-matter of 
the dispute to be maintained zz statu guo, till the 
issue between the parties has been determined. 
If specially the  plaintiff'S suit is to recover 
property zz specze, the defendant ought not to be 
allowed to decide the suit in his own favour by 
making away with the property in question.* 
Where the sole object of a suit is protection by 
means of an injunction, to withhold a temporary 
injunction may practically decide the cause in 
favour of the defendants, without giving the 
plaintiff an opportunity to establish the truth of 
the case made by his plaint.^ Section 492 of 

. — * Ede ; Act V of — Eu Bahay v el E 
PP e s un» Act V of 1908, f 1908} 10° Buca. Ex TE ——— 


Sch. i, Or. 39. r. 1. Raja Ram vw. Jatramdas v. Zamoníal (1903 
Dharam Das, [1905]2 A.L.].R., Gor. Bom, 357. t ] UE 





Bu 






"CLP. C. s. 493; Act V ot * Robinson v. Pickering, [1381 
1908, Sch. i, Or. 39, r. 2. Dara’ 16 Ch. D., 636. ee T ee E: 
Awar wv. Gomti Awar, [1900] 22 * Salomon v, | "n e 
ATL, cannot be supported. ^ N.J. Eq, 400, E Am 28. ` rx 
This will not apply where the restrain defendants from ` ing — 
defendant is in possession of the public secret pe ir methods ` Eë 

service; — 


Afe which would mal Ji 
at 


ty in dispute and the plaintif ocesses all to 
EcL PEL E ME 
D - * * bh " eg 
EL. : equi Sedet oí A Se ER? 


LN 


'Transfer 


pendente lite, 
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the Code' accordingly provides that “if in any 
suit it be proved by affidavit or otherwise (a) that 
any property in dispute in a suit is in danger 
of being wasted, damaged, or alienated by any 
party to the suit, or wrongfully sold in execution 
of a decree; or (4) that the defendant threatens, 
or is about to remove or dispose of his property 
with intent to defraud his creditors," the court 
may grant a temporary injunction or give such 
other order as it thinks fit, to prevent the 
anticipated injury. This section is not compre- 
hensive enough, but in practice is liberally 
construed. Not only will all vexatious alienations 
pending a suit be restrained, but a court will 
also interfere by injunction to prevent serious 
damage or waste tending to change the nature 
and value of the property, such as the destruction 
of works of irrigation, the removal of principal 
buildings, the cutting down of timber unfit for 
use or adapted only for ornament, or anything 
else which amounts to mischievous or malicious 
waste. Where the defendant, a railway company, 
agreed to buy the plaintiff's land and made their 
line upon it, but neglected to pay the price, in 
a suit to enforce the unpaid vendor's lien, the 
defaulting company was enjoined from running 
their trains until they had paid the money.* In 
another railway case Lord Cottenham lucidly ` 
explained the principle upon which courts act : 
“It is certain that the court will in many cases 
interfere and preserve property zz statu quo 
during the pendency of a suit, in which the rights 


t Act V of 1908, Sch. i, Or. 39, Erhardt wv. Boaro, [1885] 113 U. 


E « S., 537, I Ames, 507. 
* Daly v. Kelly, [1816] 4 Dow, * Allgood v. M. O D. Ry. Co., 
417, 440; Echiiff vw. Baldwin, fd 33 Ch. D., 571. Cf. ante, 695. 
[1809] 16 Ves., 267. istinguish 7Zayfor v. Florida B €. 
* Lowndes v. Bettle, [1864] 10 R. Co,[ 1907] 17 L. R.A., N.S 
Jur, N. S., 226,1 Keener, 604; 307. á 


- * 


r. 
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to it are to be decided, and //ia7 without express- 
ing, and often without having the means of 
forming, any opinion as to such rights. It is true 
that no purchaser pendente lite would gain a 
title ; but 1t would embarrass the original purchaser 
in his suit against the vendor? which the court 
prevents by its injunction....It is true that the 
court will not so interfere, if it thinks that there 
is no real question between the parties ; but 
seeing that there is a substantial question to be 
decided, it will preserve the property until such 
question can be regularly disposed of. In order 
to support an injunction for such purpose, it is 
not necessary for the court to decide upon the 
merits in favour of plaintiff. If, then, this bill states 
a substantial question between the parties, the 
title to the injunction may be good, although the 
title to the relief prayed may ultimately fail.” 

No distinction is made between moveable Moveable pro 
and immoveable property, and immediate and PTT ` 
prompt protection may be very necessary where 
the chattel in dispute is of peculiar value, say, 
an heirloom or ancient family picture.” In 
Hood vw. Aston the defendants were bankers 
who held a bill of exchange for which they had 
given value, but had notice that it had been - 
improperly accepted, in the partnership name, —— 
by a partner of the plaintiffs, Lord Eldon, C., E 
granted an interlocutory injunction restraining a 
the defendants fróm negotiating the bill, and = > 












' G.W. Ry. Co. v. B. &\0. Ry. Co., sale pendente lite of rail 
[ 1343) 2 Ph., 597, 602-3 (two rail- waggons was enjoined ; soin 
way companies havirg agreed to ali v. Goodall, (1352|16 Jur. 6. 
amalgamate and make their lines the transfer of papers and 4 
ia union, injunction granted to res- belonging to a testator's estate. In 
train one of them from making and America slaves have been similarly 

i ing of its line otherwise). otected, Henderson v. Vaulx, 10 


to Ves. 139. In North vw. G. . [1826] 1 Russ., 412, 415-6. 
AL Ry. Co., |1360] 2 Giff., 64, the ach — EEN 
ES. —— fe f " Jr m 2 — 
e e a ` " : F E: — p 


* 
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said: “This bill of exchange, if it passed by 
negotiation into the hands of a third person, who 
had no notice of the circumstances under which 
it came into the possession of the bankers, would 
be as good a bill of exchange as any person 
could desire to have, and from that danger, and 
the mischief attending it, the plaintiffs have a 
right to be protected. It is true that even if the 
court were not to act, they could still have the 
security of ds pendens. But it is quite a new 
doctrine to me, that a security like that, which is 
far from being the best that a prudent man would 
wish to have, is to deprive the suitor of the more 
effectual protection of an injunction, or that the 
court, because it acts on the doctrine of ds 
pendens, will not prevent (if possible) the neces- 
sity of proceeding on: such a principle." In 
another case where the bill had been “taken 
under circumstances which were calculated to 
raise suspicion and ought to have occasioned 
inquiry," the court said that “there was no ne- 
cessity for proving such a case, and much less 
for showing that the defendants knew of the 
illegal consideration, in order to sustain the in- 
junction."* . So where a steward was suspected 
of having. embezzled a large sum of money 
received by him for rents, and invested the same 
in stock in his own name, Lord Eldon enjoined 
him from transferring any stock whatever in his 
name, though the plaintiff did not claim the whole 
of the stock as his money in a transmuted form.’ 





' Lord Portarlington v. Souliy, of each);  EsdaWe vw. La Nauze, 


acquainted wi 


T1834] 3 My. & K., 104 (bill given 
by plaintiff tor money lost at play). 
Cf. Maitland v. Bac&house, | 1847] 
16 Sim. 58 (note endorsed by 
rich niece under urdue influence 
of insolvent uncle, accepted with- 
out inquiry by bankers who were 
the circumstances 


[1830] I Y. & C., Ex., 394 (bill frau- 


ulently endorsed by agent) ; Srnith 
v. Ay bell, [1747]3 xu 566 (pro- 
missory ncte given under a mar- 
riage brocage agreement). 

* Chedworth v. Edwards, [1802] 
8 Ves, 46. But see Cox v. Pax- 
tons, 1 Mad, Ch. Pr., 215 2. 
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An interlocutory injunction will be issued not Wrongful 
only to restrain free and voluntary acts of the DEA. 
parties, but also acts zm invitum. A sale in ot decree. 
execution of a decree of court may be enjoined 
if wrongful, and the very language of the Code 
shows that the legislature distinctly contemplates 
and recognises that even a sale ordered by a 
court of competent jurisdiction may under certain 
circumstances be ''wrongful" . It is easy to con- 
ceive that a stranger to a decree may have rights 
in the property, which the decree purports to 
affect, superior to and paramount over any that 
the decree-holder may claim. A trustee may 
have in breach of the trust, mortgaged trust pro- 
perty, a shebait or mutwalli may have wrongfully 
dealt with endowed lands, a Hindu coparcener 
may have alienated a joint ancestral house in 
derogation of the vested rights of other co- 
owners. Such transfers do not pass a perfect * 
title, and if the transferee seeks to enforce any 
by obtaining a judgment and decree against the 
actual transferor, the parties ultimately injured 
may sue to have their rights declared in the 
property in question and, pending the determina- 
tion of such rights may have even a contemplat- 
ed court-sale stayed for the time. The case is 
still stronger when in execution of a simple 
money-decree against A, the property of Bis 
attached and advertised for sale. ZS may or ~ 
may not file a claim under section 278, Civil 
Procedure Code." If the claim is determined. 
summarily in his favour, the decree-holder may 
institute a regular suit for a declaration of the 
right which he claims ; if otherwise, the claimant 
will have to institute a regular suit.^ In the former: 








* Act V of 1908, Sch. i, Or 21, * C. 'P. C, s. 283; Act V of: 
.*. 58 ; ante, 662. 1908, Sch. i, Or. 21, r. 635. 2 
«^ 


H 
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case, the decree-holder may obtain a Cecree and 
then resume the execution proceedings temporarily 
interrupted, and if the claimant appeals against 
the decree it may be necessary for him to have 
protected from sale the property which he claims 
pending the litigation. In the latter case, the 
claimant-plainuff may even in the court of first 
instanee find it necessary to invoke the aid of 
the court for this purpose. And not dissimilar 
will be his position when he elects to file at once 
a regular suit for the establishment of his title 
to the property in danger, without taking his 
chance of a prior summary investigation. When 
a claim is made under section 278 of the Code, 
the court may stay further proceedings in execu- 
tion relating to the property in dispute." When 
a suit with the same object is filed on the regular 
side, there 1s apparently no substantial reason 
why the court should refuse to exercise its dis- 
cretion in favour of the party who puts forward 
a bona fide claim and is bound to be seriously 
embarrassed if the subject-matter of the claim is 
in the meantime sold by public auction. Any other 
course can lead but to circuity and multiplicity 
of action. The applicant for the court's protection 
may be the plaintiff in a suit or the appellant 
in an appeal. But the accident whether he was 
arrayed as the plaintiff or the defendant in the 
court of first instance can not make any differ- 
ence in principle? and even a void act under 
colour of judicial process may be subject to in- 
junction. At the stage when an ‘interlocutory 





' C.P.C., s. 278 ; Act V of 1908, * Cf. C.P.C., s. 582; Act V of 1908, 
Scb. ài Or. 2z, r. 58ta). Upona Sch. i, Or. 22, r. 11. Burkitt, J., seems 
decree being appealed from, execu- to have thought otherwise in an 


tion of that decree x Dee stayed, unreported case (Haidari w. Hayet 
PG S85 AR of 1908, Begam, F. A. No. x of 1901, dis- 

SR. Orgran Troe CE Pater vw. posed of on June 3. 1901). 

Gray. (1879] 12 Ch. D., 438. * “No reason in law or in morals 


* 





WRONGFUL SALE IN EXECUTION. 743 
injunction is applied for there is no occasion for 
a final adjudication of the rights in issue in the 
suit, but if the court is satished by affidavits or 
otherwise that there is a reasonable apprehension 
of injury to a prima facte right, it will be failing 
in the discharge of its duty, if it deliberately omits 
to afford protection against what, so far as it is then 
in a position to judge, appears to be a wrong.' 

I have laboured to put this matter clearly 
before you because it is one that arises frequently 
in practice, and because a recent decision of a 
Division Bench of the Allahabad Court reported 
in the official reports, has thrown some doubt 
upon well-settled principles. The respondent 
in the case before their lordships had obtained a 
simple money-decree against one Mohan Lal 
and proceeded to attachand sell property which 
Chando Bibi claimed to be hers. The summary 
inquiry in the claim case having resulted in the 
lady's favour, the decree-holder brought a suit 
under section 283, Civil Procedure Code, which 
was decreed. Chando Bibi appealed to the 
High Court and applied for an interlocutory order 
to stay the sale pending the disposal of the 
appeal. Knox and Aikman, JJ., thought it was 
impossible to say that the property was in 
danger of being wrongfully sold in execution of 
the decree held by the opposite party, and re- 





can be found,” said the Indiana 
Court, “that will justly support the 
position of one who -resists an in- 
junction where he concedes he is 
acting under colour of authority, 
but in fact has none, and is using 
that authority to seize and sell 
without right or the semblance of 
justification the land of another. 
No one, we suppose, doubts that 
a property owner may quiet his 
title against an apparent claim, 
though it be never so empty, and 


H 


if he may do this, surely he may 


by injunction prevent that apparent — 
c 


im from clouding his title, with- 
out delaying until it has assumed 
that shape ': — Bishop v. Moorman, 
aur Di 
j : arker v. am: Bo 
[1907] P. L. R., no, $3. a 

? Re Chando Bibi, [1903] 26 All., 


31r. This purports to overrule 
Kirpa Dayal v. Ran: Kishori, [ 1885] 
10 AIL, So, 
H ^ 
2 E Fn ee 


Doubtful 
ruling of 
Allahabad 
High Court, 
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fused the application. The point has been sub- 
sequently reargued in the Allahabad Court and, 
to my knowledge, the ruling in question has not 
been followed in more than one case, but similar 
applications for the stay of an execution-sale 
have been disposed ot on the merits. Quite re- 
cently, however, another Bench has expressed 
its approval of the decision in Ju the matter of 
Chando Bibi‘ and | cannot help regarding this 
as very unfortunate.’ | 

The granting of an injunction rests in the 
judicial discretion of the court? a discretion 
which, as I have pointed out before, is sound and 
reasonable,‘ not arbitrary or capricious,’ and it 
has to be reasonably exercised with reference to 
all the circumstances of the particular case.^ It is 
capable of correction by a court of appeal" even 
when exercising the limited jurisdiction conferred 
by section 584, Civil Procedure Code, but the oun: 
is upon the appellant to show that the court below 
has erred in the exercise of its discretion.? “I have 
no hesitation,” remarked Jessel, M.R., “in saying 
that there is no limit to the practice of the court 
with regard to interlocutory applications so far 


as they are necessary and reasonable applications 





t Meghraj v. Lala Mal, [1907] 
4 A. L. J., 342. 

3.In support of the view in 
the text see Brajendra v. Rup Lal, 
(1886] 12 Cal, 515 ; Amir Dulhin 
v. Admr. Gen. Bengal, [1895] 23 
Cal, 351; Nelson, Inj., 540-4 ; 
Woodroffe, Inj., 193-7 ; 1 A.L. J., 
61-2. Cf. Purshottam v. Purshottam, 
[1884] 8 Bom., 532. 

* S.R. An 52; 2 Story, Eg, s. 
863. A distinction has been drawn | 
in America between cases where the 
injunction is sought in aid of 
private right and where it is asked 
in some matter pudlici juris ; in the 
latter case, it has been said, an ab- 
solute duty devolves upon the court 


complish the public object. Spel- 
ling, Znj., s. 22, p. 34. 

CSUR, 4 S 22; Aynsley v. 
Glover, [1874] 18 Eq., 544, 545. 

5 2 Story, £7., & 742. 

* Greenwood v. Hornsey, [1886] 
33 Ch. D., 471 ; Martin v. Price, 
1894] 1 Ch, 276, 280; Taylor v. 
‘lorida E.C.R. Co., (1907116 L R.A.. 
N.S., 307 (specific performance of 
contract). 

*SRA,s. 22; Davy v. Garrett, 
[1878] 7 Ch. D., 473. 

* Ram Bahadur v. Ram Shankar, 
[1905] 27 All, 688, F. B. Act V of 
1908, E Pa a 

* Shadi v. Anup Singh, [1889} 
12 All, 436, F.B.; Jn re bone 


to exercise its jurisdiction to ac- = [1882] 20 Ch. D., 365, 369. 
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ancillary to the due performance of its functions, 
namely, the administration of justice at the hear- 
ing of tbe cause." A man who comes to the 
court for an interlocutory injunction is not re- 
quired to make out a case which will entitle him 
at all events to relief at the hearing. It is 
enough if he can show that he has a fair question 
to raise as to the existence of the right which he 
alleges, and can satisfy the court that the pro- 
pertv should be preserved in its present actual J 
condition, until such question can be disposed 
of There may be a doubt as to the plaintiff's 
right, but this will not justify a refusal of the 
injunction, unless it is a serious doubt which 
remains after the faithful application of the 
judge’s faculties to its solution.* The court must 
be guided by a discretion according to the ex- 
igencies and the nature of each particular contro- 


versy.' The court will, consequently, take into 
consideration the balance of convenience, and Balance ot 
determine whether an zz/erzzz interference Ae convenience, 
expedient. If the property in question is likely 


to be destroyed or seriously damaged,* or if a 
refusal to enjoin the defendant is. likely to result 
in the creation of new rights which can be got 
over only by further litigation, a court will be dis- 


— — — — — — — — — 








* Little v. Gould, 2 Blatchf., 165. 


' Smith v. Peters, [1875] 20 Eqs $ Zi ndorff v. Black, [1850] 
e r Ve aca, I o 4 


543,513. In Simonds v. Hallet, 


[1883] 24 Ch. D., 346, pending a 


De G. & Sm,, 209 (Knight Bruce, 


wife's suit for judicial separation, — V, C). 
the husband was enjoined from ^ Wilson v. Wilson, — 1 -H: 
going into her house to annoy the L. C, 538. Cf. angabai v. 


plaintiff, In Wi/iams v. Williams, | Purshotum, [1907] 32 Bom., 146. 
rg 2 Sw., 253, 2 Keener, 199, " Echhff e, Baldwin, S ue 16 
eft. was enjoined from running Ves, 267 ; urtis v. Marquis of 


coaches in competition with piff. 
3 Kerr, Znj., 12; Powell v. Lloyd, 
+ [1826]1z Y. & J., 427, 31 R.R., 662 ; 
Hudson v, Bartram, [1818] 3 Maid., 
440 (ground for sup ing relief 
may be given enough). ut see 
|. Reddaway v. Schroder Smidt, 
| [1903] $ C.W.N., 151. 
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Buckingham, 1814] 3. V. & B., 168. 
In Zurner v. ‘Wight, (1841) 4 Beav., 
40, Langdale, M.R., thought doc- 
trine of As pendens might afford 
sufficient protection to plaintiff. 
But see per Turner, L. J., Hadley 
v. London Bank of Scotland, [1865] 
3De G. J. & S., 63, 70, ` 
= l 








740 SPECIFIC RELIEF. 


posed to interfere in favour of the plaintiff. Where 

in violation of the covenants in a lease the leasehold 

property was used asa disorderly house, the court 

of appeal in England issued an interlocutory 

injunction against the occupier without determin- 

ing the nature of his interest in the premises.’ 

But where the apprehended injury is not of a 

serious nature, the court may listen fo sugges- 

tions made by the defendant that his rights will 

suffer by premature interference. The plaintiffs, 

—— conduct, eg., undue delay in making his applica- 
conduct, e e e 

tion or apparent acquiescence in the wrong Com: 

plained of, may disentitle him to this summary 

relief, and where the-effect of granting such relief 

is likely to injure the defendant much more than 

the plaintiff, the balance of convenience will be 

against the issue of a temporary injunction? A 

Vexatious vexatious interruption to the enjoyment of pro- 

interruption ^ perty is not favoured. Thus where the plaintiffs 

joyment | — 

of property Sought to enjoin the defendants from working 

certain coal mines, and the defendants set up a 

claim under a prior unexpired lease, Knight 

Bruce, V. C., said: "The defendants, who 

claim a right to do what they are doing, are, 

it is true, by working the coal taking away the 

very substance of the property, which may in 

a sense be perhaps called in this case, and might 

in others certainly be, waste or destruction; 

but, on the other hand, it is the only mode in 


' Mander v. Falcke, [1891] 2 Indra Nath Chatterjee, [1905] 10 
Ch 554, 2 Keener, 609. C. W. N., 173. In the case of 
? Shrewsbury Ry. Co. v. S. & B. mines, though the property may be 
Ry. Co., {1851} 20 L.]., Ch., 574- gravely affected by working gen- 
Crull:vell v. Lye, [1810] 17 Ves, dente lite, yet inconceivable mis- 
335 (sale of goodwill). But the chief may ensue by the value of the 
courts are not inclined to apply the opportunity of working the mine " 
* maxim Ze minimis non curat ler. being lost, and an ftiuterim stay- 
to cases where there has been an order should«be made with extra i 
actual invasion of property rights, caution. Grey v. Northumberland, 
Spelling, 30. * [1809] 17 Ves,, 281. * d 
Singaran Coal Syndicate m EU E 
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which the property in question can be usefully 
enjoyed or made available, and may, therefore, 
in a sense perhaps be deemed not more than 
taking the ordinary usufruct of the thing in 
dispute, nor is unskilful or unminer-like working 
established against the defendants to my satisfac- 
tion, nor are they said to be insolvent.” An 
interlocutory injunction was refused. Where the 
title to land is disputed, before the determination 
of this issue, a defendant in possession will not 
be restrained from the ordinary and natural use 
of the premises and the enjoyment of all benefits 
which flow from possession. If, e.g, the premises 
be a farm, he should be permitted to use it in 
any ordinary way, as such a farm is used, with 
the single limitation that he commit no waste, 
and make no substantial and injurious change in 
its condition.’ | 

‘The court must be satished that the matter 
is emergent and its immediate assistance is required 
before it will issue a temporary injunction,’ for 


' Haigh v. Jaggear, [1$45]2 Coll. 573. 1 Ames, 564. “A strong case 


Ch., 231, 1 Ames, 495. must be presented, and the impend- 

3 Per Brewer, ].. Suyder wv. ing danger must be imminent and 
Hopkins, [1884] 31 Kan, §57, 1 impressive, to justify the issuing of 
Ames, 509. an injunction as a precautionary 


* In the case of an alleged nui- «and preventive remedy. `" Railroad 
ance produced by the working of Co. v. Prudden, 5 C. E Grey, 530. 
an enormous steam hammer on “As a preliminary injunction is 
premises adjoining the plaintiffs in its operation, somewhat like 
house, Page Wood, V. C, said; judgment and execution before 
* [f I found any real apprehension trial, itis only to be resorted to 
of serious and immediate injury to from a pressing necessity, to avoid 
health or of any pressing character injurious consequences which can 
of the like nature (such as the cases not be repaired under any standard 
ot 2 or of apprehended in- of compensation." Mammoth Vein 
undation) | would interfere to Coal Cos Appeal, SE Ea. SL ses 
prevent such irreparable injury in Spelling, 32 A previous notice 
the meantime, but in this case | of action is required in the case of 
see nothing except anno;ance some municipal and other authori- 
apprehended hy the plaintiff: and ties, but this is not meant to license 
I certainly think that on the ques- them todoany mischief they please 
tion of balance of convenience | whilst the notice is running, and 
ought to refuse the injunction. " English courts may issue inter- 


Baden v Firth, [1$63] 1 H & M, Álocutory injunctions meanwhile to 
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SPECIFIC RELIEF. 
there i5 a possibility of irremediable injury being 
caused to the defendant,’ especially if the injunc- 
tion asked for is of a mandatory character. In 
a comparatively old case Lord Hardwicke is 
reported to have said that he never knew an order 
to pull down anything on motion: The court is 
slow to grant an interlocutory mandatory injunc- 
tion But where the injury is immediate and* 
pressing and irreparable and clearly established 
by the proofs, and not acquiesced in by the 
plaintiff, a preliminary mandatory injunction may 
be granted, although the act complained of was 
fully completed before the suit was commenced." 
Where the plaintiffs, cotton manufacturers, com- 
plained that the defendant who had large pieces 
of water in his park, supplied by the stream 
Which flowed to the mill, had since April 4, 1785, 
at one time stopped the water, and at another 
time let in the water in such quantities as to en- 
danger the mill, with the object, it was alleged, of 
obtaining money from the plaintiffs, Lord Thurlow 
said, “ The court will not restrain what has been 








— ——PÓá — — — — —— — — 


Patent rights 


revent immediate and irreparable 


njury by, ¢¢., a nuisance. Flower 
Vo al Beard of Lew Leyton, 
[1877] 5 Ch. D., 352. 


a Cf. Stevens V. Acating, (1847) 
2 Phil, 333, 1 Ames, 628 (patent 
case); Zilghmam's Co. v. Societe 
Anon, [1883] 25 Ch. D., rt Where 
plaintiff complains of an infringe- 
ment of patent right, if there is a 
serious question to be tried at the 
hearing, Plimpton V. Malcolmson, 
(1875] 20 Eq., 37, 1 Ames, 632, and 
neither the patentee's right nor the 
infringement is beyond reasonable 
doubt, Standard Elevator Co. V. 
Crane Elevator Co., [38931 56 Fed., 
718, 1 Ames, 633, an interlocu- 
tory injunction has been refused in 
England and America. But previ- 
ous adjudication even as against 
other alleged infringers, Edwin v. 
Beacon Co., [1393] 54 Fed., 978, D 


w 


w 


Ames, 630; Sovile v. Goodter, [1866] 
2 Eq., 195 ; or long and uninterrupt- 
ed possession may be taken 
prima facie evidence of title, Sfevens 
v. Kealing, supra; Davenport v. 
Jepson, (1862] 4 De G. F.& J., 
440, 477. Where defendant «is 
likely to go on selling the invention 
to many others, to prevent a multi- 
plicity of suits, the court may issue 
an interim injunction, but it will not 
as a rule stop an old established 
business, Plimpton wv. Spiller, 
[1877] 4 Ch. D. 286; Fernie v. 
Young, [1866] 1 H. L., 63, 78. 
Terrell, Patents, 313 sqq. 
3 Ryder v. Bentham, [1750] 1 
Ves. Sr., 543, 1 Ames, 564. 
3 Gale v. Abbot, [1862] 8 Jur., N. 
S., 987. 
‘4 Pomeroy, £g. J.. s. 1339. 
See author:ties collected in 2 Pome- 
roy, Eg. R., cb, xxx. , 


ts 
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TEMPORARY MANDATORY INJUNCTION. 749 
enjoyed for twenty years past; but if what has 
been so enjoyed is used in a different way, so as 
to do mischief the court may interpose," and the 
Chancellor issued an injunction restraining the 
defendant ‘‘from using dams, weirs, shuttles, 
Noodgates, and other erections, so as to prevent 
the water Howing to the mill in regular quantities 
as it had ordinarily done before the 4th of April." 
Where the defendant obstructed the passage 
of smoke from flues used for many years by the 
plaintiffs By placing tiles upon the chimney-pots, 
Wood, V. C., felt no hesitation in granting a man- 
datory injunction, though the issue as to the plain- 
tiffs’ right to such passage for the smoke had yet 
to be tried. The plaintiffs’ house lay in imminent 
risk of becoming uninhabitable in the meantime.* 
And especially where after the motion for a 
temporary injunction the defendant has evaded 
service of notice or upon such service has hurried 
on with the constructions objected to, there is a 
race against law. and the court will not allow 
itself to be circumvented or imposed upon by a 
proceeding of that kind.* *'If builders | will 
take the chance of running up a building in that 
way," said Lindley, L. J., “they must take the risk 
of pulling it down. 


' Robinson v. Lord Byron, [1755] learned X- . explained: * n was 
t Bro C. C., 588, 1 Ames, 566. Cf. one of those simple and summary 
Lane v. Newdigate, [1304] 10 Ves, acts which can be so immediately 
192, s Ames, 75. The former prac- done that it is not possible to pre- 
tice in England was to issue a vent it while the right is being 


mandatory injunction in the nega- 
tive form. But now the court says 
in plain terms what it means and 
in direct words orders constructions 
to be pulled down and removed. 
Jackson v. Normandy Co., [1899] 1 
Ch., 438. — 

3 Hervey v. Smith, [1355] T K. 
f. 389. In the later case of 
London 49. Ry. Co. v. Lancashire 
c. Ry. Co.. [1367] 4 Eq, 174. the 


ET. 
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tried, and I decided that the court 
would interfere to prevent such 
damage.” l 

* Cooke v. Boynton, 135 Pa. St., 
IO. 

* Smith v. Day, [1580] 13 Ch. D. 
651: Van Toe! v. ——— (1595; 
2 Ch., 774. 1 Ames, 546. 


^ Van Joel v. Hornsey, supra. Cf. 
Daniel wv. Ferguson, [18911 2 Ch.. 
27. M TE — 
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Gut where no very special circumstances 
occur the leading principle, in Lord Cottenham's 
opinion, which ought, generally speaking, to be 
the guide of the court, and to limit its discretion 
in granting injunctions, is that only such a restraint 
shall be imposed as may suffice to stop the mis- 
chief complained of, and where it is to stay fur- 
ther injury, to keep things as they are for the 
present.’ . 

The court in the exercise of its discretion, 
may grant an injunction upon terms; lt may 
require from the plaintiff, applying for an inter- . 
locutory order, an undertaking to compensate 
the defendant for such loss as may be caused 
to him by the injunction? It may only partially 
restrain the defendant! or, instead of granting 
an injunction may direct the defendant to keep 
an account or give security or do some other 
act which the court thinks fit; An injunction, 
though irregularly obtained or erroneously grant- 
ed, must be obeyed so long as it is not dis- 
charged,” but even before the trial of the cause 
the court may discharge, vary or set it aside 
upon motion; A temporary injunction cannot 
— ——— — — 


' Blakemore v. Glamorganshire | (190457 73 lL J. Ch, 100 Chappell 
Canal Nae , (4832) 1 My. & K. 154, v. Davidson, (1856) 8 De G. M. & 
183 (case of diversion of watercourse, G , 1; Kerr, Znj., 23 
temporary mandatory injunction * Cf. Beyfus v. Bullock, [1569] 
refused, as large and valuable 7 Eq. 393. 
works had been constructed many "OC NU Gy Ss 4902. 493; Act V 
years ago, and, if their restoration of 1908, Sch. i, Or. 39, r. 1, 2. 
to original condition proved im- In patent cases, defendant's under- 
practicable, defendants might be taking to keep account of sales is 
compelled to suspend their navi- frequently accepted, Bacon v. 


gation altogether). Jones, [1839] 4 My. & Cr., 433, 
= Cf. Shaw v. Jersey, [1879]. 4 1 Ames, 635 ; Bfidsen v. McAlpine, 
GAZE Dam {18451 8 Beav., 229, 330; Plimpton 
3 Shadi Ram v. Abdul, (1904) v: Malcolmson, supra ; Kerr, Znj., 


y A. L. J. R, 527: Chandra v. 266. ox 

Sree Gotind, [1900] 6 C. W. N. ë Partington v.* Booth, | [1817] 
408. Cf. GC, P-.C.,$. 545; Act V 43 Mer. $48. 

of 1908, Sch. i, Or. 41, r. 513 ; Gob C. * 496; Att N of 
Howard v. Press Printers Ld. — 1908, Sch. i, Or. 39, r. 4. 
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generally be granted without notice to the op- 
posite party. Where a plaintiff, upon an ex parte 
motion for an zvferzm injunction, has suppressed 
material facts the injunction will be dissolved upon 
that ground alone, and he will not be allowed to 
maintain it upon the merits subsequently dis- 
closed.” Where an injunction has been obtained 
upon insufficient grouads, the court may award 
compensation to the defendant,’ presumably for 
the immediate natural consequences oí the in- 
junction under the circumstances which were 
within the knowledge of the party obtaining the dé 
injunction.‘ An order granting or refusing a 
temporary injunction is open to appeals It is 
discharged as a matter of course upon the 
dismissal of the suit.” ( 

I now come to perpetual injunetions. These Perpetual 
may be granted at the hearing and upon the injunction, 








merits of the suit; to prevent the breach of an ` 
obligation existing in favour of the applicant, 
whether expressly or by implication, and their ef- 
féct is to restrain the defendant permanently from id 
the assertion of a right, or from the commission 
of an act, which would be contrary to the rights 

' of the plaintiff? I have endeavoured to show to 
you before’ that the right to an injunction is 

' C, P.C., s. 494; Act V of appellate court will not lightly 
1908, Sch. i, Or. 39. r 3; Sanwal v. interfere, unless there has been « 

Narpat, [1908] 11 O. C., 151. "palpable error or abuse of discre- 

s pen v. —— 1341) 4 tion, Richards v. Dower, (1883 E 
Beav., 130; Freeman v. McArthur, 64 Calif., 62,1 Ames, 519, and will 
(1851) 2 Tay. & B., 10; Sofochurry prefer to allow matters to remain "UM 
v. Hurree, [1859] 2 Bouln,, 62; in stafu quo, Chandra wv. Sree Go- = 
Kerr, Inj., 586. bind, supra. e , 

3 C. P. C., s. 497; Act V of 1908, * Neel | Comul v, Hipro Dass, d | 
s. 95- [1901] 28 Cal., 597. 607. 

* Smith v. Day, [1882721 Ch. D., '* S. RA n 94 

21. See also Grifi v. Blake, * [bid, s. 54. Eise 

1884! 27 Ch. D., 474. - * Ibid, & 53. .A perpetual m- “SE >> (6 

* C. P.C., s. 588 (24) ; Act V of junction concludes a, right, Kerr, p SE 
1903, Sch. i, Or. 43. r. 1 (7); the Zut, 2. ] zc M 
appellate order is final But an Lect. I. ante, 35. | nd ps. 
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primary. Owing to the peculiar constitution of 
the English Courts of Chancery and the com- 
mercial spirit so characteristic of modern times, 
for long was it contended that no injunction 
could be issued where the ordinary courts of law 
might decree adequate compensation in money. 
lor years did learned judges in England refuse 
to enjoin trespass unaccompanied by  waste,' 
and they would not issue mandatory injunctions 
at all^ It has been repeatedly asserted that in 
equity a decree is never of right, as a judgment at 
law is, but of grace; that a court of equity has a 
certain latitude in the exercise of its great power,* 
and grants an injunction at discretion. But it has 
been truly observed that “the rights to equitable 
relief, where that is the only adequate remedy, 
are as absolutesas to legal relief; the one remedy 
is no more sacred than the other, and no more 
capable of lawful denial. And in later English 
decisions a right as of course to an injunction 
in a proper case has been amply acknowledged.” 
“Iam most unwilling,’ said Mellish, L. J., “to 
make a difference between law and equity when 
I do not find it exist." In Martin v. Price the 
Court of Appeal? said: “The plaintiff's legal 
right and its infringement already, and threatened 
further infringement, to a material extent, being 





f See authorities reviewed in 
Haigh v Faggar, [1845]2 Coll. Ch , 
231; Davenport wv. Davenport, 


k Mich.; 46, 1 Ames, Gro, 
“In Imperial Gas &c. Co, vV. 
Broadbent, (1859) 7 H. L. C., 600, 


(1849] 7 Hare, 217. 1 Ames, 496; 
and Zowndes v. Bettle, [1864] 33 
L. J., Ch., 451, 1 Ames, 499. 

3 See Smith v. Smith, | 1875] 20 
Fq., 500, I Ames, 543 

* Per Thompson, C. J., Rich- 
ards’s Appeal, [1868] 57 Pa, 105, 
I Ames, 575. 

* Per Gray, J., O'Reilly v. N. Y. 
Elev. R. Co, 148N Y., 347. 

* Per Campbell, C. J , Edwards 
v. Allonezs Mining Co, |1878] 38 


610, a nuisance having continued 
and been aggravated, Lord Camp- 
bell, C. said : *" Under these cir- 
cumstances, unless there is some- 
thing peculiar in this case, it would 
be a matter of course to grant an 
injunction." 

*Zeech v. Schweder, (1874) 9 
Ch., 463, 476: 

- [1893] I Chi, 276. 

2 Lindley, - A. - -L. 


Smith, 
Davey, L. JJ, 


and 
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thus established, the plaintiff is entitled to an 
injunction according to the ordinary principles on 
which the court is in the habit of acting in these 


cases. There might, of course, be circumstances 
depriving the plaintiff of this przmdé facze right ; 
but we can discover none in this case." And 


in the later case of Shelfer v. London Electric 
Lighting Co.‘ the same principle was reaffirmed 
and a protest entered against the notion that a 
court ought to allow a wrong to continue simply 
because the wrongdoer was able and willing to 
pay for the injury he might inflict. ‘“* Without 
denying the jurisdiction to award damages instead 
of an injunction, even in cases of continuing 
actionable nuisances, " said Lindley, L. J., ** such 
jurisdiction ought not to be exercised in such cases- 
except under very exceptional *circumstances.’” 
So in America the right to an injunction in 
a proper case has been said to be fixed and 
certain. .'''The writ can be rightfully demanded," 
said Earl J., *to prevent irreparable injury, 
interminable ltigation, and a multiplicity of suits, 
and its refusal in a proper case would be error 
to be corrected by an appellate jurisdiction. It 
is a matter of grace in no sense except that it 
rests in the sound discretion of the court.’ And 
as to discretion another learned judge has explain- 
ed : “If by ‘discretion’ is here meant that the judge 
must be discreet, and must act with discretion, 
and discriminate, and take into consideration and 
give weight to each circumstance in the case, in 
accordance with its actual value in a court of 
equity, then I say that that is just what he must do 





* [1895] 1 Ch., 2387, judgment Gas Co., [1899] 2 Ch., 217. 
of Kekewich, J., was reversed by > Camptell v. Seaman, [1876] 63 | 
Lord Halsbury, C., Lindley and N. Y. 568, Keener, 751 ; FPennsyl- ~ 
A. CES Smith, E. JJ. vania Lead Co's Appeal, 96 Pa. St., 
* C£. Fordeson v. Sutton &e. II6. 
95 
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in every case that comes under his consideration 
— no more and no less. ... But if the word ‘discretion’ 
in this connection is used in its secondary sense, 
and by itis meant that the Chancellor has the 
liberty and power of acting, in finally settling 
property rights, až his discretion, without the 
restraint of the legal and equitable rules govern- 
ing those rights, then I deny such power," The 
result of the.recent cases, truly observes Mr. 
Nelson, is to make Injunction the rule and 
Damages the exception. The Specific Relief 
Act, however, was framed at a time when a more 
restricted view of the equitable jurisdiction seems 
to have prevailed, and it has even been sug- 
gested at Bombay that in cases before courts 
subject to this Act the later English decisions 
have no application. But this suggestion has 
been repudiated at Allahabad,* and it is hard to 
see why in interpreting and applying the provi- 
sions of an enactment admittedly based .upon the 
principles of English equity jurisprudence, the 
latest and most approved authoritative expositions 
of those principles should not be resorted to. 
Where the Indian legislature lays down that ‘‘an 
injunction cannot be granted when equally efhca- 
cious relief can certainly be obtained by any 
other usual mode of proceeding," 5 the stress is 
upon '' equally efficacious ” and upon *' certainly," 
and where a decree for damages cannot even in 
effect restore the parties to the status guo ante 
and prevent a recurrence of the injury, monetary 


t Per Pitney, V. C.. Hennessy v. Jessel, M. R., Smith v. Smith, 
Carmony, [8921 so N. J. Eq., 616, supra, - 


Y Ames, 5582. The Vice-Chancellor * Nelson, S. R. A.. 296; nj., 60. 
added, * It seems to me tbat the 3 Nawas Fung x. Rastomjzi Nana- 
true scope of the exercise of this žoy, [1896] zo Bom., 704. 

latter sort of discretion in the judi- * Yaro v. Sanaullah, (1897) 19 


cial field is found in those matters All, 257. Nelson, Znj , 63-4. 
which affect procedure —— and — A., s. 56 (1). 


not the ultimate right," fer 


+ 
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compensation, however bountiful, is manifestly 
inefficacious. So there is not much difficulty in 
fitting the more liberal principles of advancing 
judicial conscience into the iron bed of the codi- 
fied discretion prepared for our courts by the 
legislature, and relief should be administered 
to suitors in this country according to the spirit 
of a beneficent legislation. Indeed sections 54 
and 55, Specific Relief Act, did not introduce 
any new principles of law into India, but only 
attempted to express in general terms the rules 
acted upon by courts of equity in England, and 
long since introduced in.this country, not because 
they were English law, but because they were in 
accordance with equity and good conscience.' 

I will first consider what have been called Legislative 
legislative bars to injunction in British India. As Par 
in section 21, so in section 56, the legislature 
has taken a number of the principal rules by 
which courts of equity in England and elsewhere 
have been guided in the exercise of their judi- 
cial discretion, and these have been formally 
enacted as so many exceptional cases where ~ 
Indian courts cannot administer specific relief. 
"This is in more than one way unfortunate, though 
the section of the statute no doubt furnishes a 
convenient summary of the leading principles for 
judges not learned in the law. Let us now con- 
sider these principles. * 

It is an elementary principle of law that no Pisintiffs — 
plaintiff can maintain a suit to obtain a relief for ‘mtesse 
which he cannot show in himself a cus andi. " 
This principle is embodied in clause (£), section 
56. The applicant for an injunction must prove 





a personal interest in the matter? His suit 
' Per Wilson, J, .Shamnugger 3 Nelson, S. R. A., 296 ; Infe, 27, 
Jute Factory v. Ram Narain, [1 Es] 61. 
14 Cal, 189, 199. * Forrest v. Manchester S. & L. 
-— =>. g i 
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should not be an imposition upon the court: 
But the guantum of the interest, if he has some, 
is not material? nor as a general rule, will a 
court enquire into the motives with which a suit 
has been instituted, provided the plaintiff has 
a real and legalinterest to protect? In the case 
of public funds, for instance, a person interested: 
in the smallest degree may sue, if there is malyer- 
sation, and pray for an injunction. ` 
Another ground personal to the plaintiff which 

will bar injunctive relief is such conduct on his 

or his agent's part as disentitles him to the 

assistance of the court? , For where the discre- 

tionary and equitable jurisdiction of a court is 

invoked, the applicant must ceme with clean 

hands, and show that his own actions, which 

are relevant to the controversy, have been fair 


and equitable.^ It is a principle of that court 


e.g., with respect to partnership concerns, that 
a-partner, who complains that the other partners 
do not do their duty towards him, must be ready 
at all times, and offer himself, to do his duty 
towards them.’ Where, therefore, the plaintiff, 
who seeks to restrain his partner (defendant) 
from receiving the partnership-debts and effects, 
has improperly possessed himself of the books 
of the firm and denied the defendant access to 
them, the court will refuse the injunction. Nor 
will the court support a false or fraudulent claim. 


— — 





— — — 





Ry. Co., [1861] 30 Beav., 40 (nomi- (tax-] yer sued to restrain improper 


nal plat : use of municipal funds). - 
i ien v. London & N. W. Ry. 3S R.A,s. 56 Q); Kerr, Zn. 

Co , [1861 N, S. 1124. a To. SIb 

& d So J; Jouet dip t. "n een? Chetliar v. Santhanathan, 


2 [bid ; Bloxam v. Metropolitan [1896] 20 Mad., 58. | 
Ry. Co , [1868] 3 ch AL 337, — v. Harris, (1824] T. & 


à 523. 
— Ph, are v. London &c. Ry. Co, — * S. RS Ass. ap ill. (a); Lille- 


wood v, Caldwell, [1822] 11 Price, 


"Tan v. Mesicijujiy i Bie. T 
— — Bom, 646» 6523 s 

AA Fe Ts in 
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This question has often arisen with regard to 
articles described as patented or of special virtue. 
If a trade-mark, e. g., represents an article as 
protected by a patent, when in fact it is not so 
protected, there is a misrepresentation of a ma- 
terial fact, which would preclude the owner of the 
trade-mark from obtaining an injunction against 
a rival dealer who pirates it, and it does not 
matter whether the protection by patent never 
existed or has at the time ceased to exist.* So if 
an article vended as '* Mexican Balm," and said 
to be compounded of divers rare essences and 
possessing sovereign medicinal qualities, is really 
nothing but scented hog's lard, the vendors des- 
cription is dishonest, and he cannot restrain 
another dealer from selling a similar article so 
named and described as to lead people intd the 
"belief that they are buying the former's so-called 
“ Mexican Balm.” An exclusive privilege for 
deceiving the public, it has been well said, is 


— — -— — —— — — — — — — — 


t Morgan v. McAdam, [1867] falsely described as from “Fast 
36 L. J., Ch., 228; S. R. A., s. 56, Indies’) ; Clinton E. Worden & Co. 
ill. (5). v. California Fig Syrup Co. 187 U. 

* Leather Cloth Co. w Amernan S..516(" fig syrup" of which figs 
Leather Cloth Co, [1865] 11 H. L. constituted very small, if any, part). 


Gi, 523; 543. But if the word In this last case Shiras, J., stated 
‘patent’ is not so used as to indi- the law thus: “It is essential that 
cate an existing protection, but the aeri should not in his trade- 
merely as E of the designation mark, or in bis advertisements and. 
of an article known by that name business, be himself guilty of any 


in the market, or as a pure term false or misleading representation ; 
of art, as in ‘patent leather’ or that if the plaintiff makes any 


*patent thread', there is no misre- material false statement in con- 
presentation. Marshall vw. Ross, nection with the pro which 
[1869] 8 Eq., 651. he seeks to protect, oses his 


9 Perry v. Zruefi£f, [13842]6 Beav., right to claim the assistance of a 
66; S.R.A.. s. 56, ill. (c) ; Pidding court of equity; that where any 
v. How, [1337] 8 Sim., 477 (tea symbol or label claimed asa trade- 
falsely sold as **Howqua’s mixture"); mark is so constructed or worded 
Fetridge v. Wells, 13 How. Pr.. 385 as to make or contain a distinct 
liquid named “Balm of a Thousand assertion which is false, no ty 
E can be claimed on it, or, in other 


lowers," though not an extract or d h 
distillation of flowers); Cornel! v. words, the right to the exclusive 
cad, 1238 Mass., 477 (medicine use of it cannot be maintained, x 


— — — — —— —— — — 
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assuredly not one that a court of equity can be 
required to aid or sanction.’ 

Acquiescence in the wrong complained of 
and delay in seeking the protection of the court 
may also disentitle a plaintiff to equitable relief. 
But if either circumstance is relied upon it must 
be shown that the legitimate inference or the 
legal result of the plaintiff's conduct is that he 
has abandoned his rights or is estopped from 
asserting them. Delay short of the statutory 
period of limitation is not of much consequence? 
unless in the meantime the situation of the 
parties has been so altered as to prejudice the 
defendant. The doctrine of laches is an equitable 
principle, which is applied to promote, but never 
to defeat, justice,‘ and the inference to be drawn 
from'the plaintiffs delay may be negatived by 
a consideration of his conduct during the time: 
which has elapsed Mere delay may be a 
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* Famnadas v. Atmařam, [1877] 
2 Bom., 133, 138. 
Ct. Jo- ddi. v. 


* Per Sanborn, 
Thorlicht, |1902] 115 Fed., 137, I 
Ames, 643. This was a patent 
case, and the learned judge further 
observed : “ Unreasonable delay 
and the deceitful acts or silence 
of a patentee which induce an 
inftinger to incur expenses or to 


A 2 Pomeroy, Zo R., s. 582, p. 
999. An injunction to no a 
quack patent medicine has been 
refused, Heath v. Wright, 3 Wall. 
Jr, Lait, But see Holloway v. 
Holloway, [1850] 13 Beav. 209, 
where the court proceeded on the 
ground of fraud. Puffing advertise- 
ments will not bar a right to 


injunction, Cur/ts v Bryan,2 Daly, 
12. 
: $ Kanakasabai wv. Muttu, [1890] 
13 Mad., 445, 446; Lindsay 
Petroleum Co, v. Hurd, [1874] 5 
P. C., 221, 240. Per Ruger, CL: 
" Where a legal right is involved, 
and, upon unds of equity 
jurisdiction, the courts have n 
called upon to sustain the legal 
right the mere /aches of a party, 
unaccompanied by circumstances 
amounting to an estoppel, consti- 
tutes no defence to such an action," 
Galway v. Metrop. Elev. Ry. Co., 
hk P N. Y., 138, 1 Ames, 


6 igelow, &stoppel, 476 sqq. 
Ante, 474-6. 
L3 : 
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e x * i me = , D 


become liable to losses and damages 
which he would not otherwise have 
suffered may sometimes justly 
induce a court of equity to stay 
his suit for an infringement or for 
an accounting before the time fixed 
the analogous statute of 
limitations has expired But delay, 
unaccompanied by such deceitful 
acts or silence of the patentee, and 
by such facts and circumstances 
as practically amount to an equit- 
able estoppel, will warrant no such 
action." 
* Land Mortgage Bank of India 
v. Ahmedihoy, (1882-3) 8 Bom, 
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material consideration where an interlocutory 
injunction is applied for, but “it cannot have 
any bearing," said Romilly, M. R., “at the 
hearing of the cause," for then the plaintiff is 
entitled to have his property protected for the 
future. The court will not act upon light 
grounds against the legal right of the parties, 
- consequently lapse of time alone, without fraud 
or such acquiescence as in the view of the court 
would make it a fraud in the plaintiff. afterwards 
to insist upon his legal right, will not be a 
bar to the granting of an injunction at the trial, 
unless it would be a bar to the legal right itself, 
in aid of which the injunction is sought.? 

An injunction, having been originally granted 
as a supplemental remedy, is also not issued in 
cases where the plaintiff may be certain of 
obtaining equally efficacious relief by any other 
usual mode of proceeding.: Thus where the 
defendant is a person in possession and the 
suit is in substance brought to turn him out of 
possession, and to give possession to the plain- 
tiff, the latter should seek the direct remedy of 
ejectment and not the indirect one of injunction.* 
And if the injury complained of is a crime, it 
will not be restrained by an injunction. The 
party aggrieved should move the criminal courts 
and ordinarily he cannot be enjoined from doing 





! Turner v. Mirfield, [1865] 34 


Beav,, 390, 1 Ames, 558 (case of N. S., 78, 88, 89 (Cranworth, CA 


Cana! Co. v. King, [1851] 2 Sim., 


nuisance, bill not filed till 6 months 
after nuisance was perceived.) 

2 Willmott v. Barber, [1880] 15 
Ch. D., 96, 105; Russell v. Watts, 
[1884]25 Ch. D., 559, 585 ; Proctor 
v. Benniss, [1887] 36 Ch. D., 740, 
758; Baswantapa v. Baru, [1884] 
9 Bom., 86. Lightwood, Zime Limit, 
253. 

* Fulhwood vw. Fullwood, (1878 
9 Ch. D., 176; Rowland v. Mitcheli, 


Kerr, Inj., 19, 27. 

* S. R. A, s. 56 (i). 

* Deere v. Guest, [1836] 1 My. 
& Cr., 516, 1 Ames, 492, expld. in 
Goodson v. Richardson, [1874] 9 
Ch. Ap, 221, I Ames, 503; Kanaka- 
sabai v. Muttu, supra. Distinguish 
Surendra v. Hari Misser, [1903] 
31 Cal., 174, 177-8. à 


Other equally 
efficacious re- 


lief, 


* Attorney-General v, Sheffield 


Gas Co., [1853]3 DeG. M. & G. 
Lë 


[1896] 75 L. T., 65; Rochdale . 304, 320. 
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so" But if the crime is also a tort, eg., a 
nuisance,’ and affects the enjoyment of property, 
a civil court may interfere; and it will readily 
do so where a corporation abuses its powers.‘ 
Injury to property is a civil cause of action: 
Where a decree has been obtained in an ad- 
ministration suit, it operates in favour of all 
creditors, who may claim payment according to 
their respective rights and priorities. Any indi- 
vidual creditor, therefore, who was not a party 
to the suit and seeks to proceed against the 
debtor's assets for his debt, may be enjoined 
from doing so at the instance of the person who 
has obtained the decree.‘ 

In some cases again damages may really be 
an adequate remedy, e.g., where a plaintiff has 
shown that he only wants money,’ or has so 
conducted himself as to render it unjust to give 
him more than pecuniary relief ; or the cases 
are vexatious and oppressive, of trivial and 

















KCL S. R. A, s. 56 fei: Kerr 
v. Corporation of Preston, (1877) 
6 Ch. D., 466. Panlk v. Sycamore, 
(1898] 41 L. R. A., 772. 

* Carleton v. Rugg, 149 Mass., 
$850; Alforney-General v. Fitasim- 
mons, [1 35 Am.L. Reg, 100, 
1 Ames, 622 (bill to’ restrain ize- 
fight. Martin, C., said: “While 
conceding that courts of equity 
have no power to enforce the cri- 
minal statutes of the state, and no 
jurisdiction to enjoin the commis- 
sion of crimes ordinarily, yet where 
the crime arises from, or is a consti- 
tuent part of, a public nuisance, they 
should not fail to exercise their 
powers to abate the 


D Gas. Spelling. 
eG. 75. ing, Ze, 23. 
ei" ru Ue etie Co 
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ie Vs Siaie, [1895]38 L.R.A., 727, 731, « 
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a prize fight was enjoined with the re- 
mark : “It comes with an ill grace 
from a corporation to aver that, be- 
cause the abuse of its corporate pri- 
vileges consists in committing crime, 
civil remedies are unayailing. It 
would outrage common sense un- 
speakably to give ear to a cor- 
poration defending itself against 
a civil gchar by asserting its 
own infamy and insisting that 
redress can only be had under the 
laws punishing crimes.” 

" The subject-matter of equity 
jurisdiction is the protection of 
civil rights and private property, 
and not the punishment or pre- 
vention of crime or immoral acts 
when not in connection with vio- 
lations of privte rights." Spel- 
ling, Ze, 37. 

S. R. A., s. 54, ills (g). 

* Edwards v. Alloues Mining Co., 
[1878] 38 Mich., 46, 1 Ames, 608. 

* Hunter v. Carroll, (1888] 64 
N. H., 572, 1 Ames, 529. a 
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‘occasional’ nuisances, e. g., or of purely technical 
trespass,’ or the acts complained of are already 
finished. But if the absence of a plain and 
adequate remedy at law affords, as has been 
sometimes said, the only test of equity juris- 
diction, the application of this principle to a par- 
ticular case must depend altogether upon the 
character of the case as disclosed in the plead- 
ings. It is not enough that there is a remedy 
at law ; it must be plain and adequate, or, in 
other words, as practical and efficient for the 
ends of justice, and its prompt administration, 
as the remedy in equity.5 The injury com- 
plained of may be irreparable, e. g., where it 
threatens to. destroy the plaintiffs property,’ or 
where its extent cannot be ascertained, or where 
its recurrence can be compensated for, if at all, 
by repeated suits. Where the wrong com- 
plained of is a continued unlawful occupation, 
any remedy, which does not or may not end it, 
is manifestly not adequate to redress the injury 
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ly ascertained, or they may not be 


' Swaine v, Great Northern Ry. 
such a compensation as will in 


Co., [1864] 4 De G.J. & S. 211, 
1 Ames, 570 

3 Gates*v. Lumber Co, [1899] 
172 Mass., 495, I Ames, 520; 
Cooper v. Crabtree, [1882] 20 Ch. 
D.. 589. 1 Ames, 504. 

3 SAe/fer v. London Electric L. Co., 
supra, 1 Ames, 593 (Lindley, EJI 

* Watson v. Sutherland, [1866] 
s Wallace, 74, I Ames, 532. 

3 Boyce's Executors v. Grundy, 
3 Peters, 210. 

* English and American lawyers 
frequently speak of “irreparable in- 
jury," but this does not mean that 
there is no physical possibility of 
repairing the injury ; all that is 
meant is that the injury is a serious, 
or at least a material one, and 
not adequately reparable by da- 
mag And this may be so be- 
.cause damages cannot be accurate- 


SES ` 2 


e Glover, [1874] 18 


effect, though not zm specie, place 
the parties in the position in which 
they formerly stood, or owing to 
the delay incident to the prosecu- 
tion of a suit to final judgment 
and execution, a decree for da- 
mages may prove fruitless of bene- 
ficial results. 1 Joyce, /m., 75; 
Spelling, Zur. 19: Kerr, 7ni. 14-5. 
Ainsworth v Munoskong Club [1908] 
17 L.R.A , NS, 1236. 
' Hilton v. Earl Granville, [1841] 
Cr. & Ph., 283, 292: Aynsley v. 
J. 544, 552. 
Pennington v. Brinks of Hall 
Coal Co., [1877] 5 Ch. D, 769. 
"CL S. R. A, s. 54 (e). Hacke's 
Appea/, 101 Pa. St, 245 (disturb- 
ance of easement); illiams v. 
New York C. R.Co., [1857] 16 N. 
Y.,97,1 Ames, 522 (trespass). 
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or restore the injured party to his rights. So 
if the stock-in-trade of a shop-keeper is wrong- 
fully attached in execution of a decree against 
a stranger, besides the injury to the property 
taken, collateral or consequential damages in 
the shape of loss of trade, destruction of credit, 
and failure of business prospects are also likely 


to follow. Pecuniary compensation for such 
commercial ruin cannot but be uncertain in 
amount and speculative in character. The ends 


of justice clearly require an injunction, and 
nothing short of it, in such a case. So also 
in a case where the wrong-doer belongs to the 
poorer classes or is insolvent. .Damages against 
a pauper cannot be an effectual protection to the 
plaintiff in the enjoyment of a legal right. As 
against persons in such position “such a form 
of redress,” remarked Stuart, V. C., "would be 
the merest mockery of justice," <A plaintiff may 
agree that the remedy forthe injury in question 
shall be by damages, andthus be estopped from 
alleging that the said injury is irreparable.> But 
an offer to treat or to accept money as the 
price of abstaining from taking legal proceedings 
will not preclude a plaintiff from showing that 
damages will not afford him either certain or 
adequate relief. And if the injury complained 
of is a breach of trust, no question of damages 
arises. The damage may be small and pecu- 
niary compensation may afford full satisfaction, 
but the plaintiff has a right to insist on specific 





! Wheelock wv. Noonan, [1888] ©  * Hodgson v. Duce, [13856] 2 Jur, 
108 N. Y., 179, 1 Ames, 527. N.S.. 1014, I Ames, 524. 
3 Wetson v. Sutherland, supra. ^ Muncherji v. Noor Mahomed- 


® Smaliman wv. Onions, |1792) 3 bhoy. (1893) 17 Bom., 71r. 
Bro. C. C., 621 ; Lyons v. Williams, * Ainsworth v. Bentley, [1866] 
[1896} 1 Ch, 811, [1899] Ch. 14 W. R. (Eng), 630; Dent v. 
5; Charnock v. Court, (1899! Auction Mart Co, |1866] 2 Eq. 
Fr 35. = 238, 246. 
-+ We 
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relief." To this question of damages as an al- 
ternative remedy for an injunction I shall have to 
recur when I come to discuss particular breaches 
of obligation, and so I will now pass on to other 
legislative bars to this form of equitable relief. 

'The nature of the relief asked for may, again, 
stand in the plaintiff's way of getting an injunc- 
tion. There can be no injunction, eg., to 
interfere with the public duties of any depart- 
ment of the Government of India or the Local 
Governments, or with the sovereign acts of a 
Foreign Government. No municipal court 
can question an act of state, nor has it 
jurisdiction over persons domiciled elsewhere or 
places outside its territorial limits.* But the 
action of the department of Government which 
is protected is a bond fide action; if it can legally 
do an act and has done it, itis not for a court 
of law to say that it has exercised an improper 
discretion in discharging its duty.’ If, how- 
ever, a servant of Government perpetrates a 
wrong, he cannot escape merely by pleading that 
it was committed under the orders of the 
depart ment.^ 

Nor will a court grant an injunction to restrain 
persons from applying to any legislative body,” 
whether inland or foreign. In England the 
jurisdiction to enjoin a person from petitioning 








>» SOR. A., s. 54 (a), ill. ( £^). 

* S. R. A. s. 56 (d); Gladstone 
v. Ottoman Bank, [1863] 1 H. & M., 
595. 

* Authorities are collected in 8 
Bom. L. R. 66-76; 2 A. L. J , 189- 
196. See also Moore, Act of State, 
— 

avasseur v. Krupp, [1878] 9 
Ch D., 351 (public at 
Mikado of Japan, manufactured in 
Germany, not stopped in England, 
though infringement of English 
patent), * — p 


SC — v. Steele, [1877] 6 Ch. 

eg 52 e 
* Raleigh v. Goschen, [1 I 

— ^ » [1898] 

” S. R. A., s. 56 (c). 

* Bill v. Sierra Nevada Co, 
[1859] 1 De G. F. & J., 177. But 
a fit case for an injunction cannot 
be resisted on the ground that the 
defendant intends to apply to a 
legislative body in the matter, 
Telford v. Metropolitan Board of 
Wores, [1872] 13 Eq., $74. 594. 
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Parliament. has been often affirmed,’ but does 
not seem to have been ever exercised.” The 
abrogation of existing rights andthe creation of 
new ones will not apparently justify an injunction, 
for that would be in restraint of Parliamentary 
interference, nor will a contract not to apply 
to Parliament entered into for the protection of 
private rights be specifically enforced, as the 
applicant may urge his petition upon grounds of 
public policy which it is for the Parliament to 
judge. As in the case of all applications to 
' the legislature grounds of a public nature may be 
urged, in India the jurisdiction has been taken 
away by statute. 
Stay of Andas courts in India are courts both of 
proceedings. law and of equity, there is scarcely room for the 
jurisdiction, so often asserted in England: and 
America, of staying proceedings at law. 
This jurisdiction was entertained in respect of 
actions pending in foreign courts too, and was ` 
said to be grounded not upon any pretension to the 
exercise of judicial and administrative rights 
abroad, but on the circumstance of the person of 
(he party on whom the order was made being 
within the power ofthe court; The English 
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Judicature Act has effected an amalgamation 
and left but two. courses open to a party who 
may previously have obtained an injunction 
from the Court of Chancery in restraint of 
legal proceedings. He may either plead the 
matter (that might have justified an injunction) 
as a defence to the action, or make it the ground 
of application to the court seized of the action to 
stay the proceedings therein.* The Indian statute 
follows this later English practice,’ and inhibits an 
injunction to stay (i) proceedings ina court not 
subordinate to that from which the injunction is 
sought,’ 

(ii) a judicial proceeding pending at the 
institution of the suit in which the injunction is 
sought, provided, in the latter case, that the 
restraint is not necessary to prevent a multiplicity 
of proceedings.° 

Proceedings therefore in a court of superior 
or co-ordinate jurisdiction cannot be stayed, 
nor in the court whose assistance is invoked, 
for it cannot be said to be subordinate to itself. 
Pending proceedings even in a_ subordinate 
court can be stayed only upon the ground of the 
necessity to prevent a multiplicity of suits, but 
there is nothing to preclude the enjoining of the 
institution of proceedings there? In England 
specific performance has been decreed of an 
agreement, one term of which provided for the 








“An injunction is directed against * Venkatesa v. Ramasami, [1805] ` 
the individual, and is not a pro- 18 Mad, 338, 341. — 
hibition addressed to the court: it * S. R. A., s. 56 (2). à 


admits the jurisdiction of the 
court," (Cf. Rajah Ram v. Dharam 
Das, (1903] 2 A. L. J. R., Got, a 
ruling under s, 492, C.P.C. ) . 

! 36 & 37 Vict. c., 66, s. 24, subs. 
5; Re Artistic Colour Printing Co., 
[13880] 14 Ch. D. 502, 505. 

* Garbut v. Fawcus, (1876) 1 
Ch. D , 155 ; Fry, s. 1164, p. 501. 
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dismissal of an action which, at the time of the 
agreement, was pending in the Probate and 
Divorce Division. And in India the execution 
of a decree has been held to be capable of 
restraint where the evidence showed it to have 
been improperly? or corruptly’ obtained. But 
it is worth while to point out that even in 
England “the court never did by injunction restrain 
a proceeding. What it did," said Jessel, M. E, 
"was to restrain a party to a cause from going on. 
Therefore when the [Judicature] Act says no 
cause or proceeding shall be restrained by injunc- 
tion, it means that no party shall be restrained 
from going on with his action."* In granting 
injunctions the court operates Zu personam,’ 
and there is no reason for thinking that the 
Indian legislature, when it spoke of staying 
proceedings by injunction, intended any depar- 
ture from well-settled practice, What is  pro- 
hibited therefore is the issue of an injunction not 
merely to a court but also to the parties con- 
cerned.’ 

Proceedings in a criminal matter will also re- 
ceive the same respect.” It is not for civil courts to 
invade the domain of criminal courts or of the ex- 
ecutive and administrative departments of the 
government. And a plaintiff who has sustained loss 
by reason, say, of fraud or conspiracy, may maintain 
a civil action for damages and at the same time 


criminal proceedings to punish the wrong-doer.* 





A Hart v. Hart, (1881] 18 Ch. ! Re Artistic Colour Printing 
+ D., 670, 680. Co., [1880] t4 Ch. D., 502. Snell, 
2 Moran v. River Steam Nav. Co.. — Eg, 579 ; Kerr, Ze, 520 
[1875] 14 B. L. R., 352; Dhuroni- 3 Kerr, Znj., 8. 
hur Sem v. Agra Bank, [1879] . * See 5 M. LL 159-165 
5 Cal, 86, 95-6. — (art.). 
3 Kunhamed v. Kutti, [1891] 14 * S. R. A., s. 56 (c). 


Mad., 167 ; A v. Raman, ibid, * Ex parte Sawyer, 124 U.S., 100. 
Ser 430. But Grat, 5 WML Ji — ` rm v. Browne, [1875] 10 Ch. 
162. p., 64. 
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If the proceedings in the two courts are identical, 
it has been suggested in England that the court À - 
may order that the same person shall not at the 
same time pursue one remedy in, the civil court 
and another in the criminal But such a con- e 
tingency can only arise where the proceedings 
in the latter court are not purely criminal? The 
section speaks of staying proceedings in a 
criminal matter; I apprehend, therefore, there is 
no barto enjoining contemplated prosecutions, 
where proceedings are only threatened and are not 
yet pending.? 

An injunction by its very definition cannot act Operation of 
retroactively, it can only affect the status of things — 
in present: and in futuro! | But so far as it can 
operate it may be characterised as a “ most effici- e 
ent, humane, and flexible remedy.’’> It may be 
granted, as we have seen, to prevent or forbid a Agreements. 
breach of contract or a tort.^ Where the obliga- 
tion which the court seeks thus to enforce arises d 
from contract, the principles upon which it grants Ee 
specific performance must be borne inmind. For 
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| Saul! v. Browne, supra, 66. Fitzsimmons, supra, who continued : * | — 
SCT Re Briton Life Assn. [1886] “ Under this form the court can R^ — 
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ifexceptions recognised in England which, if done, would cause a 
will be held good under S. KM. A, nuisance; it can command an 
s. $6. (e, SM. L. Jea 165 (art) observance of peace fore it is 
* [t has been intimated in Ame- broken; itcan save suffering, and 
rica that when prosecutions “are sometimes disgrace to those whe aft ; 
threatened under colour ofan in no way responsible; ` | a 
invalid statute for the purpose of some instances, ... can secure ——— 
compelling the relinquishment of a an obedience to the laws of the ` 
operty right, the remedy in country thata court of law, pur- 
— ⸗ is available." Central suing the other remedy, could not 
Trust Co. v. Citiaens’ St. E Cos do” 3 i i 
8o Fed , 218, and in many cases the 
criminal u- 
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an injunction is a form of specific relief, it forbids 
a party to do what he has contracted not to do, 
and it compels a party to do what he has 
contracted to do, *A prohibition, preventing the 
commission of an act, may as effectually perform 
an agreement," said Lord St. Leonards, **as an 
order for the performance of the act agreed to 
be done." Therefore whatever is a good defence 
to a suit for an actual affirmative execution of a 
contract, must be a good defence to a suit for 
what I may call its negative execution... The 
defences to an action of the former kind I have 
already discussed. Here I will only point out that 
although in all contracts, which are in substance 
affirmative, the parties contemplate the perform- 
° ance and not the breach, yet an injunction 

cannot be granted to prevent the breach, if the 

contract is not such that its specific performance 

would be enforced. ‘‘ Every agreement to do 

a particular thing in one sense," said Lindley, 

E. J., “involves a negative. It involves the 


Negative negative of doing that which is inconsistent 
Seen, with the thing yon are to do. If I agree with 
> a man to be at a certain place at a certain 


time, | impliedly agree that I will not be any- 

- where else at the same time, and so on ad 

* infinitum ; but it does not at all follow that, 
because a person has agreed to do a particular 

thing, he is, therefore, to be restrained from 


* 
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1 De GM. & G.. 604, 1 Ames, 94. period of agreement expires before 

* S. R. A,s. 54, para 2. “in decree, injunction ceases to be 

all cases where specific perform- appropriate remedy, Fraser v. 

wee ance can be the jurisdic- ombay Ice Mfg. Co, [1905] 27 

" tion by injunction will attach as a Bom., 107, 119. i : 

matter of course, but it is not * SR.A,, s. 56 ( /). Mair v. Hima- 

confined to such cases, but will be layan Zeg Co., (1866! 1 Eq., Amt: 

— exercised in all cases where it cam Fothergill v. Rowland, (1873]17 Eq, 
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doing every thing else which is inconsistent with 
SKS But there are contracts, which though 
expressed in a positive form are negative in 
substance.” ZE. e, a party may agree toa cove- 
nant not to exercise a trade or profession with- 
in certain limits, and if such a covenant is 
valid, as it may be in the case of a sale of the 
good-will of a business or of certain agree- 
ments among partners,* not only a direct breach, 
but an evasion of it may also be restrained. Or 
a quarry-owner may agree not to make a tender 
for the supply of stone as invited by a corpora- 
tion, in consideration of another quarry-owner, 
who was going to make another tender, pur- 
chasing his stone. If he does make a tender 
in violation of the agreement, he may be en- 
joined from supplying stone to the inviter of 
the tender.^ So there may be a covenant not 
to communicate special news to third persons,’ 
not to give any but the plaintiff a certain 
business privilege, or even not to ring a 
bell in the morning.? The specific enforcement 
of such covenants can be only effected by an 
injunction. The negative covenant may not and 
need not be the whole of the contract. Such 
a covenant, e.g., may be entered into with the 





* Wa&ttiwood Chemical | Co. v. ^ Wiliams v. Willams, [1818] 
Hardman, [1891] 2 Ch., 416, 1 2 Sw., 253, 2 Keener, 199; Jones v. 
Ames, 119. P 4£feavens, (1877] 4 Ch. D. 636 

2 Catt v. Zour/e, (1986914 Ch. A., (trade carried on ostensibly as 
654 (agreement on contract of sale manager of near relation) ; Wył- 


of land that vendor shall have ex- Kinsom v. Colley, [1894] 164 Pa. 


clusive right of selling beer to St., 35, 2 Keener, 300. 

any public house erected on the “ Jones v. North, [1875] 19 Eq. 
land, really negative). But see as 426, 2 Keener, 273. 

to this case Zetland vw. Hislop, * Exchange Co. v. Central News, 
[1882] 7 A. C., 447. Langdell, [1897] 2 Ch., 48. 

Hg. y., 72. x. * Holmes v. Eastern Ry. €o.,.[1857] 


3 Pragji v. Pranjiwan, [1903] 3 K. & J., 675 ; Raphael v. Thames 
5 Bom. L.R., 878. Distinguish Leng Co., [1867] 2 Ch. A., 147; Altman, 
v. Andrews [1908] 78 L. J., Ch., 80 v. Royal Co., [xor 3 Ch. D ap, 


(minor). * Martin v. Nuthin, [1 H 3 ES 
ep E Ka ee 2. Wms., 266, Finch, 776. ut 
97 | ^ 
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object of restricting either party in the user 
of property on the sale or demise of land, and 
this restrictive covenant, even where it does not 
run with the land, may bind transferees -with 
notice.” And the jurisdiction of the court to 
grant specific relief (not technically ‘specific per- 
formance’) in such a case will not be affected by 
the fact that the contract, of which the covenant 
forms a part, is executed ; but the breach of an 
obligation arising out of this executed contract 
will be restrained by an injunction,’ even if there 
are other covenants to be performed by the plain- 
tüf, which may be possibly broken hereafter, but 
which, if so broken,the court will not specifically 
enforce. ^ Such questions may frequently arise 
between landlords and tenants.* ZE e, where certain 
land was let to a tenant, who covenanted not to 
dig sand or gravel thereout upon the penalty of 
paying £100 for every acre of land so broken 
up, the lessor obtained an injunction restraining 
digging in violation of the covenant.* So another 
tenant was restrained from breaking up meadow 
land with the object of building thereupon.^ 
Injunctions will similarly be granted to enforce 
covenants not to build, or mow a park," or cut 


Sé i... J. Ch. 271 SE 





* Ante, 486-91. In A-mermen v. Va ab 


Drane, [18902] 132 N. Y. 355, 25 * Fielden v. Slater, [1869] 7 Eq., 
Keener. rOSO, injunction was re- $23. 
fused, character and condition of ^ City of London v. Pugh, [1727] 


4 Bro. P. C., 4895 Gt was shown 


adjoining lands, with reference to 

that conveyed, baving so changed 

as to render the restriction in the 

conveyance inapplicable, accord- 

ing to its true intent and spirit ; 

relief sought was disprcportioned 

nature and extent of injur 

| sustained or likely to be — — 
Damages were given. High, /»;., 

NM rss. 


PA 





"T 





Zo ox N. Ry. Con et i 
ai s c. W. Ry. Co., prsa 


that the tenant might raise £1000 
worth of vel for every 100 of 
penalty and, at the end of his 
term, leave the landlord the bottom 
of the pixel pit for his estate). 
Cf. S. KR. Gë ill. (2). 

* De Wetton w. Saxon, [1801] 6 
Ves., 106. =. 

* Rankin v. Huskisson, [1830] 4 
‘Sim, I3, ZP Er, ous 

grave Ye ` agrave, [1847 

a ` De - e & S., 253. d 5 ei 

— —* 
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is 
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down trees' or -kill game,’ or carry on certain 
trades, or even affix any outward mark of 
business." So lessees or transferees of building 
ground may covenant not to build beyond a 
fixed line of frontage* or build anything but 
residential flats. And in issuing injunctions in 
support of negative covenants, English judges 
act upon the general rule that where parties 
have for valuable consideration agreed that a 
certain thing shall not be done, it is not for the 
court to criticise the agreement or say that the 
breach may not be injurious or that it may 
even be beneficial.” “If it be a contract duly 
entered into between the parties," said Romilly, 
M. R., “it is no answer to a violation of it 
to say that it will not inflict any injury upon 
one of the contracting parties." The parties 
have the right to determine for themselves in 
what way and for what purposes their lands 
should be occupied irrespective of pecuniary 
gain or loss, or the effect on the market-value 
of the lots of such conditions. It is not 
absolutely necessary that the negative covenant 





! Nicholson vw. Rose, [1859] 4 De Cf. Brigg v. Thornton, [1903] 73 
L 


G. & J., 10. ;J4 Ci, SOR 
3 Frogley vw. Lovelace, [1879] ' Evans v. Davis, [1879] 10 Ch. 
Johns, 3335. D., 747. — 


* Kemp v Sober, [1851] 1 Sim. er * Lord Manners v. Fohnson, [1875] 
N. S, 517; Bramwell v. Lacy, I Ch. D., 673. 1 Ames, 130; Zope 
[1879] ro. Ch. D., 691 ; Steward v. v: Hell, ag N- Jah CER ADEL 
Winters, [13847] 4 Sandt Ch., 628, Geni. v. — inim Cé, (1891) 153 
2 Keener, 309. |n the last case Mass., 447, 2 Keener, 319. Elliston v. 
Sanford, V. C., said, “ The owner Reacher (1908) 2 Ch., 66 


of land, selling or leasing it, may * Hudson v. Cripps, >" 51896] £. 


insist upon just such covenantsas Ch, Soe 
he pleases, touching the use and ld erty wv. Allman, [1878] 3 
mode of enjoyment of the land ; A. C. 709-(Cairns. L. C.); Zipping 
and he is not to be defeated when v. Eckersley, [855] a E. & Fao 26a; 
the covenant is broken, by the 270 (Wood, Š c.). s 
opinion of any number of persons, > Dickenson v. Grand Function 
that the breach occasions him no Cana? Co. [1852] 15 Beav., 260, 2 
substantial injury. He hasa right Keener, 318. A 
to define the injury for himself, " Trustees Columbia College v. 
and the party contracting with him Zync, [1877] 70 N. - HE Vm te 
must abide by the finition.”” Keener, 580. . | — 
: * ITE e. en * 
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should be express,-it may be implied from the 
circumstances.‘ 
A lessee cannot be allowed to injure the 


leased premises. A tenant therefore may be 
enjoined from sowing the land with more than 
two grain crops during four years,’ or from 
sowing therein pernicious seed, like mustard, 
which damages the land and requires many years 
to eradicate.* Where arable lands are let for 
purposes of husbandry, though there may be no 
express contract as to the mode of cultivation, 


yet there is an implied contract to use them in 
a husbandlike manner.* The tenant of a dwelling- 
house may be restrained from fitting it for the 
business of a coach-builder^ or from using it 
as a charitable home for poor girls? The tenant 
may, on the other hand, claim an implied contract 
on the part of his landlord to keep property zz 
statu quo and secure to him a continuous comfort- 
able enjoyment thereof. Where, therefore, the 
owner of two adjoining houses let them to different 
tenants, he was enjoined from making such 
alterations in one of them (with. the concurrence or 
assistance of the tenant thereof) as to prevent the 
comfortable enjoyment of the other by its tenant.? 
In partnership engagements a covenant, 
that the partners shall not carry on for their 
private benefit that particular commercial concern, 
in which they are jointly engaged, is not only 
permitted, but is the constant course. Partners,” 





1 Kimpton v, Eee, (131 3] 2 V.& tory on agricultural land, Surexdra 

„~ 349. v. Hari Misser, [1903] 31 Cal., 174. 

* Cf. Ward v. Duke of Bucking- * Bonnett v. Sadler, (1808) 14 
ham, i 1813] 10 Ves, 161 (cited). Ves., 526. 

* Fleming vw. Snook, [184a] 5 * Rolis v. Miller, |1884} 25 Ch, 


Beav.. 250. D., 206. 

* Pratt v. Brett, (18:7) 2 Madd., * Palmer v. Paul, (1833) 2. L.J., 
62. E Ch., 154 ; S R.A,, s. 54, ill. GA 

^ S.R.^., s. 54, ill. (E Tenant » Per Eldon, L. CG. Morris v. 


enjoined from building indigo fac- Colman, (1812) 18 Ves, 437, i 


e 3 





COVENANTS BETWEEN PARTNERS. 773 
therefore, even in the absence of express coven- 
ants, may be restrained from engaging in another 
concern of such a character as will necessarily give 
rise to a conflict of interests." And even in the case 
of a partnership determinable at will, one partner 
may be enjoined, at the instance of the others, 
from committing an act which tends to destruc- 
tion of the partnership property, and this though 
no dissolution of the partnership is sought.” 
Otherwise a dishonest partner may, at his will 
and pleasure, compel his co-partner to submit to 
the alternative of dissolving a partnership, or ruin 
him by continued violation of the partnership 
contract. But a court will not interfere in cases 
of frivolous vexation, or for mere differences of 
temper, casual disputes, or other minor grievances 
between the partners, which may be somewhat 
inconvenient and annoying, but do not essentially 
obstruct or destroy the ordinary rights, interests 
and operations of the partnership, nor will the 
court undertake the internal management of a 
going concern. An injunction may sometimes 
even be so framed as to prevent a dissolution. 
E.g., in the well-known case of ZG zs/and v. 
Curling,” there was a partnership for a term not 
yet expired, but one partner, who desired a 
dissolution, joined another rival firm. Lord Lang- 


dale, M. R., enjoined him from carrying on 

Ames, 89. A right of pre-emption I J.& W.. 589, 592. Es 

may be specifically enforced, Aom- > Carlen v. Drury, [1812] 1 V. 
& B., 154. (Per Eldon, C., “ This 





Jray v. Fothergill, ( 1866]: Eq, 567. 

! Glassington v, Tiwaifes, E3822] 
ES. S 124. 

2? S.R.A., 5. 54, ill. (7) ; Miles v. 
Thomas, £1339] 9 Sim., 606, 60%. 
As to when a court may direct a 

artnership to Ee wound up, sec 
-C A., s. 265; Re Sristol Joint 
Stock Bank, [1890] 44 Ch., 703. 

* Fairthor ne v. Weston, (1344] 3 
Hare, 387, 392. 

- * Goodman v. Wiit-omé, [1820] 
- 
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court is not to be required on every 
Occasion to take the management 
of every playhouse and brewhouse 
in the kingdom: but if the case — 
justifies the interference of the 
court it may appoint a mapager in 
the interim, for the purpose of 
winding up, and putting an end 
to, the concern "3, 


* £1844) 8 Beav., 125. 
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business with his new partners, or otherwise than 
with his old partners, till the expiration of the 
term ; and enjoined the new partners from carry- 
ing on business with. him in the name of the other 
firm. He also prohibited the publication of any 
notice of the dissolution of this firm before the 
expiry of the term originally fixed upon. 
General rule I have stated above the general rule that 
against partial there can be no injunction to prevent the breach 
enlorcement. : 
of a contract not specifically  enforceable.' 
Another equally well-established rule, oz. that 
where an agreement cannot be performed as a 
whole, the court cannot perform any part of it,’ 
is probably only a different form or an applica- 
tion of this. ‘ Jf there is such an infirmity in the 
agreement," said Lord  Cottenham, “that it 
cannot be performed in all parts, the court will 
not by an injunction compel the defendant to 
perform his part of iz The general rule, 
however, admits of an exception, and I will 
state this in the authoritative words of the 
S.R.A.s 57. Indian Legislature. Section 57, Specific Relief 
Act, runs thus : 

‘Notwithstanding section .56, clause (/), 
where a contract comprises an affirmative 
agreement to do a certain act, coupled with 
a negative agreement, express or implied, not 
to doa certain act, the circumstance that the 
court is unable to compel specific performance 
of the affirmative agreement, shall not preclude 
it from granting an injunction to perform the 
negative agreement; provided that the applicant 

* has not failed to perform the contract so far as 
2 it is binding on him."* 





— — — — — — —— — — — — — Wi 





! S.RA,, s 56(/). a [1842] 2 Dr. & War., So Finch, 773. 
* S.R.A,s. 17 Cf. Kimberley v. * Dietrichsen v. Cabburn, [1846] 

Jenxiugs, |1836] 6 Sim. 349 2 2 Ph, 52, 1 Ames, 109. * 

Keener, 204; Gerrais v. Edwards, e Langdell has examined carce 
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An old case which proceeded upon this 
doctrine is that ef Martin vw. Nuthin." The - 
plaintiffs there resided quite close to the church 
of Hammersmith and so were subject to a great 
annoyance in the daily ringing of a bell at 5 in 
the morning. In consideration therefore of 
an undertaking to stop the source of this 
annoyance, they covenanted with the parson, 
church-wardens and some other parishioners to 
erect a new cupola, clock and bell to the church. 

The plaintiffs fulfilled their covenant, and when > 
the bell began to be rung again after about 
two years, they obtained an injunction. Another 
interesting case is that of Burfield v. Nicholson; 
where a person, who, in selling a work, had 
covenanted not to do any thing to injure the 
sale of the work, was enjoined from publishing 
a rival work on the same subject. But the great 
case which established the exception is that of A 
Lumley vw. Wagner? There the defendant Ze v. 
Johanna Wagner had agreed with the plaintiff that Wee- . 
she should sing at Her Majesty's Theatre for 
a certain number of nights, and that she should 
not sing elsewhere during that period, but she 
subsequently abandoned this contract and agreed . 4 
with the co-defendant Gye to sing at the Royal 

Italian Theatre: Parker, V. C., granted an 

injunction restraining her from doing so, and 





- 
fully the jur'sdiction of eqnity in an injunction is issued, it will have 
the matter of negative covenants to be dissolved in the event of a v 


and points out that they will be breach in respect of the remainder. 
enforced where the contract is — Eg. Jur. 68-72. Seealsoart. by 


unilateral or they form one inde- Ashley, 6 Columbia L. Rev., 82. e — 
ent side of a bilateral contract; ' (1724) 2 P. Wms, 266, 2 | 

if dependent, then the other side Keener, 196. A € 

shou have been formed in * (1824) 2 Sim. & St, rz. Cf. 


whole or in part, or the remaining Afalo v, Lawrence, [1904] A. C, — —— 
affirmative covenant should be 17- PEU 
specifically enforceable. If there has * (1852] t De G. M. & G., 654, 1 

been only a part performance of Ames, 93, 6 R. C., 652. 

the other side of the _gontraet and * Cf. S.R.A., s. 57, ill. (a). 


"y a 
H 





= e e E F r 
] ' = — DM E , 





776 SPECIFIC RELIEF. 

the order was upheld, after an elaborate ex- 
amination of the authorities, by Lord St. Leonards, 
C. His lordship pointed out that the case did 
not consist of two correlative acts to be done, 
one by the plaintiff and the other by the de- 


fendants. but of an act to be done by Miss 


Wagner alone. '' The agreement to sing for the 
plaintiff during three months at his theatre," said 
the Lord Chancellor, ** and during that time not to 


sing for any body else, is not a correlative 
contract, it is in effect one contract; and though 
beyond all doubt this court could not interfere 
to enforce the specific performance of the whole 
of this contract, yet in all sound construction, 
and according to the true spirit of the agreement, 
the engagement to perform for three months at 
one theatre must necessarily exclude the right 
to perform at the same time at another theatre. 
It was clearly intended that J. Wagner was to 
exert her vocal abilities to the utmost to aid the 
theatre to which she agreed to attach herself. 
Il am of opinion, that if she had attempted, even 
in the absence of any negatye stipulation, to 
perform at another theatre, she would have 
broken the spirit and true meaning of the contract 
as much as she would now do with reference 
to the contract into which she has actually 
entered. Wherever this court has not proper 
jurisdiction to enforce specific performance it 
operates to bind men's consciences, as far as 
they can be bound, to a true and literal perform- 
ance of their agreements; and it will not suffer 
them to depart from their: contracts at their 
pleasure, leaving the party with whom they have 
contracted to the mere chance of any damages 
which a jury may give. , Although the jurisdiction 
is not to be extended, yet a judge would desert 
his duty who did not act “up to what his 
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predecessors have handed down as the rule for 
his guidance in the administration of such an 
equity.” 

In this case there was an affirmative agree- 
ment to do a certain act, vís., to sing at the 
plaintiffs theatre, and a negative agreement not 
to doa certain act, vzs., to sing at any other 
theatre ; and though the former agreement could 
not have been specifically enforced, the court 
had no difficulty in so enforcing the latter. It 
proceeded upon the idea not of inducing Miss 
Wagner indirectly to do one thing by prohibiting 
‘her from doing another, but of leaving nothing 
unperformed which the court could ever be called 
upon to perform.’ '' The court repudiates the 
idea," said Lord Chelmsford, C, ina later case, 
"of indirectly compelling performance where it 
could not directly decree it. It gives all the 
relief in its power, without looking to the effect 
which may be ultimately produced by the restraint 
which it places on the party who is disposed to 
break his contract, " Lord St. Leonards drew 
a distinction between a case where the negative 
stipulation is merely ancillary to, concurrent 
and operating together with, a positive stipulation 
by the same party, and one where the two 
stipulations consist of two correlative acts. A 
case of the latter description was 777//s v. Croit 
already discussed. Where both the correlative 
stipulations are negative, either party may 
apparently have an injunction against the other.* 


! CL S R. A s. 210 I Ames, 427 ; ante, 390. 
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* Cf. fer Lord Eldon, C , Clarke € Morris v. Colman, [1812] 18 
v. Price, [1819] 2 Wils., 157, Ií Ves., 437, I Ames, 89 (Per Eldon, 
Ames, 9o. L. C.: “If Mr. Garrick were now 
2 9*4» Lord St. Leonards; C, AC i would it be unreasonable 
e should contract with Mr. 

* De Mattos v. Gibson, [1859] 4 Colman to perform only at the 
04. Haymarket theatre, and Mr. Col- 

* Hills v. Croll, (1845] 2 Ph., Go man with him to write for that 
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Lumley v. Wagner, supra. that 


De G. & J., 275, § Ames, I 
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Negative There is no distinction to be made between 
stipulation. cases where the negative contract is but a se- 
parable part of a larger contract and where the 
negative contract is co-extensive with the posi- 
tive contract, Nor does it matter that the 
negative stipulation is not express, so long as 
it is fairly inferrible from the circumstances. 
Affirmative agreements may involve a negative, 
and where a man or woman engages to perform 
: or sing at a particular theatre for a particular 
period, that involves, Malins, V. C., gave it as 
his deliberate opinion, the necessity of his or 
her not performing or singing at any other during 
that time,—''a negative contract," he said, “is 
as necessarily implied as if it had been plainly 
expressed."* The principle does not depend 
upon whether you have an actual negative clause, 
if you can say that the parties were contracting 
in the sense that one should not do tbis, or the 
other—some specific thing upon which you can 

put your finger.* | 
Ele kee. Where there is an express negative clause 
i. there can be no difficulty. E g., a person selling 
the goodwill of a certain business may in so 
many words agree that he will not carry on that 
business at a certain place,? and so may another 
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theatre alone ? Why should they * Montague vw. Floekton, [1873] 


not thusengage for the talents of 16 Eq, 189, 1 Ames, 108. Lindley, 

each other ZA L. J., doubted this decision in 

' Donnell v. Bennett, [1883] 22 Whitwood Chemical Co. v. Hard- 

= Ch. D. 835, I Ames, 115. In man, [1891] 2 Ch., 416, Finch, 790, 

* Stuart v. Diplock, [1887] 43 Ch.  butit is clearly good law under 


D , 343, part of a covenant (not to SR A, s. 57. Ca//ianji v. Narsi 
carry on certain trade in a house) . 7ricum, [1895] 19 Bom., 764, 767. 
was enforced. Distinguish Brett ^ Wolverhampton & W. Ry. Co. v. 
v. Z.I. Shipping Co, [1864] 2 London & N. W. Ry. Co, [1873] 
Hem. & M., 404, 2 Keener, 238. 16 Eq. 433, expld. ger Lindley, 
? Donnell v. Bennett, supra. L. J, Whitwood Chemical Co. v. 
® Wester v. Dillon, (18571 3 Hardman, supra. j 
Jur., N. S, 432 (Wood, V. C.) ; De * S. R. A, s. 57, ill. (a): here 
Mattos v Gibson, supra (Chelms- the goodwill is supposed to be 
ford, L. CA unconnected with any business. 
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person in consideration of a payment of money.’ 
But a contract of sale of the goodwill of a busi- 
ness without any express stipulation forbidding 
the setting up of a similar business in the neigh- 
bourhood will be taken to imply a covenant 
thatthe seller will not solicit his old customers 
to deal with him, in the event of his starting a 
similar business? Such solicitation will be an 
act wholly and directly inconsistent with the 
contract of sale, which ordinarily only transfers 
the possibility that the old customers will con- 
tinue to resort to the old place of business.? 
So will be the act of a. clerk who, having con- 
tracted to serve faithfully one firm for a certain 
period, transfers his services to a rival house 
before the expiry of that period.* 

The doctrine of Zum/ey v. Wagner has been 
applied in. cases which have arisen between a 
theatrical company and an actor, a publish- 
er and an author,? a doctor and his assistant,’ 
an employer and his clerk and a master 
and his servant. And where a fish curer and 
fish smoker had contracted with a manure 
manufacturer to sell to him, and not to any body 
else, all parts of fish not used in the curing 
and smoking business, but subsequently was 


premises, and a covenant may be v. Hunt, Ka ACh 7 2 ith 
implied that the seller will send which cf. Walker vw. Mottram, 
his customers to the purchaser. [1881] 19 Ch. D., 255 Curl Bros. v. 
Cf. May v. Thom on, (1882] 20 Ch. Webster [1904] 1 Ch, 688. 

D. 705, Pomeroy v. Scale [1907] 23 * S R.A,, s. 57. ill. (4. 


T.L.R. 170. ^ Grimstor ov Cunningham, 
TS RK A, a 57. ill. (e. Cf. .[1894] x Q.B. 125. 

Whittaker v. Howe, (1841] 3 Beav., * Stiff v. Cassell, [1856] 2 Jur., 

383. 2 Keener, 209. Rolfe v. Rolfe. N.S. 348. 

[1846] r5 Sim, 88, 2 Keener, 218. ! Charlesworth v. MacDonald, 
*S. R.A, s. 57, ill. (^); Palmer [1898] 23 Bom., 103. 


v. Graham, [1850] 1 Pars., 476, ` Robinson & Co. v. Heuer, 
478, 2 Scott, 18 [1898] 2 Ch., 451. 

* Crutwell v. Lye, (1810]17 Ves, " Baines v. Geary, [1887] 35 
335. As to the rule abcut solicit- Ch.D.,154; Dulowskie v Goldstein, 
ing business, see ‘Labouchere v. [1896] 1 Q.B. 478, 

Dawson, [1872] 13 Eq., 325 ; Trego 3 
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780 SPECIFIC RELIEF. » 
induced to break his contract by a rival 
manufacturer, who wanted to obtain the monopoly 
of all the refuse of fish in the neighbourhood, 


Fry, ]. not without hestitation, granted an 
injunction. This case may be compared with 
the older case of Deetrichsen v. Cabburn,? 


where Lord Cottenham, C., enforced by an 
injunction an agreement by a manufacturer of 
a patent medicine with a vendor of such drugs 
not to supply it to any other dealer at a larger 
discount than 25 “per cent. upon the current 
retail price, the plaintiff claiming to have been 
appointed wholesale agent for twenty-one years. 
But in England the doctrine is now considered 
anomalous, and one which it would be dangerous 
to extend? Jessel, M. R., felt a very considerable 
difficulty in understanding the court on the one 
hand professing to refuse specific performance 
because it was difficult to enforce it, and yet on 
the other hand attempting to do the same ihing 
by a round-about method,‘ and Fry, J., like him, 
found it hard to draw any substantial or tangible 


Later English 
doctrine, 


distinction between a contract containing an 
express negative stipulation and another 
containing an affirmative stipulation which 


implied a negative? Where a person after having 
agreed to become. manager of one company's 
works for ten years, and during that period to 
give the whole of his time to this company's 


-——- 
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' Donnell v. Bennett, [1883] 22 
Ch.D. 835, 1 Ames, r14. But cf 
Fothergill v. Rowland, (1874) 17 
Eq. r32 (agreement to sell coal 
to plaintiff and noother person, not 
enforced by injunction). National 
Phonograph Co. v. Edison-Bell C. 
P.Co. | 1908] 1 Ch., 335. 
* (1846] 2 Pb., 52, 1 Ames, 108 
(plaintiff was to get 40 cent, 
urt upon t retail price). 
See also Manchester Canal Co. v. 


= 


- 


Manchester Race Course Co., [1901] 
2 Ch., 37 (a contract to give the 
‘first refusal’ he/d to involve a 
negative contract not to part with the 
land to any other company or person 
without giving that first refusal). 
* Whitwood Chemical Co. vw. 
—— supra; Wo/verhampton 
Ry. Co. v. London Ry. Co., supra ; 
Fry, s. 862, p. 373. 
Fothergill v... Rowland, supra, 
^ Donnell v. Bennett, supra, - 
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business, subsequently, within the period of ten 
years, engaged himself to act as director of a 
rival company, the court of appeal refused 
to enjoin him from doing so. Looking at the 
matter broadly, Lindley, L. J., thought the court 
would generally do more harm by attempting, 
either directly or indirectly, to decree specific 
performance in cases of personal service than 
by leaving them alone.* In a still later case 
Romer, J., refused to enforce as unreasonable 
a stipulation by the defendant to devote the 
whole of his time for ten years, during the usual 
working hours, to the plaintiffs business and not 
to engage in any other business during the 
continuance of this contract. He thought the 
rule in Lumley v. Wagner, was limited to cases 
where the service sought to be enforced was 
of a special nature.» Fry, J., thus sums up the 
tendency of recent English decisions—''that the 
court ought to look at what is the nature of the 
contract between the parties; that if the con- 
tract as a whole is the subject of equitable 
jurisdiction, then an injunction may be granted in 
support of the contract whether it contain or does 
not contain a negative stipulation; but that if, on 
the other hand, the breach of the contract is 








t WA:wood Chemical Co. e. the very result it was designed to 
Hardman, supra. (The plaintiffs prevent.” Sternberg v. O'Brien, 
difficulty was said to be that they [1891] 48 N.J. Eq., 370, 1 Ames, 
could not suggest anything more 126. In an old , Pennsylvanian 
specific than that the man must case it was suggested that a 
either be idle or specifically perform contract for personal services thus 
the agreement into which he had enforced would be but a mitigated 
entered). Per Van Fleet, V. C., form of slavery. Ford v. Fermon, 
" A court of equity, in exercising 6 Phila, 6. But see this case 
its prohibitory power, must always criticised, Waterman, 53. 
proceed with the utmost caution 2 An injunction, if issued, might 
and see to it that its power is not here too have compelled the 
so exercised as to do more harm defendant to abstain lt from 
than good. The power exists to business ; the restriction was 
prevent irreparable wrong, and general. > 
should not, therefore, be used, in * Ehrman v. Bartholomew, [ 1898] 


any case when its use will produce s Ch, 67r. 


American 
doctrine. 
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properly satisfied by damages, then the court 
ought not to interfere whether there be or be not 
the negative stipulation.” 

American courts, while generally recognising 
the doctrine in question,? are disposed to limit 
it to cases where the services or acts contracted 
for are of an exceptional character? ‘‘ Where 
a contract stipulates for special, unique or 
extraordinary personal services or acts, or 
where the services to be rendered are purely 
intellectual, or are peculiar and individual in 
their character, the court will grant an injunction 
in aid of a specific performance. The reason 
seems to be that services of the former class 
are of such a nature as to preclude the possibility 
of giving the injured party adequate compensa- 
tion in damages, while the loss of services of 
the latter class can be adequately compensated 
by an action for damages."* The jurisdiction has 
accordingly been refused where the abilities of 
the defendant were not exceptional, so that his 
place might be readily supplied and no irreparable 
damage occasioned to the plaintiff. 


— — — — — — —— -—— — — — — — — — 





! Donnell v. Bennett, supra. extraordinary service, or whether 
* Singer Sewing Machine Co v. the employee possesses special, 
Union  Button-hole Cò., [1873] unique, or extraordinary qualifica- 
1 Helmes, 253, 2 Keener, 257. tions The solution may generally 
* 4 Pomeroy, Eg. F. s. 1343; be reached by an enquiry as to 
22 Cyc., 857-9. Per Hoffman, J. whether a substitute for the 


* The element of mind exhibited 
in the subject of the contract, as dis- 
tinguished from what is mechani- 
cal and material, may perhaps 
furnish a rule of distinction and 
decision," Fredericks v. Mayer, 13 
How. Pr. 566. Daly v. Smith, [1874] 
38 N.Y.S.C.,"158, 2 Keener, 267. 

1 Rogers Manufacturing Co, v. 
Rogers, [1890] 55 Conn., 356, 2 
Keener, 279 (injunction refused 
in case of a general agent and 


.  gmanager). Per Barrett, J., “It 
| ~ may sometimes be difficult to say 


just what is a special, unique, or 


employee can readily be obtained 
and whether such substitute will 


substantially answer the purpose 


of the contract; in other words, 
whetber the individual service 
especially contracted for is essential 
to prevent irreparable injury. The 
foundation of the jurisdiction is 
the inability of the law to afford 
adequate redress.” Strobridge €». v. 
Crane, 35 N Y.St.R.. 473; Yohnston 
Ch sw. Hunt, 142 N. Y., 621. 

5 Carter v. Ferguson, $8 Hun, 
569.1 Ames, 121 (actor not a ‘star’ 
or attraction of the company) ; Sur- 
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INDIAN LAW. 

As the jurisdiction is conferred by statute 

in India, there is no ground to treat it as 
exceptional or anomalous. It is not a technical 
or artificial rule which the Indian statute- 
bock professes to enforce, it looks to the 
substance and not to the form of the contract.’ 
An affirmative contract in a negative form’ will be 
no more enforced in India than England. The 
contract must also require the performance or 
the abstention from some definite act, such as the 
court is in the habit of requiring to be performed 
or abstained from by way of administering su- 
perior justice? [n such a case 
is one of which the court would direct specific 
performance, if it could practically compel its 
observance by the party refusing to perform, 
through a decree for specific performance, 
and the substance of the agreement is 
violated by doing the thing sought to be pre- 


783. 


if the contract 


vented,* the court will 


ney v. Ryle [1893] 91 Ga., 701, 2 
Keener, 295 (insurance agent): 
Jaccard v. OBrien, 70 Mo. Ap, 
432 (salesman);  Sfro^ridge Co. 
v. Crane, supra (lithographer and 
designer) ; Johnston Co v. Hunt, 
supra, (advertising solicitor); Co- 
lum^us Club v. Reiley, 25 Ohio L. 
J. 385 (base-ball player» ; Cort v. 
Lassard [1889] rs Oreg, 221, 
H. & W. 6r9 (acrobat) Distinguish 
Philadelphia Club e Lajoie | 1902] 
58 L. R. A. 227. 

t Cf. Wolverhampton Ry Co v. 
London Ry. Co. supra 449. Burn 
Ẹ Co. v. Me Dorald [1903] 36 Cal. 
354. 363-5. 

T R.K, Davis v. Fore nan [1894] 
3 Ch. 654, 658, 2 Keener, 300 
(agreement for employment of ma- 
nager of business, not to be re- 
quired by his employer to leave 
except for misconduct). s 

* CL Wolerrhampton Ry. Co v. 
London Rv. Co, supra, 438. 

* Cf. Metropolitan Ex. Co. v. 


catch hold of the ne- 


Ewisg, [1890]7 L. R. A., 381. 

* Cf. Wolerrhampton Ry. Co. v. 
London Ry. Co, supra, 440. Per 
Lowell, J. : “If the case is one in 
which the negative remedy of in- 
junction will do substantial justice 
between the parties by obliging the 
defendant either to carry out his 
contract or loseall benefit of the 
breach, and the remedy at law is 
inadequate, and there is no reason 
of policy against it, the court will 
interfere to restrain conduct 
which is contrary to the contract, 
although it may unable to en- 
force a specific nce of it," 
Singer Co. v, Unwn Coy (1873] 1 
Holmes, 253, 2 Keener, 259. — is 
case the learned judge restrained the 
violation of a contract by injunc- 
tion, though one party had the 
sole right to terminate it, but the 
whole contract was not rendered 


inequitable by reason of such sti R 
lation. Wein 138 m. *- ! 


Statutory 
jurisdiction 
in India. 


KN 


d 


$ 





Plaintiff's con- 
duct. 


do all that is requisite on his part. Wood, V.C 





794 SPECIFIC RELIEF. — 

gative promise and by enforcing it, prevent, so 
far asit can, a. breach of faith which it con- 
siders unconscionable. It is the affirmative 
agreement which gives jurisdiction if an express 
or implied negative agreement is coupled with it, 
and if it is such that the court is unable to 
compel specific performance of it, The affirm- 
ative agreement here contemplated is apparently 
one covered by clause (7), section 21, Specific 
Relief Act, the nature of which is such that 
the court cannot enforce specific performance 
of its material terms ; those terms are not such 
as can be carried out. by the machinery of a 
court. Butthe court will not interfere if the 
applicant for an injunction has failed to perform 
his part of the agreement. The plaintiff must 
remarked, “the whole benefit of the injunction is 
conditional upon the plaintiff's performing his 
part of the agreement, and the moment he fails 
to do any of the acts which he has engaged to 
do, and which were the consideration for the 
negative covenant, the injunction would be dis- 
solved."* If, therefore, there is a contract 
between two persons whereby, on consideration of 
a payment of money to be made by one by a day 
fixed, the other engages not to set up a certain 
business in a specified locality, the former, after 
making default in the payment of the money, can- 
not ask a court to restrain the latter from carrying 
on this business in such locality So where a 
provincial actor, who was engaged to appear on 





US NOAGS. Sg * Cf. Telegraph Despatch €». v. 
* Cf. Metropolitan Ex. Co. v. McLean, (18731 8 Ch. Ap., 658; 
Ewing, supra The Madras court Grimston v. Cunningham, [1894] 
thinks the exception in s, 57, refers 1 Q.B., 125, 130. 
to all the clauses of s, 21, Madras * Stocker v. Wedderburn, (1857] 
Ry. Co. v. Rust, (1890) 14 Mad, 3 K. & J., 393, 404, 2 Keener, 8os. 
18, 22, but this is very doubtful. * S. RB A, s. 57, ill (e). 
Cf. Nelson, S. R. A, 327. , > 
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the London boards to perform Shakspeare’s 
characters, but was kept idle by his employer 
for five months, though paid his salary, broke 
his engagement, Lord Romilly refused an injunc- 
tion, because “there was a mutuality in the 
agreement entered into on both sides; on the 
one side that he should have an opportunity of 
displaying what his abilities and talents were 
before a London audience, and onthe other side, 
that he should not act elsewhere unless with the 
permission of the plaintiff," and mere payment 
of the defendant's salary was not sufficient per- 
formance on his employer's part.' The question 
before the Indian courts will therefore be one of 
discretion, not of jurisdiction, though in view of 
the provisions of clause (7), section 56, it is not 
unlikely that the results actually reached in India 
will not much differ from those arrived at in 
America, and even later English decisions like 
Ehrman v. Bartholomew” may be referred to 
here as illustrative of the limits of judicial pru- 
dence. i 
So much for injunctions to enforce contrac- 
tual rights and relations strictly so called. But 
cases are frequent where the relation between 
the parties, even if contractual at its inception, 
is fiduciary at the time when a court of law is 
called upon to deal with it. Æ. g., a doctor may 
be called in to treat a patient and may thus learn 
facts about him which it will be contrary to his 
professional duty,? and possibly defamatory to his 
patient, ^to divulge. Soa lawyer in the course 
of his professional employment may come in pos- 
session of papers belonging to a client, which it 





wh v. Montgomery, [1865] * Ibid, s ss ill ¢ WK This and 
v.. e d ^ 

m. 41898] s Ch, 671. l have beats e They both. 

7 * S. R.A, s. 55, ill. (7). 6 iMustrate s. 5+, < 
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will bea breach of trust on his part to make 
public or to disclose to strangers. The Spe- 
cific Relief Act defines ‘trust’ and ‘trustee’ in 
a very comprehensive sense; an injunction there- 
fore may be available wherever the defendant 
is shown to hold a fiduciary character, whether 
expressly or by implication or construction. A 
court of equity will always entertain jurisdiction 
wherever there isa trust, and will enjoin a breach 
of this trust, whether grave or light, without en- 
quiring if the same may not be adequately and 
effectively compensated for by an award of 
damages in money.’ The reason of this is that 
trusts were within the exclusive jurisdiction. of 
the old Courts of Chancery in England, and no 
question of an alternative remedy in damages 
available in the ordinary law courts could arise 
in respect of suits relating to trusts. If a 
trustee threatens a breach of trust, an injunction 
to prevent such breach may be obtained by the 
beneficiaries! and should be obtained by 
co-trustees, if any, to protect themselves against 
personal responsibility for the injury that may 
result from the defendant's act. — The direc- 


"tors of a public company are trustees for the 


shareholders, consequently their actions may be 
made the subject of the equitable jurisdiction of 
injunction. They are bound, e. Fs to limit the 
expenditure to the proper object of the company, 


and an attempt to pay a dividend out of 


—— — — — — — — — - — 


'S.R.A,s. 54. ill. (4). Cf, Davis 
v, Chugh [183718 Sim., 262 ; Lewis 
v. Smith, [1849] 13M & G., 417; 
Evitt v. Price, (4827) 1 Sim, 483. 
Breach of confidence may also 
constitute a tort, 

wi 54 Pe 9 x ` 

s Ibid, s. $4, ill. (7); Anon, 
[1321] 6 Madd., 10 (imprudent sale 
pf trust propeity without proper 

dvertisement restraintd). 
^ 


Atfor- 


ney-General v. Liverpool! Corpora- 
tion | 13833] 1 My. & Cr. 171, 210. 

* S. R A. s. 55, (6); Balls v. 
Strutt, [1841] 1 Hare, 146. 

SS R Agee 94 ik (0); Re 
Chertsey Market, [1818] 6 Price, 
279. If breach has already been 
committed co-trustee should sue for 
restoration of the trust fund. 

* Natusch v. Irving, [1824] 2 


Coop. t. Cott., 258. 
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capital or borrowed money may be restrained 
at the instance of any shareholder;' and so 
may a proposal to alter the special purposes of 
the partnership be put down. The directors. 
of a fire and life insurance company, e. g., cannot 
be allowed to engage in marine insurances, if 


the shareholders object. Hach partner is 
entitled to say to the others, “I became a 
partner in a concern formed for a definite 


purpose, and upon terms which were agreed 
upon by all of us ; and you have no right, without 
my consent, to engage Mein any other concern, 
orto hold me to any other terms, or to get 
rid of me if I decline to assent to a variation in 
the agreement by which you are bound to me and 
I to you." Nor is it at all material that the new 
business is extremely profitable. Similarly an 
executor, who has accepted office, is a trustee 
for the due administration of the assets in behalf 
of all interested under the will, and if he fails 
in his duty or, through his misconduct or 
insolvency, endangers the testator's property, he 
may be restrained and inhibited from getting in the 
assets.” A municipal board, which appropriates 
a fund to a purpose not allowed by the law, 
commits a breach of trust, and any rate-payer 


' S. R. A, s. 55. ill Gert: Me v. Netcast c. Co, [1376] s- CHF 
Dougall v. eegen Ffotel gie. [ 186g] D., 682, and the distinction, it is 
2 H & M. $528. But see S Edw. apprehended, does not exist u 
Vii, c. 69. ss. 89, 91; 57 & S3 the Indian law. Collett. 394. 


Viet. c. I2, 5. 3 ]n England a “The right of a partner is to 
declaration of an intention to pay botd to the specified pur his 
such dividend may be restrained, but partners whilst the partnership con- 
not the payment where such a de- tinues, and not to rest indem- 
claration has been actually made, for nities with f tto what he has 
the declaration is said to create a debt not contract to une. in. 


ia favour of each shareholder, which Natusch v. /rrimmg. 
may be at once sued upon, Serern c. oS. R.A, a 54, ilf (d) 
Wyre €^. [1896] 1 Ch.. 559; Car/is/e * Attorney-General v. E AM. Rye 
v. S. E Ry- Co, (1850) 1 M. & G. Ca, 538607 1; Dr. & S., 1 

where the proposed pay- NL ECCL 
ment is a breach of trust, the decla- court may appoint a — E 
ao ee EEN Helmes 
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may sue for an injunction, So does the 
settler of an executed settlement, though not 
founded on marriage or other valuable considera- 
tion, when he contracts to sell the estate to a 
third person, and the party interested under the 
settlement, even if a volunteer, may have the 
sale enjoined... Where the right of the members 
of a club flows out of a right to use and enjoy 
the club property, the committee thereof may be 
restrained from improperly excluding such 
member without enquiry conducted according to 
the rules of ordinary and’ common justice.’ 
Right to A right of property may often have to be 
property protected by means of an injunction. The pro- 
tection here is against a wrong independent of 
contract, f. e, a tort. This tort may consist in 
trespass or disturbance of possession, or in waste 
which affects the substance, or it may be a 
nuisance, which detracts from the enjoyment, 
or the violation of an easement; and where the 
property is of the special character of a patent 
or copyright, a trade-name or trade-mark,’ 
there may be a fraudulent use of this which 
uires prevention. | will take these various 
kinds of injury to right to, or enjoyment of, 
property serzafim, but before | do so it is 
e necessary to direct your attention once more to 
the general principles upon which relief is 








— — Ó— 





—— —— — 


|! Shephard v. Trustees of Port ` interfere with the internal mana 
Bombay, (1876) * Bom. 1:32; ment of a club or school or other 
Vaman v Munwipalily of Sholapur, institution, secular or religious, 
[1597] 22 Bom., 646. Harman v Rugby School, (1874) 18 

' S R. A. s 54, ill. (p), the ser, Eq, — Cha; sey v. Fethabai | 1907] 
tlement apparently is one capable 9 Bom, L.R., 514), unless corruption, 
of specific enforcement under s 12 misconduct or mala fides on the 


(a), supra. part of trustees or managers is 
* Labowchere v. Wharmiliffe, shown, Dean v. Bennett, | 1871) 6 
"a ag, 13 Ch D. 346.4 Laws of Ch., 489. Cf. Thomson v, University 
R- 415 Schi, ise where of London, (1564! 10 Jur, N.S., 669 
m no right of pro (injunction restraining award oi 
e y. v. Wells, (1890) 44 more than one gold medal refused). 
C. D. 661, Buta count will noi VS R.A, s. 54, expln, 
a 
» da 6E 
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afforded. Specific relief was granted by a court 
of equity with the object of doing more complete 
justice as between the parties than could be com- 
passed by a mere decree for money, which was 
ordinarily all that a court of law could award. 
But where a party could practically have all that 
he wanted and deserved from the general forum 
of law, there was no ground for resorting to the 
special forum of equity. The direct result of 
this accident in history is that even where the 
rigid and archaic division of courts and remedies 
into legal and equitable has become obsolete, 
the judicial tribunals still profess to act upon 
the theory that the supplemental remedy of 
injunction is not called for where equally 
efficacious relief can certainly be obtained by 
asking for some other usual process,—a theory 
which has been authoritatively engrafted upon 
Indian jurisprudence by statute.’ The relief 
which is made available by “any other usual 
mode of proceeding" is not specific in terms, 
but it is so in effect, because by putting the plain- 
tiff in possession of the necessary funds, it enables 
him to place himself in the same position in which 
he may have found himself in the event of a direct 
decree for specific relief in his favour. Section 
54, Specific Relief Act, therefore repeats that 
a perpetual injunction to restrain an actual or 
threatened invasion of a right to or enjoyment of 
property, whether moveable or immoveable, may 
be granted where money damages are impracti- 





— m — — À—ÁM MM — — 


'" SR. As 56() “Whenevera facie case for the interference of 
tort will cause an injury whichis equity to prevent the commission of 
specific, and which the person in- the tort; otherwise the remedy at. 
jured cannot specifically repair and law is adequate so far as regards the 
which cannot be paid for in money, nature of the tort," Langdell, Se. 
er an injury the extent of which it Jur., 29. i 
is impossible to ascertain or estimate ? Cf. Woot v. Sutcliffe, [1852] 
withany accuracy, there isa prima — 21 L. J, Ch, 253, 255. 
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cable or inadequate, the only exception recog- 
nised being in the case of a trust, Such da- 
mages are r»practicab/e where there is no pos- 
sible standard for ascertaining the amount of 
the damage caused or apprehended, or they 
are unavailable, by reason, e. g., of the wrong- 
doers insolvency.* The injury in such cases is 
clearly ;:rreparaóle; and an injunction must 
issue. Such damages are z»adeguale, where 
they cannot effect restoration. „lf, e. g., to award 
damages would practically amount to compelling 
the plaintiff to sell his property against his will, 
the effect of the decree would be the opposite of 
restoration, and, though the court may consider 
it reasonable that he should accept damages, 
yet it will have to issue an injunction; So if the 
plaintiff cannot effectively put down the wrong 
by a single suit for damages, but has to sue 
repeatedly, it is clear that pecuniary compensa- 
tion is not an adequate relief. A wrong may 


= - wg — — — — 


TS, R A a 54 (a) 

* Ibid, (4) ; ibid, ill. (4) (Ò; 
G&hanasham v.*.Moroóa, [1894] 18 
Bom., 474. 489 ; Farzal Karım vw. 
Manula Baksh, [1891] 18 Cal., 448, 
P.C.; Rariauadham w. Zamindar 
of Ramnad, [1893] 16 Mad., 407, 
409-10. “Where the facts are of 
such a nature as to render the 

"measure of damages speculative 
and impossible to ascertain with 
any degree of certainty, equitable 
relief is seldom — Keplinger 
v. Woolsey, 93 N. .1008. Even 
au approximate estimate of the 

mage should not be possible, 
Corry v. Yarmouth & N. Ry. Co., 
[1544] 3 Hare, 593, 603. 

* S. R. A., s 54(d). 

* Ibid, ill. (o) ; cf s. 12, ill. (£), 
"nte: Hodgson v. Duce, [1836] 2 
Jur.. N. S., 1014. 1 

* The expression “irreparable in- 
jury" is rather loosely em) l yed by 


nglish la s. Ante, 761. "It is 
not meant there must be no 
> e 


physical possibility of repairing 
the injury ; all that ijs meant is, 
that the injury would be a grievous 
one or at least a material one, and 
not adequately  reparable by da- 
mages,” Kerr, Ze, It — "Irrepar-- 
able injury means a destructive act 
to property of such peculiar cha- 
racter or use that its loss. would not 
be adequately recompensed by ihe 
damages a jury's verdict would 
give; 2 Pomeroy, Se R., p. 935. 

— A.. S. 54 (cJ. 

7 Govind Venkaji N. 
Shet, [1892] 17 Bom., 771. 

S RIA. s 54. uL (^. 
Apa [1902 26 Bom. 735. Ci. 
Per Morton, J.: "The injury to 
the plaintiffs is permanent and con- 
tinuous. and a judgment for da- 
mages would not furnish them 
adequate relief. It is true that in 
an action of tort for the nuisance, 
they might also obtain a judgment 
that the nuisance be abated and 
removed. But ihe power of a 


Sadashiv 
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continue or recur, and not only must the existing 
mischief be cured but future mischief must also 
be prevented. A multiplicity of judicial proceed- 
ings can only be averted by a perpetual injunc- 
tion.” The injury in such case is also zrreparabže, 
for though damages can be given, they will not 
afford a sufficient and real. reparation. 

Such are the general principles ; let us now 
consider some particular wrongs. Trespass is a 
large head of civil wrongs, but the courts in 
England long hesitated to restrain it by an 
injunction.” The jurisdiction was at first. enter- 
tained with some doubt only where the wrong 
committed was akin either to waste? or nuisance.‘ 
The result of the cases was thus summarised by 
Kindersley, V. C., in 1864: "Where a plaintiff 
out of possession, not having privity of title with 
the defendant, sought to restrain the defendant 
from acts of spoliation, the court would only grant 
an injunction where the acts were of a flagrant 
kind causing great damage sto the property. 
Again, where the plaintiff in possession sought to 
restrain one who claimed no title, the leaning of 








court of law can go no further a case in which an injunction 
than to remove the nuisance, while has been granted to restrain a 
a decree of a court of equity may trespasser merely because he is a 
restrain the continuance or repeti- trespasser.” 
tion of the nuisance." Cadigan v. * Flamang's Case, 7 Ves., 308 
Brown», [1826] 120 Mass.. 493, 1 (cited) Per Lord Eldon, * The 
Keener, 189. Cf. Steward v. Winters, interference of the court is to e- 
[1847] 4 Sandf. Ch., 628, 2 Keener, vent your removing that which is 
109. his estate," Thomas vw. Oakley, 
IT SRR.A, s Siten, Cf. Manhattan (1811]. 18 Ves., 184, 1 Ames, 
Co. v. New Jersey Co., [1872] 23 492. Ka 
N. J. Eq., 161, 2 Keener, 571. * Per Lord Hardwicke, “ Every 
? See, e.g., Davengort v. Daven- common trespass is nota foundation 
fort, [1849] 7 Hare, 217, 1 Ames, for an injunction in this court, 
496, where Wigram, V. C., said: | where it is only contingent and 
" [t has always appeared to me the temporary; but if it continues so 
court was trying to get out of a lng as to become a nuisance, in 
technical rule, with a view tothe sucha case the court will interfere 
better protection of property.” and grantan injunction to restrain 
Kent, C., said in Jerome v. Ross, 7 the person committing it." Coulson 
Johns. Ch., 315, “I donot know v. White, ( 1743) 3 Atk., 21. 
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the court was to refuse the injunction, and to leave 
the plaintiff to his remedy at law. But where the 
plaintiff in possession sought to restrain one who 
claimed title, the leaning of the court was to grant 
the injunction when spoliation was irremediable, 
that is, when there was a destruction, of part of 
the inhsrnritance."" But the practice has gone on 
widening, and it has been judicially affirmed 
that Chancery will interfere by injunction where 
the acts done or threatened are ruinous to the 
property trespassed upon, or are of a character 
to permanently impair its just enjoyment in the 
future, as when a trespasser digs into and works 
a mine to the injury of the proprietor, or where 
timber is attempted to be cut down by a tres- 
passerin collusion with the tenant of the land ; 
or where there is a dispute respecting the boun- 
daries of estates and one of the claimants is 
about to cut down ornamental trees in the dis- 
puted territory.” “In short," says Judge Story, 
'" an injunction is now granted in all cases of 
timber, coals, ores, and quarries, where the party is 
a mere trespasser, or where he exceeds the limited 
nights with which he is clothed, upon the ground 
that the acts are, or may be, an irreparable da- 
mage to the particular species of property." 5 <A 
trespass may be under colour of title,* eg., where 











— — V — — — 


* Lowndes wv. Betile, [1864] 33 tenement, leaving the interior ex- 


d 


L. J, Ch., 458, It Ames, 501-2. posed and wholly unprotected. 


Stanford v. ffuristone, [ +373) The court issued a perpetual 


9 Ch. 116, 119 (trespasser threat- injunction to save the plaintiff's 
ening to cut down trees). © domicile from disturbance and sub- 
* Per Currier, |}. Erheltamp v. stantial destruction, so far as its 


Strader, [1870] 45 Misso, SOS, I usefulness as a place of residence 


Ames, Str. Io this case plaintiff was concerned. 


bad purchased and lived ceabl s 2 Story, Se, SS.. 928-9. Jeth- 
for 37 years im a frame —— * Salal v. aléhar, [1924) 28 Bom, ⸗ 
which, upon a careful survey, was 298 (injunct on sole remedy where ` 
found to encroach 3 feet on defen- buildin on Or overhanging an- 


dant's ground; — ntth«reupon — oher's. 
commenced to have 3 sawe 1 oif y. 
from one 


end of the pkiniffs Fq., 462 
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contiguous lands with mines underneath are 
owned by different persons, and the owner of one 
so works his mine as to extend under the other's 
mine and endanger its support.' Or it may be 
a pure trespass, but persistent,? and the trespasser 
not able to pay damages. Or the trespassers 
may be many and there may be a multiplicity 
of judicial proceedings, e.g., an owner of land, 
who has already obtained a declaration from the 
court that certain villagers have no right of way 
over his land, may be persecuted with a number 
of suits by other villagers asserting a similar 
right of way and alleging an obstruction of the 
same.* These are all cases where an injunc- 
tion may properly be granted. An instructive 
case is Goodson w.  Aüchardson, where the 
defendant, a house-owner at Ramsgate, being 
dissatished with the water works company, 
proceeded to construct water works for the supply 
of his houses and lay the pipes along the adjoining 
highway, of a half of which the plaintiff was 
owner in fee. “ Now the ground under the high- 
way could be of no use to the adjoining owner, 
and could not be damaged by the defendant’s 
pipes, but as the defendant invaded his property 
he had a right to restrain him from doing so. It 
was a valuable property for which he had a right 


'" S. R. A., s. 54, ill. (7): Lonsdale Tenham wv. Herbert, [1742] 2 Aik., 


v. Curwen, [1799] 3 Bligh., 168 ; 483, t Keener, 19: (bill of peace). 
Fletcher v. Walker, ibid, 172. Cf. : Pomeroy, Eg. J., s. 248. 
Berkey v. Berwind W. C. M. Co., - [1874] h. Ap., 221, 1 Ames, 
[1998] 1G L RN A N.S. S51 Or 502. An American case where the 
moval of underlying coal). plaintiff's estate was  remov 

* Lowndes v. Settle, supra. Cf. the excavation of a tunnel under- 


Dharmadas v. Amulya Dhan, [1906] neath is Richards v. Dower, [1883 

33 Cal., 119, (case between indu 64 Calif, 62, 1 Ames, 517. “It 
father and son, Dayabhaga law). Cf. disturbs the plaintiff's possession," 
Stevens v. Stevens | 1908]24. T.L.R., said Sharpstein, J., “‘andif permit- 
20 ted to continue will ripen into an 


35S R. A, s. 54, ill. (o) ; Hodgson easement. That of itself is suffi- 
v. Duce, supra. cient to entitle him to an injunc- 
iS. R. A, s. S4, ill. (p). Cf. Zord — tion." 
e E 100 
E in * * d 


Trespass by 
Government, 
statutory 


powers, 
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to obtain payment. An injunction was his only 
remedy, an action at law would have been no 
remedy to him,"* The use of an under-ground tram- 
way has accordingly been enjoined, so also the sale 
of goods on the plaintiff's land,? and an inter- 
ference with the removal by him of an encroaching 
bridge.* The levelling of private family vaults and 
the removal of the tombstones cannot be compen- 
sated for in money,’ nor apparently an obstruction 
of a right to take a certain share of fees and of- 
ferings tendered in a Hindu temple every fourth 
year, and injunctions have been issued in restraint. 
To throw water on another man's | land 
against his will, especially when it is claimed to 
do this as of right, amounts to a trespass. The 
nature of the right to store or use water on a 
party's own land was carefully defined in [Vest 
Cumberland Iron & Steel Co. v. Kenyon.” Ate 
utere tuo ut altenum non ledas. Government 
have the right to distribute the water of Govern- 
ment channels for the benefit of the public, but 
not to flood a man’s land because, in its opinion, 
the erection of a work which has this effect is 
desirable in connection with the general distribu- 
tion of water for the public benefit. Where, 
therefore, with the object of reducing the, flow 


- 


' Per Jessel, M. R., Cooper v. 
Crabtree, [1882] 20 Ch. D., 589, 1 
Ames, 505. Lord Selborne saw 
nothing X unneighbourly in the 
action, and said : “I cannot look 
upon this case otherwise than as a 
deliberate and unlawful invasion by 
one man of another man's land for 
the purpose of a continuing tres- 
pass, which is in law a series of 
trespasses from time to time, to the 
gain and profit of the trespasser, 
without the consent of the owner 
of the land ; and it appears to me, 
as such, to be a proper subject for 
an injunction." ; 

3 Bowser v, McLean, (1860) a 


De G. F. & J., 415. 

3 Smith v. Brown, (1879] 48 L.J., 
Ch., 694. 

‘Camptell Davys v. Lloyd, 
[1901 ] 2 Ch., 518. 

^ Morland v. Richardson, [1856) 
22 Beav., 596, 24 ibid, 33. 

€ Moro Mahadev v. Anant Bhi- 

782. Cf. 


majt, [1896] 21 Bom, 821. 

d 5 a Gh. D. 

Mct Londonderry & L. 8S. 
Har- 


iney v. 
Ry. Co, [1904] A. C., 313; 

ington vw. Derby Corp., |1905] 1 
Ch., 205, 219. g 


“Broom, Leg. Mâx., 281, I 
Beven, Negligence, 476, sqq. 
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of water into a tank through a channel and 
for the protection of the tank, Government 
constructed a bye-wash in 1882, and no negligence 
was shown in its construction, but the necessary 
effect of the bye-wash was to cause the water 
diverted from the channel to flood the land of a 
rvotwarz tenant, and the latter sued for a 
mandatory injunction in 1900, White, C. J., and 
S. Ayyar, J., decreed the claim and held that even 
if Government had been empowered by statute to 
construct the bye-wash in question, it would be 
for Government to show that they could not 
exercise their statutory powers without injuring 
the plaintiff's lands.' 

The jurisdiction to restrain waste does not Weste. 
seem to have been ever denied where the case ` 
arose between a life-tenant and a remainderman, 
or a mortgagor and a mortgagee, or a lessor and a 
lessee, or two co-tenants.; Now waste may be 
legal or equitable, z. e., such as may be imputed to 
fair acts of ownership,’ or extravagant, mischievous 
and humoursome ;* it may be commissive or 
permissive, that is, active and wilful or due to neg- 
lect; it may be destructive or ameliorating, such 
as does injury to the inheritance or improves it. 
But the waste, to be of any sort of effect with a 
view to an injunction, must be a waste resulting 


—— — — — — ———M — —— 





! San£aravadivelu — v. Secy. of 


is always a wrongful entry, and 
State, (7904] 28 Mad., 72, citing, 


which is always an IE to the 
Langdell, £7. Ji 


among others, Hammersmith Ky. possession,” ur., 
Co. v. Brand, [1869] 4 H. L., 215; 30I. 

Canadian Pacific Ry. Co. v. Roy, ® Vincent wv. Spicer, (1856] 22 
[1902] A. C., 220, 230. Cf. Muni. Beav., 380. 


Corp. v. Vasudeo, [1904] 6 Bom. 
L. R., 899. 

s Waste is''a tort to the land, 
committed by a person in possession 
of thelland, and whose possession 

is rightful, against a person who 
has neither the possession*nor the 
right to possession. Hence it is 
not a trespass, the essence of which 


! Abrahall v. Buġö, [1680] Freem. 
C. C., 53, 1 Ames, 475; Turner 
v. Wright, [1360] 2 De G. F. & J. 
234, 1 Ames, 476, per Campbell, 

“ equitable waste is that 


which a prudent man would not © 


doin the management of his own 
property," 
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in substantial damage ; a court of equity ought 
not to interfere where the waste is ameliorating 
or trivial. “ As to repairs," said Verney, M. R., 
'" the court never interposes in case of permissive 
waste either to prohibit or to give satisfaction, 
as it does in case of wilful waste." A tenant 
for life cannot so deal with the estate as to render 
it less valuable for the remainderman when his 
interest falls into possession. He cannot ordinari- 
ly commit even legal waste, and may be restrained 
from cutting timber,’ digging for gravel, lime- 
stone, or the like. Where there is an unconscien- 
tious abuse of a legal right or power, a court is 
clearly bound to interfere ; and an act may in 
some sense be regarded as unconscientious if it 


be contrary to the dictates 


of prudence «and 


reason, although the actor, from his peculiar frame 


of 


' Doherty v. Allman, [1878] 3 
A. C.. 709, I Ames, 464 ; Molineux 
1730] 3 P. Wms., 268», 
I Ames, 4658. 

? Lord Castlemain v. Lord Gaven, 
[1733] 22 Viner, 523, pl. 11, 1 Ames, 
4 





£ n the absence of an agree- 
ment to keep the premises in 
repair, a tenant is not apparently 
liable for permissive waste, Re Cart- 
vight, [1889] 4:1 Ch. D., 532. 
Distinguish Davis v. Davis, [1888] 
38 Ch. D., 499 (case of tenant for 
years) and see Woodtouse v. 
Walker, [1880] 5 OQ. B. D., 404. 
Nor a mortgagor in India, see T. 
P. A., s. 66. 2 
3 Garth v. Cotton, [1753] 2 Wh. 
& 1., 970. 

* Elias v. Snowdon Co., [1879] 
4 A. C., 454. “The court ought, 
in general, to grant an injunction 
against tenant for life without im- 
peachment for waste, for cutting 
down any timber not full grown or 
proper for building, or anything the 
doing of which might be a spoil or 
prejudice to the estate for the 
future," Aston v. Aston, [7749] 1 


- 


mind, does the act without any malicious 





— 


1 Ves. Sr., 264. 

^ Baker wv. Sebright, [1879] 13 
Ch. 179, 1 Keener, 515. |n 
Micklethwativ. Micklethwait, [1857] 
zr De CG & J., 504, 524, Turner, L. 
J..said: “If a devisor or settlor 
occupies a mansion-house, with 
trees planted or left standing for 
ornament around or about it, or 
keeps such a mansion-house in a 
state for occupation, and devises 
or settles it so as to go in a course 
of succession, he may reasonably be 
presumed to anticipate that those 
who are to succeed him will occupy 
the mansion-house; and it cannot 
be presumed that he meant it to be 
denuded of that ornament which 
he has himself enjoyed. This 
court, therefore, in such a case pro- 
tects the trees against the acts of 
the tenant for life." Cf. Down- 
shire v. Sandys, [1801] 6 Ves., 107. 
Among later cases in which the 
cutting of ornamental or sheltering 


trees has been enjoined are Sedoyere 
v. Nugent, L. R., 25 Ir., 143; 
Ashty v. Hincks, [1888] 58 L. T., 
$57- 
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motive.’ Where such motive is present, and 
there is an attempt at wanton destruction, the 
reason for granting an injunction is even stronger, 
and it will not matter if the wrong-doer is a tenant 
in fee simple subject to an executory devise over,” 
or a tenant for life sans waste" An infant ez 
ventre sa mere may, through a next friend, have 
an injunction, and so may a trustee to preserve 
contingent remainders.* In India, such questions 
may more frequently arise between a Hindu female 
heir and the expectant reversioner. If a Hindu 
widow, e. g., in possession of her deceased hus- 
band's property, commits destruction of the 
property without any sufficient cause, the rever- 
sioner may clearly sue for an injunction to restrain 
her. But the widow's act must amount to spolia- 
tion and be of a gross character. Where such 
a widow in possession of money invested in stock 
or shares, needlessly and improperly changed 
the investments, thereby exposinge*the capital to 
depreciation and loss, an injunction was granted." 
An injunction will also lie against a mortgagor 
in possession to stay waste, for the court will 
not suffer him to prejudice the security.” As bet- 
ween a landlord and a tenant, the former is 
entitled to have his houses and lands kept in an 
unaltered estate, and wilful waste will be enjoined.'* 








' Per Lord Campbell, Jurrer v. "^ Usborne v. Usborne, I74C' 
Wright, supra. Dick., 75; Brady v. Waldron, E2151 
3 [bid. 2 Johns. Ch, 148, t Ames, 483. 
3 Vane v. Lord Barnard, [1716] As to what is sufficient security. 
2 Vern., 738, 1 Ames, 470. see T.P.4., s. 66; King v. Smith. 
"oÉutterel's Case, EL 670] Prec. [1843] 2 Hare, 239, 243. As to 
Ch.. 50 (cited), r Ames, 468. the liability of a mortgagee in 
^ Birch-Wolfe v. Birch, [13870] possession, see T.P. A., s. 76. 
9 Eq., 683, 689. " Smyth v. Carter, [1853] 18 
é S.R.A., s. 54, ill. (2). Beav., 78; but see erty v. 
^ Hurrydass v. Rungunmoney, Allman, —— 3 A. C, 727. 
[1851] Sev., 657, 661; Mayne, E E, Conway wv. Fenton, [1889] 40 Ch. D. 
S. 647, p. 372. 512 ; Douglas v. Wiggins, t Johns. 
> Hurrydass v. Uppoornah, [1856] Ch., 435. Cf. Girish Chando vw. 
6 M.I.A., 433. ^o Strish Das, [1904] 9 C.W.N., 255. 


= e * 
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As between tenants in common, waste destructive 
to the estate,’ and not within the usual and 
legitimate exercise of enjoyment,” will be restrain- 
ed. So where pending a bill for partition, the 
tenant in common in possession proceeded to 
strip the land of its timber, Kent, C., considered 
the act destructive of the value of the estate and 
not consistent with a prudent enjoyment by the 
real owner, and granted an injunction? In India, 
among Hindus, joint tenants or coparceners pre- 
dominate over tenants in common, and they clearly 
have a right to prevent a member of the family 
from, say, cutting trees growing on the family 
property or destroying part of the family house 
or selling some of the family utensils.: Where a 
Hindu father alienated undivided coparcenary 
property, the Madras High Court enjoined him 
from transferring more than his share, but refused 
to interfere with alienations which appeared to 
be within this*share.°® 

A nuisance has also been recognised from very 
old times as a fitting subject for injunctive relief.° 





' Hole v. Thomas, [1802] 7 Ves., 
589 (sapling cut at wrong time) ; 
Dougall v. Foster, A Grant, Ch., 


v. Seward, [1871] 5 H.L., 464 
was a case of trespass between co- 
tenants. In Sma//man v. Onions, 


319 (soil removed to considerable 
depth and sold) ; Goods v. Early, 
95 Va.,307 (building materially 
altered). ` 

2 wort v. Twort, [1809] 16 Ves., 
128. Injunctions were refused 
where a mine was worked fairly, 
Fob v. Potton, [1875] 20 Eq., 84, 
and plaintiff was not excluded, 
Mecord v. Oakland Co., 64 Calif., 
145 ; Mohesh v, Nawbut, (1905) 32 
Cal.,837 ; where a business begun 
by both tenants was continued by 
one, Russell v. Merchants Bank, 47 
Minn., 286; and where fixtures 
were removed from a disused mill, 
Dodd v. Watson, 4 Jones, Eq., 48. 

3 Hawley v. Clowes, [1816] 2 
Johns.Cb., 122, 1 Ames, 485. Jacobs 


[1792] 3 Bro. C. C., 621, the tenant 
in common committing waste was 
insolvent. 

* S.R.A, s. 54, ill. (x). Com- 
pulsory partition may  hu:t more 
than help, but if coparceners, acting 
bona fide and as prudent owners, 
cannot agree as to what is to be 
done or omitted, partition seems to 
be the only satisfactory remedy. 
“ Should the courts interfere in 
such cases and as to such matters, 
T might soon have to mfanare 
half the joint estates in the country." 
Collett, 412. 

^ Kanu&urty v. Vencataramdass, 
4 Mad. Jur., 251. 

* Cf. Oshburne v. Barter, [1583] 


"Choyce Cas. Ch., 176, 1 Ames, 553. 
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*I take it to bea head of equity to interpose, 
by way of injunction, when a party is erect- 
ing new works upon an old possession, said 
Lord Thurlow," and where the complaint was 
not of a public nuisance simply, but of the 


same being attended with extreme probability of 
irreparable injury to the property of the plaintiffs 
and danger to their existence, on such a case 
clearly established, Lord Eldon did not hesitate 
to say, an injunction would be  granted.^ A 
modern American judge has stated, “The whole 
extent of equitable jurisdiction is the protection 
of a person's dwelling-house or home against 
nuisances upon other premises, of so serious a 
character as to render his life therein. uncomfort- 
able.'"5 The necessities of one man's business, it 
has been said, cannot be the standard of another 
man's rights, nor will it matter that the locality 
invaded or the person injured is humble and not 
aristocratic.5 Under a system of constitutional 
government, nobody has a right to take another’s 
property for his private purposes upon making, 








, Weller v. .Smeafor, 
Bro. C.C., 572, r Ames, 555. 

* Crowder w. ZinÁler,|1816] 19 
Ves., 617, 1 Ames, 557. 

s Per Emery, V. C., Cronr» v. 
Blemecke, [1899] 58 N. J. Eq, 313, 
I Ames, 562, (annoyance caused by 
base-ball playing in grounds adjoin- 
ing plaintiff's enjoined). 

* Wheatley v. Chrisman, 24 Pa., 
302. 

^ Per Zabriskie, C., “I find no 
authority that will warrant the 
position that the part of a town 
occupied by tradesmen and 
mechanics for residences and carry- 
ing on their trades and business, 
and which contains no elegant or 
costly dwellings and is not inhabited 
by the wealthy and luxurious, is a 
Proper and convenient place for 
carrying on business which renders 
the dwellings there uncomfortable 


[1784] r 


- 


to the owners and their families by- 
cinders, or" 


offensive smells, smoke, 
intolerable noises, even ifthe inhabi- 
tants are themselves artisans, who 
work at trades occasioning some 
degree of noise, smoke and cinders. 
Some partsof a town may, by lapse 
oftime, or prescription, by the con- 
tinuance of a number of factories 
long enough to have a right as 
against every one, be so dedicated to 
smells, smoke, noise, and dust that 
an additional factory, which adds a 
‘ttle to the common evil, would not 
be considered at law a nuisance, or 
be restrained in equity.” 
Butler, (1868]4 C.E. Gr, 
1 Keener, So2. Cf. 71, v. S£. 
Helen's S. Co., (28651) : Ch. 66 - 
— v. Sridgman, [1879 
— be — e e Z v. 
»aconda Cop g- €o.ír9o9]|r 
Fed. 342; 22 Pure: L.R. LZ ei —— 
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from time to time, such compensation as a. court 
of law may award.’ Equitable relief is awarded, 
not by way of menace or as a means of compell- 
ing the payment of money, but that the defen- 
dant may desist from an unauthorised use of the 
plaintiffs property and forbear from any further 
interference with his rights.” Courts of equity ac- 
cordingly enjoin the making of noise? or the pollu- 
tion of air by smoke,* which interferes materially 
and unreasonably with the physical comfort of 
the occupier of a neighbouring house. They 
do not allow neighbours to be annoyed by the 
assembly of crowds of disorderly persons upon 
the highways, drawn there by entertainments 
given by a third person upon his own lands for 
pecuniary profit.5 Brick-kilns,?^ gas manufactories,’ 
hospitals for epidemic diseases, pottery,’ or 
bone  works,^ slaughter houses," oil-wells,^ ex- 
plosive factories,'^ may all be sources of nuisance." 
Where the defendant had successfully resisted 
municipal control and discharged into an ordinary 





' Hennessy v. Carmony, [1892] Hare, 266, 1 Keener, 722 (interlocu- 
50 N. J. Eq., 616, 1 Ames, 579. tory injunction issued). 
* Henderson vw. N. Y. C. R. Co., * Broadbent v. Imperial Gas Co. 
1879]78 N.Y., 423, I Keener, 627 ; (1857) 7 De G.M. & G., 436, affid. 
alway vw. Metropolitan Elev. R. S ER. E. ns I. e 7 
Co., [1891] r28 N.Y., 132, r Ames, ^ Metropolitam Asylum vw. Hill, 
60 [1SSr1] 6 A. C., 196. 


3. 

* S.R.A., s. 54, ill. (s) ; Softau v. " Ross v. Butler, [1868) 19 N.J. 
De Held, [1851] 2 Sim. N. S., 133, Eq., 294. 1 Keener, Soco (interlocu- 
I Keener, 665 ; Gaunt v. fynney tory injunction). 

[187218 Ch., 8, 12; CAristre v. Davey, Meigs v. Lister, 23 N. J., Eq. 
Lr893] 1 Ch., 316; Rushmer vw. 196 (ditto). 
Polsue, [1907] A. C. 121r. affg. " Catlin v. Valentine, 9 Paige, 
34. 575 KEE 
S.R.A., s. 54, ill (^) SAotts Co. Ke c Gregor v. Camden, A7 W. 
v. Inglis, [1882] 7 A. C, 518; Va., 193 (ditto). 


Fleming vw. Hislop, (1886) 11 A. '"" McMurray v. Cadwell, 
C., 686; Atty. Genl v. Cole, U 1900] aes omm 133.5 me LASES). — 
X Ch.. £6056 '" Injunctions have been issued 


5 Walker v. Brewster, [1867] against houses oftill-fame in Ame- 
5 Eq., 25, 1 Keener, 722 ; Bellamy rica, Hamilton v. Whitridge, 11 Md., 
v. Wells, [1890] 60 L. J., Ch., 156, 128, t Ames, 6137. ; ranford v. 
1 Keener, 778. Tyrrell, [1891]. 128 N. Y., 341, 1 
* Pollock v. Lester, (1853) 11 Keener, 788. 
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kutcha- drain the refuse-liquid of a shellac-factory, 
to the great discomfort and injury of the plaintiff, 
who had his garden close by, the Calcutta High 
Court granted exemplary damages and an in- 
junction. for the permanent stoppage of the 
nuisance." The working of large engines at a 
station for supplying electric light over a consider- 
able area of London, which damaged an adjoining 
public house by making it less comfortable, injur- 
ing its structure, and decreasing its value, was 
enjoined in the leading case of Shelfer v. City of 
London Electric Lighting Co? Diversion, obstruc- 
tion, abstraction and pollution of running water 
have all formed subjects of equitable interfer- 
ence.? “If the diversion of water...is a violation of 
the right of the plaintiffs," said Story, J., “and 
may permanently injure that right, and become 
by lapse of time the foundation of an adverse 
right in the defendant, I know of no more fit 
case for the interposition of a court of equity, by 
way of injunction, to restrain the defendants from 
such an injurious act."* The actual damage 
may be nominal, but where there is an injury 
to riparian rights Mellish, L. J., thought an in- 
junction ought to issue, upon the ground of 





* Galstaun v. Doonia Lal, [1905] 
32 Cal., 697. 

* (1895] 1 Ch., 287, the lease- 
holder and the reversioners of the 


Intyre v. Me Gavin, [1893] A.C., 

268 ; Baily v. Clark, [1902] 1 Ch., 

649; Gardner v, Trustees of New- 

burgh, [1816] 2 Bex Ch., 162, 1 
L Ven 


public house brought two separate — Keener, 654. katagiri v. 
suits, and both were held maintain- . MudZwukrishna, L1904] 28 Mad. 15. 
As to retention o 


able. Injunctions against nuisance 
have been allowed to tenant from 
year to year, 7nmcAóald vw. Ro- 


water on one's 
own land see Moholal v. Fivkore, 
28 Bom., 472;  Ramanuja 


binson, [1869] 4 Ch., 388, and ten- 
ant from week to week, Jomes v. 
Chappell, (1875] 20 Eq., 539, 1 
Keener,744. As to a reversioner's 
right see also Tucker v. Newman, 
[1839] 11 Ad. & E., 40. 
* Mensies v. Breadalbane, [1828 

3 Bligh, N.S., 414; Herron v, Rath- 
, mines Co, [1892] A. C, 498; Me 


IOI 


, 


— 

v. rihnasawmi, [1907] 3r Mad, 
169. Defendant not restrained from 
obstructing plaintiff in raising a 
dam, Venkatachalam v. Gaurival- 
laba, [1904] 27 Mad., 509. " 

* Web v. Portland Co, 3. Sumn., 
190, 197. Amsterdam Knitting 
Co. v. Dean, [1900] 162 N. Y., 278, 
I Ames, 573. 


Water rights. 





Disturbance 
of easement. 
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inconvenience of leaving the parties to repeated 
and successive actions for damages. Where 
a stream was polluted by the discharge of 
sewage and rendered unfit for domestic pur- 
poses, though the plaintif, a lower riparian owner, 
had not as yet put the water to such a use, yet 
her right to the stream in its natural purity was 
affirmed and supported? One riparian proprietor 
cannot under any circumstances divert and con- 
sume the entire flow of a stream for irrigation 
purposes to the exclusion of lower proprietors, 
and the latter may claim a mandatory injunc- 
tion to compel the restoration of the water- 
course to its natural form, and also a permanent 
injunction to restrain the former from repeating 
the wrongful act; Removal of the support of 
land* and obstruction of highway or of navigation: 
have also been specifically relieved by equity, 
even where the latter constituted a public nui- 
sance. The right to maintain an injunction to 
restrain a public nuisance affecting the health 
of the community seems to be widely recog- 
nised.? 

Akin to the last topic is that of the disturb- 
ance of an easement. The mischief relieved 
against, thought Lord Hardwicke, is that sort of 
material injury to the comfort of the existence 
of those who dwell in the neighbouring house, 











* Atty. Genl. v. Gr. East Co., 
[1871] 6 Ch, 572; Alty. Genl," v. 


t Clowes v. Staffordshire Potteries 
W. Co., [1873]8 Ch., 125; Penning- 


ton v. Brinsop Co, (1877] 5 Ch. 
D., 769. Rama wv Subramanta, 
[1908] 31 Mad, 171 (channel 
blocked up, plaintiff granted in- 
junction though no express finding 
as to damage). 

* Mann v. Willey, [1900] 51 N. 
Y. Ap.. 169, 1 Ames, 572. 

E Sech v. Narisau, [1996] 
4 CELL, 370 

* Birmingham vw. 


Allen, [1877] 
6 Ch. D., 284. 


* 


Brighton, [1900] 1 Ch., 276. 

* Atty. Genl. v. Richards, [1759] 
2 Ans., 603, 1 Ames, 615 ; Aity. 
Genl. v. Scott, (1904) 1 K. B., 404. 
Re Debs, (1895] 158 U. S., 564, was 
a case of stopping the mails. 

? Atty. Genl. v. Birmingham, 
[1858] 4 K & J.,528: Atir. Genl. 
v. Manchester, [1893] 2 Ch.. 87; 
Atty. Genl. v. Hunter, [1826] 1 
Dever. Eq, 12,1 Ames, 621. 
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requiring the application of a power to prevent, 
as well as remedy, an evil, for which damages 
more or less would be given in an action at 


law.' But here too the beneficent jurisdiction 
of equity has expanded,* so that an American 
judge has said, ''Injunction is uniformly held 


to be a proper remedy to protect against an 
interference with the enjoyment of an ease- 
ment." Page Wood, V. C., observed: ‘It 
cannot safely be held that this court will allow 
parties so to exercise rights which they may 
have in their soil as to inflict an injury on 
their neighbour if the neighbour is unwilling to 
take any compensation; or even though he be 
wiling to take compensation, if. he is not ready 
to submit to valuation of a jury, but insists on 
his own right to determine what the value of his 
property is; '* and, the plaintiffs having proved 
a right to light by an existing window, His Hon- 
our continued, * I think they are clearly entitled 
to retain the right as they acquired it, without 
being compelled to make any alteration in their 
house to enable other people to deal with their 
property. '* Without substantial interference 
there is no right of action, it has been more 
recently said, and, in addition, in order to obtain 
an injunction, the plaintiff must establish sub- . 








t Fishmongers’ Co. w. East India * Here plaintiffs —— suit, bad ` 


Co.,[1752]1 Dick., 1635, ap. Attorney been willing to sell ir com fort 
Geni. v. Nichol, [13809] 16 Ves , 338, and S for a y ni: ry 
I Ames, 536. reward, ! 


35 Cf. ger Mellisb, L. J., Leech — i 
v. Schweder, (1874) 9 Ch. Ap., 463, precil 
475. See also Colis v Home ec. heu 
Stores, [19047 ^. Go 17% — 
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stantial injury suffered or threatened. He must 
show material diminution in the value of his 
heritage, or material interference with his physical 
comfort.* An easement is always connected with 
the use of real property, and any obstruction of 
it, other than temporary, must go to the impair- 
ment of the use of the plaintiff's property.» No 
action of damages, e.g., can give adequate redress 
to a party who is hemmed in so as to have no 
passage of egress from his own farm.* Besides 
the tort is continuing. Where a man buys land 
subject to an easement, or grants an easement, 
it has been judicially pointed out, “ he cannot 
appropriate such property against an owner's 
will and say, ‘ I will compensate him in damages. ' 
A judgment for damages does not transfer the 
plaintiff’s property in the way* to the defendant, 
as would a judgment in trover or trespass for 
taking goods. Nor will the law restore the enjoy- 

ment to the owner. He may have repeated 

actions for damages, and neither gain enjoyment 

nor lose his right thereto. The law does not 

offer an adequate remedy. He is entitled to a 





E? — 
rivate purposes or necessities. " & P., 466. Eccles. Comrs. v. Aino, 
Evers, E Nelson, 41 Calif.. 278 1880] 14 Ch. D., 213. Aine v. 
(defendant offered plaintif an oliy, [1907) A. C., 13; Higgins v. 
aqueduct for a dit h). Betts, [1905] 2 Ch., 210. Cfo Ease- 
ıs Hlome «c. Stores v. mre — Act, ss. 225 k — 
1902] x Ch., 302. revd. [1904] A rami apurji wv. ram 
erro s.n. ` We v. bros! Se. Ædulji, [19905] Bom. L. R., 325 
Stores. This was a case of inter- Injunction was refused in J/lolland 


ference with ancient lighis, the v. Worley, (18841 26 Ch. D, 5758 ; 
rule-of law in which has been thus Dhunjibkoy vw. Lisboa, [1888] 13 
stated - '" In order to give a right Bom.,252; Gtanasham vw. .Moroóba, 
of action, and sustain the issue, ( 1894] 18 Bom., 474 ; but granted 
there must be a substantial priva- in Aadarthai v. RaAimó?hai, [1889] 
tion of light sufficient to render the 13 Bom., 674. 

occupation of the house uncomfort- * Koenig v. City of Watertown, 


a. 


able or to prevent the plaintiff from 104 Wis. 409 ; Jordersom v, Sutton 


carrying on his accustomed business &c. Co., [3899] 2 Ch., 217. 

on premises as beneficially as * Per Campbell, J., Nye v. 
he had formerly done." Aynsley Clark, 55 Mich , 599. 

wv. Glover, [1874; 1S Eq., 544. 552. ^ The 1 dispute in the case was 
citing Back v. Stacey, [1826] 2 C. about a right of way. » e 
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remedy that will restore him to enjoyment. ` 
Rights of way,* easements of light? and air,’ of 
support, and connected with water," are among i 
those which have been supported and enforced 
by means of injunction.’ i 

Property rights, whether corporeal or incor- Patent, copy- 
poreal, are governed by the same principles, and right. 
should receive equal protection.” A patent" is 
created by statute, and so is a copyright.” It is 
settled, said Kent, C., “that an injunction is the 
proper remedy to secure to a party the enjoyment 
of a statute privilege, of which he is in the actual 
possession, and when his legal title is not put 
in doubt. The equity jurisdiction in such a 
case is extremely benign and salutary. Without a 
it, the party would be exposed to constant and 
ruinous litigation as well as to have his right 
excessively impaired by frauds and evasion.”" 


* Hacke's Appeal, 101 Pa. St, common, Hall v. Byron, (1877) 4 8 
245. It is this class of cases, in Ch, D., 667, may beso protected at 
which the prevention of multipli- the instance of individuals who 
city of suits has been recognised have suffered special injury. In- 
as a ground of jurisdiction, that,in junction in support of an irrevoc- 
Pomeroy's opinion, marks the great able license was issued in Dodge v. 
advance of modern law over the doc- — 7oAnson, 04 N. E., 560. See generally 


A 


trine of Lords Hardwicke and Eldon Gale, Easements, 599 sqq. 
above referred to, 2 Eg. R.. 938. * Head v. Porter, (1895] 70 Fed.. 
* Thorpe v. Brum/iti, (1873) 3 498, 1 Ames, 649. 
Ch. Ap., 650, 1 Ames, 547; Tucker * "|t isa mental result...and the P 
v. Howard, [1880] 128 Mass., 361, machine, process or product is but d 
1 Keener, 854. e its material reflex and embodiment,” * 
* Yates v. Jack, [1866] 1 Ch. Ap, Smith v. Nichols, 1875]21 Wallace, — 
295, : Ames, 541; Mariin v. Price, — 112, 118. Sec Act V of 1888. — 
[1393] r Ch, 276, 1 Ames, 537; " Donaldson v. Beckett, [1774] 2 — — 
Colls v. Home Ze, Stores, supra; Bro. P. C., 129. Feffreys v. B , e 
Anath Nath v. Galstaun, | 1908] 12 6853) 4 H. L. C., 8rs. See An E 






C. W. N., era X of 1847. 
* Wilson v. Townend, [1860] 1. “CG Zi 

Dr. & Sm., 324, Ames, Hr Bass Ryder, [1815] 1 Johns. Ch., 611, 1 

v. Gregory, [1890] 25 Q . 43t; Ames, (statutory right to take 

Alten v. Latimer, (1894)2 Ch., 437. tolls and use turn-pike 

_* Phillips v. Bordman,4 Allen, Monopolies of ferry (Letion 


147. Gordon (1866] 2 Eq. ). market 
* London &c. Co. v. Evans, (Wilcox v. Steele, | 1904) i Ch., 212) 
[1892] 2 Ch. D, 432; /vimey v. and railway (Raritan C. Dela- 
Stocker, [1866) 1 Ch. Ap., 395. ware Co. 18 N. J., 
' Public easements, as rights of been similarly protected, 
vow E? d 3 H 
- Pla - a r My DW 
p —— am 1 = 1 à 
p M LE MO v IE, Se 
o ea eite c re oor. ELIT LM os 


Trade-mark, 


trade name. 
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Where there is an infringement of an exclusive 
privilege, the validity of this privilege being 
established, an injunction is a matter of course,’ 
and no question of actual damages can be 
mooted.‘ There may be an infringement of a 
patentin India by importing for sale or even 
experimental purposes? there articles manufactur- 
ed according to this patent in a foreign country ;^ 
and an unfair abridgement or a servile or 
evasive imitation? of the plaintiff's book will be 
a violation of his copyright. "There is property 
in a trade-mark too in India? and where the 
plaintiff has so used a mark or name in connec- 
tion with his goods that the use of a similar mark 
or name bv the defendant is likely to induce 
intending purchasers to think that they are pur- 
chasing the plaintiff's goods when they purchase 


——— — ` — ——— — — —— — 





— — M MÀ — — 


t As to infringement of patent, against itself, but against subjects, 
see Terrell, Patents, Ch, xvi; of Dixon v. London S, A. Co. [1876] 1 
copyright, see Copinger, Copyrigt, <A, C. 632. 

Ch. vi. " Saunders v. Smith, [1838] 3 

e Where, e.g., the patent is My. & Cr., 7t1. As to 4onafide 
invalid, there can be no injunction abridgment, see Roussac v. Thacker, 
to restrain an alleged infringement, [15864] 1 Hyde, 9, 23. 

S.R A., s. 54, ill. (4) ; so.where the " Emerson v, Davies, 3 Story, 
work pirated is libellous or obscene, 768; Macmillan v. Suresh Deó, 
or pernicious, ibid, ill. (e); Walco? [1890] 17 CaL, 962; Ganga- 
v. Walker, [180217 Ves. I; Southey vishnu v. Moreshoar, [1888] 13 
v. Sherwood, [1817] 2 Mer., 435; Bom., 358. Qy as to translation, 
or where the trade-mark imitat-d 4ddéurrahman v., Mahomed, [1890] 
was not honestly used, S. R. ^A, 14 Bom, 586; Macmillan v. 


s. St, ill. (w). M Zaka, [1903] 19 Bom., $37. See 
* Badische v. Levinstein, (1885) Copinger, Copyright, 187-190. 
24 Ch. D., 156. Werner Motors v. $s SFR. A. 54, exp Cf. 


iy 

Gamage,|1904]1 Ch.. 264 (patent ; — Ewing v. Chooneeloll, | 1865) Cor. 
Hogg v. Scott, |1874] 18 Eq.. 444, 150. There is a right in otker 
1 Ames, 655, (copyright) : Exchange markets too where the mark has 
Co. v. Gregory, 1896) 1 Q. B., 147. not yet been used, Lavergne v. Cooper, 
! Tinsley v. Lacy |1863): H & M. ps ] $ Mad., 149. 'Tradesmark' is 
747; ; Cosbett v. Woodward, PA efined in I. P. C., s. 478. See also 
18 Eq., 444; Wirt v. Hicks, [ 1891 Merchandise Marks Act (IV ot 
46 Fed., 71, I Ames, 627. - 1889) English and American 
^ United Telephone € v. authorities pount In eu of a 
Sharpler, (1885) 29 Ch. D., 164. _ property right here, Farina v. 
— Von | 18:2 v. Neustadt, [1880] Silverlock, (1856] 6 De G. M. & 
14 Ch. D., 230. A patent is a pri- G, 214, 217 ; 4 Pomeroy, Eg. J. 


. vilege granted by the crown not e 1354. Kerly, Trade Marks, 4, 483. 


KA 


We 
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the defendant's, the court will interfere in favour 


of the plaintiff." The resemblance need not be 
exact, nor is it necessary to prove actual 
damage to the plaintiff’ or even a fraudulent 


intent in the defendant.* 


Every person should so 


use his own property as not to injure the property 


of another, and he is held to be accountable 
for the natural and probable result of bis acts.^ 
Whatever the intent, the imposition upon the 


public is the test of the invasion of the plaintiff's 


right, and 
to prevent.’ 


it is this wrong which the courts seek 
A man may 


have property in his 


name or reputation, and one who seeks to profit 


himself by making such use of either as 
is calculated 
likely to find himself in court.’ 


ally fraudulent or 


84; Singer Mfg. Co. v. Zoos, 
19; Badische A. S. Fabrik vw. 
Maneckii, (1893117 Bom., 584, 593; 
Ralli v. Fleming, [187313 Cal , 430; 
Faylor «v. Virasamsz, (1832) 6 Mad., 
IIO; Barlow v. Gotindram, 
[1397] 24 Cal, 364: Ewing v. 
Grant Smith; (1864) 2 Hyde, 18s. 
Labels, forms of packages, facings 
&c. too may be protected to prevent 
unfair competition, Coats v. Merrick 
Thread Co. [1893] r49 U. S., 562. 
As to ‘trade names, see Waller v. 
Ashton, (1902] 2 Ch., 282 ; Redda- 
way v. Schroder Smith, | 1905] 
9 C. W. N. 281, affg., $ ibid, 151. 
American Waltham Watch Co. v. 
U.S. Watch Co., [1899] 173 Mass., 
85, 33 L.R.A., 826 ; Wotherspoon v. 
Currie, [1871] 5 H. L, 508. Noor- 
codem v. Sowden, [1904] Se ME 
BE 45. P3. 2s me Cotton S. D. 
Assn. v. Harwood Cash Co., (1907) 
76 L.] , Ch., 670. 

s + It is sufficient if it be calcula- 
ted to deceive the unwary, 
incautious or the ignorant pur- 
chaser,” eg v. Schuler, 123 

| Fed., 205. Even where parties have 
the same name, care should be 


a, 


-- 


> " ú Ki — 


IS actu- 
to deceive, is 


A publisher who 


taken to avoid misleading, MWrilime- 
fon wv. Fox, [1838] 3 My. & Cr., 
338 ; Singer v. Wilson, [1873] 3 ^. 
C., 376 ; Royal Baking | Powder Co. 
v. Royal, 122 Fed., 337; Dunlop 
Pneumatic Tyre Co. v. Dunlop 
Motor €o, [1907] 76 EL J.,.P. C., 
102 ; Merriam Co. v. Ogilvie, [1908] 
16 L R.A., N.S., 549. But to apply 
same name to private property may 
not be a wrong, Day v. Brownrigg, 
[1879] ro Ch. D , 294. 

* Bourne v. Swan E Edgar, 
[1903 1 Ch., 211, 223. “The very 
ife of a trade-mark depends upon 
the promptitude with which it is 
vindicated.” Ychnson v. Orr Ewing, 

1882] 7 A. C, 219. Smidt v. 

eddaway, [1905] 32 Cal., 401. 

* Ibid. Grasam & Co. v. Kerr 
r869! 3 B. L. R. Ap s 

me v. Adams, 125 ed., 


782. 
* Enterprise Mfg. Co. v. Landers, 
a I 


I Fed., 923. 
P. 2 Pomeroy, &g. NM. TORQUE. is 


Beaw., 112, in so far as it 
to limit the interference Le court 


to mischief done to pr y, can 

hardly be sup ter the 

- Judicature Act. Quartz Hill Con- 
a | DEW 
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advertised for sale certain poems falsely ascribed 
to Lord Byron was enjoined from publishing 
them." So may the promoter of a bubble com- 
pany be restrained from publishing without 
authority and consent the names of respectable 
persons as directors and trustees.” 
Literary pro- A right of property analogous toa copyright 
perty. has been recognised and protected in unpublished 
'* writings, etchings and sketches.* The writer of 
a letter retains such an interest in it as to entitle 
him or his representative to an injunction against 
its publication by the recipient or his representa- 
tive, though the former cannot apparently compel 
the latter to surrender the letter. Where a 
professor delivers an address, pupils may take 
notes for their own information but not publish 
them for profit Nor where one person has 
collected news, can another appropriate and use 
the fruits of his labour? And in one case a 





Min. Co. v. Beall, [1882]20 Ch D., ~ by poet Pope, Pope v. Curi, [1741] 
or: Re RivwWres Trade Mark, 2 Ark., 342, was enjoined. The 
[1854] 26 Ch. D., 48, 53. Cf. S.R. court said in the last case, “at most 


aS S4, ill. (x). the receiver has only a . joint 
= t ord Byron ev  JYohmstom, property with the writer." Pip vw. 
(1816] 2 Mer. 29. Pennell, [1907] 76 L. J. Ch., 663. 


Routh v. Webster, (1847), IO * Re WAeatcroft, [1877] 6 Ch. D., 
Holden, 97. And recipient may publish 
(1869] 7 Eq. 488; Walter v. the letters in self-defence, Perceval 
Ashton, [1902] 2 Ch., 282. v. Phipps, [1813] 2 V. & B., 19. 
Ze v. Richardson, [1758] See also Hopkinson v. Burghizy, 

2 Bro. P. C, 138. Representation [1867]! 2 Ch., 447. 
of an unpublished play or musical 7 Abernethy v. Hutchinson, [1825) 
composition, may be enjoined, 1 H. & Tw., 28 (tempora injunc- 
Morris v. Kelly, (1820] t].& W., tion); Caird v. Sime, [1887] 12 
481 ; Tompkins v. Halleck, 133 A. C. 326. “Where persons are 
> Mass., 32. admitted, as pupils or otherwise to 
* Prince Albert e Strange [1849] hear public lectures, it is upon the 
j 1M. & G., 25,2 De G. & S., 652. implied confidenceand contract that 


- * S. R.A. s 54, ill. (y); Lytton they will not use any means to 
v. . (1884] 54 L. J. Ch, injure or take away the exclusive 


t of the lecturer in his own 
lectures, whether that be to publi- 
«ation in print or oral delivery." 
t ins v. Halleck, 133 Mass., 32. 
* Exchange Tel. Co. v. Gregory, 
Amb, . [895] I Q.B., 147 ; Exchange Co. v. 
? trai News, [1897] 2 Ch., 48. 
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RIGHT OF PRIVACY 


photographer was enjoined from exhibiting and 
selling in the form of a Christmas card 





the 


ness of a lady photographed by bm. 


In certain parts of India there is a customary 
right of privacy, and though, strictly speaking, 
this is personal and unconnected with property, 
yet it may have to be protected by enjoining 
house-owners from making such constructions as 


are calculated to place adjoining premises occupied 
by pardanishin ladies in an exposed situation.^ . 
A trade secret is a property, and a breach of 


confidence 


resulting in the divulging of such 


secret may cause irreparable loss to the plaintiff 


and be enjoined.? 


' Pollard e Photographic Co., 
[1888] 40 Ch. D., 345, 1 Keener, 
76. In America the right of an 
individual not to have his rtrait 
or representation published in any 
form, without his consent, has been 
much discussed, 4 Harv. L. Rev., 
193. It was denied by a divided 
court in Roberson v. Rochester 
Folding Box Co, (1902] £O Es 
R.A., 478, 1 Scott, 178, and affirmed 
unanimously in Paresich v. New 
England L. J. Co., [1905] 50 S. E., 
68, 1 Scott, 194, and in Edison v. 
Edison Polyform Mfg. Co., [1907] 
67 Atl., 392. Contra, Corelli v. Wali, 
—— T a a 24a. Gan I 

issenting in the first case, said : 
" The right of privacy, or the right 
of the individual to be let alone, is 
a personal right, which is not with- 
out judicial recognition, It is the 
complement of the right to the 
immunity of one’s person. The 
individual has always been entitled 
to be protected in the exclusive use 
and enjoyment of that which is his 
own...... he principle is fundamen- 
tal and essential in organised 
society that every one, in exercising 
i personal —— n in —— d 

is pro 5 respect the right 
of X du think that joa 
plaintiff has the same property in 


the right to be protected against 
x32 ydg | 
— * = 
— 
* ^ — ` as, Kë 
» ~ m ce 


or 
value is 


som v. Moat, 


W., 394- 
discovers and k 


_ which 


So may a breach of good faith 





the use of her face for defendant's 
purposes, as she would 
publishing her 
right 
if she had sat 
photograph, but, if her face 
her portraiture hasa value the 
hers exclusively until the 
use be granted away to the public." 
Cf. Schuyler v. Curtis, [1892] 64 Hun, 
594, 1 Keener, 95 (statue). 1 Cooley, 
Legal 


commercial 
have if they were 
literary compositions. 
would be conceded 
for her 


The 


Toris, 360 sqq.; 1 Street, 


Liability, 318 sq 


q 
* Go&a! v. Radho, [1888] 10 All., 


358 (collects previous cases); Aéddul 
v. Emile, 
Kundan v. 
29 All., 64; 
[1907] ibid, 582, Contra, Azuf v. 
A meerubibi, (1894) 18 Mad., 163; 
Sri Narain 
C. WWW, 


1893] 16 AIL, 69; 
LE Chand. [1906] 
Abdul v. Bhagwan, 


v. Jodoo, [1900] 5 
* S. R. A.,s. 54, ill. (s); Morri- 
(1851) 9 Hare, 241 ; 
Yovatt v. Winyard, [1820] 1 J. & 


secret a pro- 
cess of manufacture, whether paten- 
table or not, hasa property n 

this court will protect 
against one who, 
contract and breach of confidence, 
undertakes to apply itto his own 
use or to disclose it to a third 


person," Salomon v. Hertz, [1885] 


8o9 


like- 


'"(ne who invents or 


in violation of 


Right of 
privacy. 


Divulging of 


secret. 


Tort need not 
be im respect 
of property. 


e 4 
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on the part of a solicitor, who was previously 
another solicitor's clerk, and now is appearing 
for parties against whom his former master was 
employed.' 

The tort in order to attract equitable relief, 
need not violate a right of . property. Ina case 
otherwise proper, e.g., the making of defamatory 
statements may be enjoined, even though (he 
publication may be shown not to be injurious to 
the plaintiff's property... Injunctions have been 
granted in England against marrying infant wards 
of court, and even parents have been restrained 
in the matter of the custody and education of 
their children. The main consideration with the 
court is the welfare, moral, religious and physi- 
cal, of the infant, and ties of affection are not dis- 
regarded.* An Indian court can try and give 
damages in respect of all kinds of torts; there 
is no reason therefore why, if it thinks fit, it 
should not grant preventive relief by way of 
injunction in any case of civil injury which it has 
jurisdiction to redress... Where the alleged wrong 





m N. J Eq., 400, 1 Ames, 129. ublication merely because it is 
t medicines are not always — The Judicature Acts 
ected, Williams v. Williams, have altered the English practice, 
1817] 3 Mer. 157. But see Collard v. Marshall, [1892] 1 Ch., 
ther Co, v. Lorsont&, [1870] 9 $71; Monson v. Tussauds, |1894) 
CL: $. Cf. Zipping v. Clarke, 1 Q. B., 671, 690, 698. Odgers, 
Ç 43] 2 Hare. 383. Distinguish ` Ziel Ch. XIV; Bower, Defamation, 
ames v. James, (1872) 13 Eq., 196-8. Astoa trade libel see Ziver- 
421. pool &c. Assen. v. Smith, [1888] 37 
* Brichene v. Thorp, [1821] Jac, Ch D., 170. 
300. Cf. Mellor e Thompson, 3 Smith v, Smith, [174513 Atk., 
[1885] sr Ch. D, 55 (motion 304, 307; Shelley v. Westbrooke, 
heard im camera to preserve secret); — (1817) Jac., 266». ; Kerr, Znj., 541-2. 
Hardy e Veasey, (1868) 3 Ex. * Re McGraith, [1893] 1 Ch., 
107 (case of nker disclosing 143,148; Eversley, Dom, Rel, 513, 
state of customer's account). 514 
SS R.A, & 55, ill, (e), UR * Cf. Srinivasa v. Tiruvengada, 
English courts formerly did not [DE It Mad, 450; .WMoAadim v. 
(Prudential Assurance Cow v. ivlingappa, [1899] 23 Bom., 666; 
Knott, [1874] 10 Ch. Ap., 142, 1 Chapsey v. Jethabhai, (1907) 9 
Keener, 53) and American courts Bom. L,R, 569. Woodroffe, /nj., 
even now do not (Raymond v. 541, 
Russell, 143 Mass, 294) restrain 9 
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LABOUR AND CAPITAL. Sit 


is not one of which the municipal courts take 
cognisance, it is clear, however, that there will be 
no right to sue even for an injunction.‘ Where, 
e.g., the plaintiffs, who were Mahomedans, wished 
to prevent the defendants, who were also Maho- 
medans, from performing a service called Auztbah 
in their own private mosque on Fridays, not on the 
ground of any disturbance or illegal annoyance 
to the rest of the community or any infringement 
of the rights of their co-worsbippers, but because 
the practice was alleged to be contrary to the 
Mahomedan religion, the Madras High Court 
held that the plaint disclosed no cause of action.? 

The growing conflict between capital and 
labour has brought into existence combinations 
and trades-unions and has resulted in the strike, 
the boycott,‘ and in picketing.» A large body of 
cases, especially in America, has arisen out of 
interference by third persons with the rights of 
employers and the employed. The question, 
however, is generally one of the substantive law 
of torts, vís., is the act complained of an action- 
able wrong? Where it is, the right to an injunc- 
tion cannot be denied ; and when such cases arise 
in India—and they may in the not very distant 
future,—I am sure that the wrong-doer will find 
that the arm of the law here too is long enough 
to reach him. 

Courts of equity have deliberately abstained 
from fixing any definite bounds as regards the 
wrongs and abuses which they will and will not 





restrain by injunction. The objection therefore 
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eynolds v. Davis, [1908] 17 xxviii. 


ts 


Conflict 
between 
labour a 
capital, 


Political 
wrongs. 


nd 


Perpetual! 
mandatory 
injunction. 


Smk v. 
Seng, 








"^ 


12 SPECIFIC RELIEF. 


that the use of an injunction for the particular 
purpose for which it is sought is novel, can 
scarcely be fatal in any case." "'' The traditional 
limits. of proceedings in equity," says Holmes, 
]. "have not embraced a remedy for political 
wrongs," but the Supreme Court of Colorado 
has held that the state can enjoin election officials 
from committing illegal and fraudulent acts in. 
the matter of a forthcoming state election. 

A word now about perpetual mandatory 
injunctions. It may be impossible in some 
cases to restore the sta/us quo unless the wrong- 
doer is made to undo the wrong which he has 
committed. To prevent the breach of an obliga- 
tion, therefore, a court of equity may find it 
necessary to compel the performance of certain 
acts, and if they are such as the court is capable 
of enforcing, it may, in its discretion, enjoin the 
performance of these acts by the defendant. 
Such mandatory relief may be proper in many 
cases of wilful waste as of trespass to property, 
and where there is an actual existing nuisance® 
or disturbance of a right of easement, the wrong 
can seldom be redressed by a purely restrictive 
injunction. Now, the history of mandatory 
injunctions, said one of the greatest Masters of 
the Rolls in England, “is a curious one. At one 
time it was supposed that the court would not 
issue mandatory injunctions at all. At a more 
recent period, in cases of nuisance, a mandatory 
injunction was granted under the form of res- 
training the defendant from continuing the 
nuisance. The court seems to have thought that 








t Spelling, 7nj.. 777- * [n this case it may be questioned, 


7 \ > 
* Giles 3 ? Us. however, if a mandatory injunction 
- e — — issued after trial is T4 fact other 
? e Miller v. d 86 Pac BR  thanan ordinary decree for abate- 
224; 20 Harv L. R., 158. ment, A Pomeroy, £7. J, s. 1359. 
e 8. R. A. s. 58. 
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there was some wonderful virtue in that form, and 
that extra caution was to be exercised in granting 
it. To that proposition I can by no means assent. 
Every injunction requires to be granted with care 
and caution, and | do not know what is meant 
by extraordinary caution. Every judge ought to 
exercise care, and it is not more needed in one 
case than in another. In looking at the reason 
of the thing, there is not any pretence for such a 
distinction as was supposed to exist between this 
and other forms of injunctions. If a man is 
gradually fouling a stream with sewage, the court 
never has any hesitation in enjoining him. What 
difference could it make if instead of fouling it 
day by day he stopped it altogether? In granting 
a mandatory injunction, the court did not mean 
that the man injured could not be compensated 
by damages, but thatthe case was one in which it 
was difficult to assess damages, and in which, if it 
were not granted, the defendant would be allowed 
practically to deprive the plaintiff of the enjoyment 
ot his property if he would give him a price for it. 
Where, therefore, money could not adequately 
reinstate the person injured, the court said, as in 
cases of specific performance, “ we -will put you 
in the same position as before the injury was 
done." When once the principle was established, 
why should it make any difference that the wrong- 
doer had done the wrong, or practically done it 
before the bill was filed? It could make no 
difference where the plaintiff's right remained and 
had not been lost by delay or acquiescence. ”™ 
Let us now look at some concrete instances. 
The case before Sir G. Jessel was one of an 
interference with the access of light and air to 


' Smit’ v. Smith, [18725] 20 Eq., Narain v. Zara, [1904] 8 C. W. 


$00, 1 Ames, 543. Cf. Za4sámi N. 710, 712-3. 
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Nuisance, 


gë ere ER =~ 
! Smith v. Smith, supra. Cf. S.R. 





814 SPECIFIC RELIEF. , 
the house which the plaintiff owned and occupied. 
The defendant bad built up to the height of 28 
feet 8 inches, exactly opposite to some of the 
plaintiff's windows, a wall which originally was 
only 9 feet high, with the result that one of the 
plaintiff's rooms, used as a workshop, had been 
rendered useless for that purpose, and the others 
could scarcely be used except by gas-light, and 
the plaintiff and his family had been injured in 
health. The learned judge said, “The injury 
was most serious to the plaintiff, and he could 
not be compensated without the defendant buying 


the house, while as regards the defendant I am- 


not satisfied that any considerable sum has been 
laid out upon his buildings....... I think I have no 
right to say that the plaintiff is to give up the 
house and take pecuniary compensation for it, 
because it is more convenient for the defendant." 
A mandatory injunction for the removal of the 
new wall was granted.‘ This is a typical case 
of an interference with an easement. i 
A nuisance may arise from some construction, 
say, a projecting eave, or a sewer,’ or an 
obstruction —— along a highway,‘ or a dam 
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Lallubhai, [1904] 29 Bom, 157 ; 
A., s. 55. ill, (2). Per Gra " | D T Anderson v. Hardut, [1905] 9 
“The injury caused tothe plaintiffs C. W. N., 543; Fra»yi Shaparyi v. 
estate by the defendant's wrongful — Framji Edulji, [1904] 7 Bom. 
act bein 


equity will not allow the wrongdoer 
to compe! innocent persons to sell 
their right at a valuation, but will 
compel him to restore the premises, 
as nearly as may be, to their original 
condition." Zucker v. Howard, 
E 128 Mass., 361, 1 Ames, 549. 
f. Arehl v. Burrell, (1878) 7 Ch. 
D.,5 51, 1 Keener, 850 ; I1 Ch. D., 
146. Recent Indian cases where 
interference with light and air has 
been prevented y mMandator 
injunctions are Fare v, Sana Ullah, 
[1897] 19 All, 259; Cholalal v. 


g substantial, a court of L. R., 73, 352, 825. 
3 


S. R. A., s. 55, ill. (4). 

* Rand Co. v. Burlington, [1904] 
97 N. W. R, 1095, (lowa). In 
Sellos v. Local Board, (1885) 
140 B.D., 928, a public urinal, 
which was a nuisance to a private 
house, was directed to be re- 
moved. ` 

* Turpin v. Dennis, 139 Ill, 274. 
Distinguish Atiy. Genk v. Ely, 
[1868] 6 Eq. 106. Cf. New- 
march v. Brandling, (1818) 3 Sw., 

; Spencer v. London d B. R. 
Co., [1836] 8 Sim,, 193. 
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across a stream,' which clearly cannot be abated 
by enjoining mere passivity upon the wrong-doer. 
Overhanging branches or extending roots of trees 
may cause a nuisance against which a merely 
restraining injunction will not be a workable 
remedy; And if a copyright or trademark patent, 
has been pirated or a patent infringed, it will copyright. 
generally be necessary for the protection of 
the plaintiff that the product of such piracy or ' 
infringement should be surrendered or destroyed.5 
So in a case of waste the wrong-doer may be waste 
compelled to undo his devastation. Such was 
the case of Vane v. Lord Barnard,* where the 
defendant, who had, on the marriage of the plain- 
tiff, his eldest son, settled Raby Castle on himself 
for life, without impeachment of waste, and 
remainder to his son for life, in a fit of displeasure 
against this son, got two hundred workmen to- 
gether, and of a sudden, in a few days, stript the 
castle of the lead, iron, glass-doors, and boards, 
etc., to the value of £3000. Lord Cowper, C., 
decreed that the castle should be repaired and 
put to the same condition it was in at the expense 
and charge of Lord Barnard. Similarly, as a 
general rule, “ where a defendant has gone on 
without right and without excuse in an attempt 
to appropriate the plaintiff's property, or to inter- 
fere with his rights, and has changed the condi- 
tion of his real estate, he is compelled to undo 


! Rothery v. N. Y. Rubr Co 34 L.J. Ch., 289, 291. Letters and 
18382] go N.Y., 30, 1 Ames, 567. Cf. — — ene eee the 


airam v. Babaji, acit a which = 
184; Raja of Ven v. Muddu enjoined, " EL be Che e 
Krishna, [1904 2 ec 15. A., ad : 
3 Lakshmi v. Tara ge $5. 55h j. ` | 
Prosanna, Ligas] $3 at Cal. Lim 4 738, r Ames, ` 


S R.A, a s5 € arne v. 479. cy. 
Decr v. P —8 aL 3] Att so. Ames = 
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so far as possible, what he has wrongfully done 
affecting the plaintiff, and to pay the damages. 
In such a case the plaintiff is not compelled to 
part with his property at a valuation, even though 
it would be much cheaper for the defendant to pay 
the damages in money than to restore the pro- 
perty....One who has gone on wrongfully in a 
wilful invasion of the plaintiff's right in real estate 
has no equity to set up against the plaintiff's 
claim to have his property restored to him as it 
was before the wrong was done" Where two 
railway companies were rivals in traffic; and the 
defendants, with the object of diverting that 
traffic and inducing persons to travel on their line 
of railway, erected a strong stockade upon a 
foot-path used by passengers on the plaintiff’s 
railway, Page Wood, V. C., said there was trespass 
and irremediable damage which the court would 
interfere to prevent, the diversion of the traffic 
being a sort of damage which could not be 
measured. So where in abuse of a license, the 
defendant piled huge quantities of rock upon some 
unoccupied lots of the plaintiff and, in spite of 
repeated demands, neglected to remove them, 
the New York Court of Appeals held that the 
plaintiff's remedy was not to remove the stone 


* Per Knowlton, J., Zync v. 


amounting to a standing by so as 
Union Inst., [1893] I59 Mass, 


to induce the belief that the owner 


306, 308, 1 Keener, 647, ; Jethalal 
v. Laléha:, 11994] 28 Bom., 298. 
Where defendant built a wall 
partly on his own land and partly 
on plaintiff's, a4 mandatory injunc- 
tion was issued for the removal of 
the encroachment, Ismay, J. C. 
saying : ''It is a well-established 
law in England that, if a stranger 
builds on the land of another, 
although believing it to be his own, 
the owner is entitled to recover the 
land with the building on it, unless 
there are special circumstances 


intended to forego his right or to 
an acquiescence in his building on 
the land. Thisis also the law in 
India, with the exception that the 
party building on the land of 
another is allowed to remove the 
building." Mohan Lal v. Chunni 
Pe Sk = a WN... R 4. 


ondon de 


shire &@c. Ry. Co., (1867) Eq., 
174. In Bidwell v. eldom, | 1891 
63 L. T., ros, North, J., decr 


restoration 


of a ditch, bank, and 
fence, à e 
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and then sue the defendant for the recovery of the 
expense incurred,—the owner could not be com- 
pelled to do in advance for the trespasser what 
the latter was bound to do,—and that a mandatory 
injunction must go.’ 

The object of a mandatory injunction, I may 
note here, is to restore things to their original 
condition and not to create a new state of things. 
Where, therefore, the defendant had made a roof 
which interfered with the privacy of the plaintiff's 
house, the Allahabad Court held that he could 
not be ordered to erect a wall on the roof, so as 
to prevent a view of the plaintiff's house from 
the roof? A mandatory injunction will not also 
be issued against a trespasser compelling him 
to come on the land, on which he had trespassed, 
to remove an encroachment made thereon by him.” 

In India the question as toa right to a man- 
datory injunction is frequently raised between 
co-sharers. If several owners are in possession 
of undivided property, none of them has a right 
to appropriate to his exclusive use any portion 
of this property and thus effect a compulsory 
partition in his own favour according to his 
choice.‘ One coparcener, therefore, has no right 
to place any constructions upon what belongs to 
all, and, if he does so, another coparcener may 
obtain a mandatory injunction for its removal, 
without proving (according tothe Allahabad High 
Court) any special damage. But Wilson, J., 





' Wáeelacé v. Noonan, [1888] v. /mfiazuddim, [1895] 18 Am. DCH 
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denied that there was any such broad proposition 
that one co-owner was entitled to an injunction 
restraining another co-owner from exceeding his 
rights absolutely, and without reference to the 
amount of damage sustained by the one side or 
the other from the granting or withholding of 
the injunction.’ And the Calcutta High Court 
has refused à mandatory injunction for refilling a 
tank which the defendant had excavated in com- 
mon land, which was shown to be fit for cultivation. 
The learned judges said: '' Before an injunction 
is issued in favour of one against another co-sharer, 
directing that a portion of the property alleged 
to have been dealt with adversely should be 
restored to its former condition, the plaintiff must 
show that he has sustained some substantial injury 
that affects his position." It is difficult to see 
on principle why encroachment upon land in 
which the defendant has some title should be put 
upon a different footing from that upon land in 
which he has no title, and if in the latter case an 
injunction, mandatory or restrictive, is not a matter 
of course, why it should be so in the former.’ 

A mandatory injunction may also be granted 
to prevent a breach of contract. In fact, where 
an express contract has been broken, English 
courts are not in the habit of scrutinising the 
damage actually caused. Where it had been 





appeared). Cf. Nadir v. Zainulas- it without plaintiffs consent, The 


dm, [1900] 20 A. W. N., 196. only remedy of co.sbarer under 
: mnugger Jute Co. v. Ram such circumstances seems ‘to be 
Narain Chatterji, [1886] 14. Cal, suit or application Tor partition, 


189. Fasilatunnessa v. Zog, | 1903] 
30 Cal.. gor. 

2 Foy Chunder Rukhit v. Bippro 
Churn Anik (1886) 14 Cal., 236. 

* In Phani Singh e Nawab 
de th {19051 28 AIL, 161, Stanley, 

. J., and Burkitt, J., refused an 
injunction against a co-owner who 
had taken exclusive possession of 
joint property and was dealing with - 
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Jagar Nath v. Fai Nath, | 1904] 27 
All., 88. Butsee Nannhi v. Dau- 
jet, [1905] 4 A. L, J. RE, 256 ; 
Soshi Ghose v. Gonesh Ghose, [ 1902] 
29 Cal., 500. 

* Dcherty v. Allman, [1878] 3 A. 
C., 729. 1 Keener, 481 ; Leech v. 
Schweder, [1874] 9 Ch. 463; 
Atiy. Genl. vw. Mid-Kent Ry. Co., 
[1868] 3 Ch., 104. 
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agreed that certain grounds would be laid out as 
a garden, and the defendants erected stables 
thereupon, they were compelled to remove them.' 
And where the estate had been laid out for 
building purposes according to a regular scheme, 
and the defendant built two houses with bay 
windows projecting about tbree feet beyond the 
line of frontage of the other houses, Hall, V. C., 
refused to listen to suggestions of hardship and 
loss of value, and so forth, and granted a man- 
datory injunction.* A diversion of a stream of 
water, in breach of an agreement, may be 
remedied by a mandatory injunction to restore 
the original condition and direction,? and a tenant 
of a coal mine, who, contrary to his covenants, 
keeps a communication with an adjoining mine 
open and permits water to flow thereby, may be 
compelled to close the channel.‘ You will 
remember the cases of restrictive covenants I 
discussed in Lecture VII. The doctrine of ZzZ€ 
v. Moxhay, has been held in England not to 
extend to affirmative covenants.” A mandatory 


injunction therefore will not be issued where 
court 
parties to the contract.’ 


parties before the 


v. Hinskissow, [13830] 
A Sim.. 13 

* Lord Manners v. Johnson, 
[1875] x Cb.. 67, t Ames, 130. He 
referred to Aemp v. Soder, [1351] 
t Sim. N. S., 517, 520, where Lord 
Cranworth said: “A rson who 
stipulates that her neighbour shall 
not keep a school, stipulates that 
she shall be relieved from all 
anxiety arising from a school 
being Kept. See the feeling of 
anxiety is damage." Cf. Atty. Gen. 
v. Wimbledom House Estate Oö., 
(19041 73 L. J. Ch, 593 (buildin 
created in contravention of Engli 
Public Health Act, 51 & 52 Vict. 
c. 532, s. 3). But where a contract 
bas been entered into and a sc 
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made for carrying out two purposes 
which turn out to be incompatible 
with each other, neither party has 
any remedy against the other in 
respect of damage sustained by the 
execution of the scheme where 
nothing has been done or omitted 
which was not contemplated by 
both parties, Zytt/etomn Times Co. v. 
Warners, [1907] 76 LJ., P.C., 100. 

" Duke o, hire vw. Eigin, 


[1851] 14 Beav., 530. ` 
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11843] 7 Beav., 127- ` 
* (1348]2 Pb.,774.777. Finch, 777- 
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Statutory It may be useful to note with regard to the 

— defence of statutory authority, which is sometimes 
raised, that “if a person or a body of persons 
having statutory authority for the construction of 
works (whether those works are for the benefit of 
the public or for the benefit of the undertakers, or 
as in the case of a railway, partly for the benefit 
of the undertakers and partly for the good of the 
public) exceeds or abuses the powers conferred 
by the legislature, the remedy of a person* 
injured in consequence is by action or suit, and 
not by a proceeding for compensation under the 
statute which has been so transgressed. Powers 
of this sort are to be exercised with ordinary care 
and skill and with some regard to the property 
and rights of others. They are granted on the 
condition, sometimes expressed and sometimes 
understood, that the undertakers shall do as little 
damage as possible in the exercise of their 
statutory powers." The court will therefore in 
a proper case restrain the abuse of statutory 
authority by an injunction. 

Delay, acqui- It has been observed that no other equitable 

qm remedy is more liable to be defeated by acquies- 
cence, or by delay on the plaintiffs part from 
which acquiescence may be inferred? Delay in 
itself short of the limitation period, whether in 
objecting or in suing, is, as we have seen, of 
scarcely any consequence, where the defendant 
has not been prejudiced thereby.' All the cir- 





! Per Lord Macnaghten, Gaek- Garrett, of cil., 224 Ante, 794 5. Cf. 
war v. Gandhi, [1902]2; Bom., 344, Z. § N.W. Ry. v. Westminster Corp , 
352, P. C. Ricket vN- Metropolitan — [1994] 73 L. J. Ch, 386 ; Saundéy 
Ry. Co., (186712 H L., 175, 202; v. City of London Water Comrs, 
Geddis v. Prop. of Bann Reservoir, (1905) 75 ibid, P.C., 25. 

(18781 3 A. C., 430, 455, Garrett, * 4 Pomeroy, £7. J, s. I359. 
Nuisances, Ch. vii. Ghamasham | v.  Moroéa, [1894] 

2 Canadian Pacific Ry. Co. v. 18 Bom, 474; Benode Coomaree 
Parke, (1 A. C., 535 ; Sankara- vV. Soudaminey, [1389] 16 Cal, 
radivelu v. . of oin Ps Saaz, 

Afad., 72. Onus on the defendant, ` * Greatrex v, Greairex, [1847] 1 
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cumstances of the case have to be taken into 
consideration by the court, not only the injury to 
the plaintiff, but also the amount which has been 
laid out by the defendant.' And though there is 
nothing to prevent a court granting a- mandatory 
injunction for the removal, say, of a building or 
Structure after it has been completed, yet a 
plaintiff, who waits till such completion and 
knowingly permits the defendant to incur large 
expenditure, may then find the balance 
of convenience incline heavily against the drastic 
remedy of a mandatory injunction.* Delay may 
also be evidence of acquiescence, and in the 
case of a continuing breach acquiescence will 
bar the grant of an injunction of.any kind 
whatsoever.* The court does not on light grounds 


act against the legal rights of parties ; there 
must be fraud or such acquiescence, said Lord 
St. Leonards, as in view of this court would 
make it a fraud afterwards to insist upon the 


legal right.: It is no answer, e. g., to an applica- 
tion for an injunction to restrain a defendant from 
waste by cutting down trees on the complainant’s 
land, that, because the latter has taken no steps to 
prevent the wreng-doer from cutting down one- 
half of the trees, he has thereby acquireda right 
to cut down the other half.^ And it is no defence 
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[1367] 3,Eq.. 330. Per Fry, J.: 
"Mere lapse of time, unaccompanied 
by any thing else has, in my judg- 
ment, just as much effect, and no 
more, in barring a suit for an injunc- 
tion as it hasin barring an action 
for deceit.” Jhvood wv. Fullwood, 
[1873] 9 Ch. D.,176. €f Cla Began 
v. Imamuddin, (|1375]s All, 82, 86.. 

' Ante, 758-9. - 

? Durrell v. Pritchard, (1365) 1 
Ch. Ap., 244, 250.1 Keener, 846- 
Raja Ram v. Moti Ram, [1906] 26 
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L. R 41; Shama 
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to a suit for an injunction and an accounting on 
account of the continuing trespasses of an 
intringer of a patent that the latter has been 
trespassing on the rights of the patentee for 
years with impunity." ‘ I apprehend,” said 
Turner, L. J., "that to justify the court in refus- 
ing to interfere at the hearing of a cause, there 
must be a much stronger case of acquiescence 
than is required upon an interlocutory application, 
for at the hearing of a cause it is the duty of 
the court to decide upon the rights of the 
parties, and dismissal of the bill upon the ground 
of acquiescence amounts to a decision that a 
right which has once existed is absolutely and 
for ever lost."* - The proper sense of ‘acquiesc- 
ence’ was thus explained by Lord Cottenham: 
“Ifa party having a right stands by and sees 
another dealing with the property in a 
manner inconsistent with that right, and makes 
no objection while the act is in progress he 
cannot afterwards .complain.^ And the essen- 
tials of acquiescence were formulated by Fry, 
J., in a later case:* (i) A must have made a 
mistake as to his legal rights ; (ii) he must have 
laid out money or done some act on the faith 
of such mistaken belief; (iii) 7 must have 
known of his own right inconsistent with that 
claimed by A; (iv) must have known of Ais 
mistaken belief as to his (4's) rights; and (v) 
B must have encouraged 24 in his outlay or 
acts, either directly or indirectly, or by not 
asserting his own right. But acquiescence will 








` Menendez v. Holt, (1888]128 U. * Duke of Leeds v. Earl of 
S $14, $23; /de v. Thorlicht, [1902] Amherst, [1846] 2 Ph., 117. Cf. 


aig Fed., 137, 1 Ames, 644 Ramsden v. Dyson, [1866] 1 H. L, 
Ki 


' oånson v, OA, ag 2 De 129; Beauchamp, v. Winn, [1873] 
G. J. & S., 18, 25. L Beet v. 6 H.L.. 223. 

2n [1866] 1 Eq, 388; Ware v. * Willmott v. Barler, |1880) 15 
^ Con Lee? sa L. J,, Ch, Ch. D., g6. 
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not avail the defendant where the violation of 
the plaintiff's right was complete from its com- 
mencement,' a completed breach must have 
been continued and acquiesced in. A pre- 
liminary act? or.a temporary* or slight viola- 
tion* may be acquiesced in, and yet the right 
to object to the injury when complete may not 
be gone. Nora previous breach, if distinct and 
complete in itself, if not objected to, can justify 
a subsequent breach.^ ‘‘Mere lapse of time as 
evidencing acquiescence," said Lord Campbell, C., 
“is not to be measured by any cycle of the heavenly 
bodies, but must depend upon the circumstances 
of each particular case. ... Generally speaking, if 
a party having an interest Io prevent an act 
being done has full notice of its having been 
done, and acquiesces in it, so as to induce a rea- 


sonable belief that he consents to it, and the. 


position of others is altered by their giving credit 
to his sincerity, he has no more right to challenge 
the act to their prejudice, than he would have had 
if it had been done by his previous license.” A 
right may be released or abandoned after full 
knowledge both of the right and its breach.’ 

The court has a discretion to exercise under 
section 54, Specific Relief Act. But ‘ this dis- 
cretion must be a judicial discretion," to quote 
Jessel, M. R., once more, “exercised according 





t Atty Geni. v. Bradford Na- E 1. V.& B.,188; Hogg v. Scott, 

vigation Co., [1866] 35 L. J., Cb., 1874] 18 Fq., 444, 1 Ames, 655; 

619 (growing nuisance). Couriown v. Ward, 1 Sch. & L., 8. 
3 


S.R.A., s. 56 (4); Barre? v. 7 Cairneross v. Lorimer, [1860] 


Blagrave, [1801] 6 Ves., 104. 7 Jur. N. S, 149. The party 
* Northam Bridge Co. v. London pleading acquiescence must prove 
& S. Ry. Co., (1840] 9. L. J. Cb, it, Nand Kishor v. — BÁAagu/Aar, 


277. 

Ce Gordon v. decir iru Ry. Co., 
1842 Beav., 229, 238. 

: a el v. Houghton, [1860] 27 

Beav., 425, 430- : a 

sg Macher v. Foundling Hospital, 


1883] 8 Bom., 95, 98; Senode v. 
daminey, [1889] 16 Cal, 252, 
259; by clear and  unequivocal 
evidence, Wavell v. Watson, [1866] 
W.N. (Eng.), 344- 
* Leeds v. Amherst, supra 
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to something like a settled rule, and in such a 
way as to prevent the defendant doing a wrongful 
act, and thinking that he could pay damages for 
it. Without laying down any absolute rule, in the 
first place itis of great importance to see if the 
defendant knew he was doing wrong and was 
taking his chance about being disturbed in doing 
it," Where.a party, despite repeated warnings 
from the plaintiff, persisted in building over a 
court-vard and thus obstructing the latter's right 
of way to his shop, and refused terms of compen- 
sation which the plaintiff was willing to accept, 
the court issued a mandatory injunction for the 
demolition of the building, though constructed at 
an enormous cost; But where by an innocent 
mistake, erections were placed upon a narrow 
strip of the plaintiffs land, and the damage 
caused to the defendant by removal of them 
would have been greatly disproportionate to the 
injury of which the plaintiff complained, equity did 

not aid in an attempted aci of oppression.’ 
Hardship to This brings me to the next point for consi- 
* deration, which is the materiality of the injury 
to the plaintiff and the amount laid out by 
the defendent, for though ordinarily there is no 
“sympathy to be wasted on a trespasser, yet 
all the circumstances of the case have to be 
" weighed. Where therefore the building com- 
plained of has been completed, if compensation 


* Smith v. Smith, supra. small, ccst of removal and incon- 
* Archiv. Burrell, (1878] 7 Ch. venience to defendant great); 
D.. 551, 11 Ch. D., 146. Brande v. Grace, [1891] 154 Mass., 
3 Hunter v, Carroll, (18887 64 N. 210, 1 Keener, 868 (unnecessary 
H. 572, 1 Ames, $29 «the strip destruction of property). 
was “comparatively valueless * Fessel v. Chaplin, [1856] 2 Jur. 


for pu litigation"). N. S., 931. 
» Ct. Lynch v. ion /msf., [1893 ^ Smith v. Smith, supra. 
159 Mass, 306, 1 Keener, 647, * Per Finch, J., Wheelock v. 
(defendant built vault believing - Noonan, supra, 1 Ames, 528, 
s title invalid, plaintiff a * Consider Atty. Genl. v, Acton 
whose term was to expire in Local Board, [1883] 22 Ch. D., 221. 
plaintiff's da 
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is possible, or there 
such an injunction 
serious injury." 


sharers under such 


Even 


Court has refused to 
tion.” 
erected wrongfully but at 


plaintiff's land, 
interfere.? 
the fact 


has 
on the plaintiff's part, the court 
to prevent 

in 
circumstances, the Allahabad 
issue a mandatory injunc- 
And where a public monument had been 


825 


been undue delay 
will only grant 
extreme or very 


Cases between co- 


great cost upon the 


an American Court refused to 
The court may take into consideration 
whether some benefit has rot resulted to 


the plaintiff also through the act of the defendant.* 


But ordinarily the rights of 


the plaintiff must be 


protected, and inconvenience or loss to the defen- 


dant is not material, 


to be inflicted upon him by a mandatory 


unless the hardship likely 


injunc- 


tion amounts to injustice.^ And the defendant's 
own conduct may have been such as readily to 


incline the court 


to accede 


to the plaintiff's 


prayer. The defendant may, e.g., have persisted 
in his wrong-doing after the legal proceedings 
were commenced,’ or the right he claimed was 
judicially denied, or the defendant's ulterior 
purpose may have been to effect some thing 
that is not lawful. But where the dispute is of a 
t Durrell v. Pritchard, supra, LS S., 263; Kelk v. Pearson, 
Gaskins v. Ball, [13880] 13 Ch. D., [r87176 Ch. Ap., 806, S135. 
329; Alderley — v. Nares sbwry, = Myers w. Catterson, [1890] 43 
[1875719 Eq, 616. Ch.D., 470. The balance of injury is 
3 Ganesh v. Kaushal, [1900] 20 not taken into consideration where 
A.W.N.,. 55, affd. [1901] 21: ibid, the wrong-doer has not acted inno- 
53 ; Shió Saran v. Ameri, [1900] cently, 2 Pomeroy, Eq. R., s. 552, 


20 ibid, r9r. 

* Boyden v. Bragan,53 N.J. Eq, 
26. In a/l v. Rood, 29 ^m. Rep., 
528, an encroacbment of 3 in. on 
plaintiff's right of way, begun Zong 
Jide, was not removed: 

* National P.P G. Insurance Co. 

v. Prudential Assurance Co., 
[187716 Ch. D., 757. 
* Jamnadas v. Atmaram, (1877] 


= 2Bom., 133; Zsenber we 4E. UR 
4Zouse Estate Co., (1s63) 3 De. G. 
04 


p- 951, and in any case damages 


will be given, M'aganlal v. Chotalal, 


[1901] 3 Bom. L. R., 543. 
7" Kadaréhat v. Rahimbhai, [1889] 


13 Bom., 674; AvreéAl v. Burrell, 
supra ; Greenwood v., Hornsey, 
18 1331 Ch... DT See e 
dison, [1900] 50 L. R. A., 134. 
* Atiy. Genl. v. Acton Local 
Board, supra, 231. ) 
> Great N.E. Ry. Co. v. Clarence 


Ry. Co., [1844] x Coll. Ch., 507. 
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public nature, the court may, for the benefit of the 
plaintiff accede to some arrangements proposed 
by the defendant. Where a town corporation 
built upon land which should have been left 
open, and during the pendency of a suit insti- 
tuted on behalf of the inhabitants the building 
was completed, but the defendant corporation 
offered to dedicate another piece of open ground 
instead, the court approved of the arrangement 
as more for the benefit of all parties concerned.’ 

In every suit for an injunction, whatever be 
the nature of the relief claimed, the court has 
to exercise its discretion. Pearson, LL. in a case 
of disturbance of an easement of light, said, 
"Damages should be given where the injury is 
not so serious that the property might not still 
remain the plaintiffs and be as substantially 
useful to him as before." And this principle is 
of general application. The question may be 
asked in every case— Will damage in money 
afford a practicable, sufficient and certain remedy 
to the plaintiff ? Where the plaintiff in negoti- 
ations with the defendant offered to accept 
money in compensation for the injury, a manda- 
tory injunction was refused. Where specific 
relief is asked for in respect of a contract, the 
nature of the contract and the relation of the 
parties have to be considered and an order made 


— — — — — 





— — — ——— ` — —— — 


* Grahame v. Sean, 1882] 7 A. municipality from enforcing an 
Ca 547. alleged money claim was refused 
SS R.A. s. sn Per Cotten- in Cánnilal v. Surat Municipality, 
ham, L. C.: “ There is no branch [1903] 27 Bom., 403. 
of the equitable jurisdiction requir- 3 Holland v. Worley, H 884] 26 
ing more discretion in the exercise Ch. D., 578. But see Nelson, Zur. 
of it, but certainly none more bene- - 
ficial, than that of injunction." * C. S. R., A , s. 56 (i); Ranch- 
Dietrichsen v. Cabburn, (1846) 2 hod v. Lallu, [1873] 10 Bom. H.C. 
Ph, 258, 1 Ames, 110. ut this : 95. 
was in the olden days when in- * Senior v. Pawson, [1867] 3 
was treated as an extraor- Eq., 330, 335. , 
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upon the equities of the case. The plaintiff must 
come into court with clean hands. A covenant 
not to work for a rival tradesman will therefore not 
be enforced where the parties have not dealt on 
equal terms," or it is likely to press too harshly 
on the workman; Where the circumstances 
have been altered by the lawful action of third 
parties and a covenant regarding building is no 
longer effective for the purpose contemplated bv 
the parties when they made it, a compulsory and 
literal enforcement will not be decreed. To 
quote an American judge, “If the building res- 
triction were of substantial value to the domi- 
nant estate, a court of equity might enforce it 
even if the result would be a serious injury to 
the servient estate, but it will not extend its 
strong arm to harm one party without helping 
the other, for that would be unjust. An injunc- 
tion that bears heavily on the defendant without 
benefitting the plaintiff will always be withheld 
as oppressive."* The plaintiff seeking a per- 
petual injunction must establish his right to 
relief? and if he complains of a nuisance, he 
must make it reasonably clear to the court that 
the act sought to be prevented wil be a nui- 
sance.^ The court will aid even when an injury 
is only threatened? A suit will lie when the 
threatened act is of such a character that it 
must inevitably result in injury, that is to say 
that, in view of ordinary men, using ordinary 
sense, the injury would follow. “In matters of 





!' Abdul v. Mahommed, [1901] 183 D Y4 4355 2 Sane 517 


3 Bom. L R..220. (Vann, J.). 
> Narsi Tricum v. Callianji, ^ As to injunctions of an inde- 


[1894] 18 Bom, 702; 19 Bom., finite nature see Kalu v. Jan Meah, 
7 à 


4- [1991] 29 Cal., roo. 
"Cf. Sternhergh v. O'Brien, * S. R. A., s. 56 (2). 
[1891] 48 N. J Eq., 370, 1 Ames, * [bid, s. 54. t 
127. * Bindu Basini v,  Fahnabi, 


* McClure v. Leaycraft, [1905] [1896] 24 Cal., 260; Prag Das Va 
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this description," said Lord Brougham, C., "the 
law cannot make overnice distinctions and refuse 


‘the relief merely because there is a bare possi- 


bility that the evil may be avoided. Proceeding 
upon practical views of human affairs, the law 
will guard against risks which are so imminent 
that no prudent person would incur them, although 
they do not amount to absolute certainty of 
damage. I say it will go further, according to 
the same practical and rational view, and balanc- 
ing the magnitude of the evil against the 
chances of its occurrence, it will even provide 
against a somewhat less imminent probability in 
cases where the mischief, should it be done, 
would be vast and overwhelming." If, therefore, 
the thing sought to be prohibited is in itself a 
nuisance, the court will immediately interfere to 
stay irreparable mischief.* But there are cases 
where it is not easy to foretell if a nuisance will 
cause substantial injury until the injury has 
actually happened, eg., where air is polluted by 
smoke? or water by discharge of sewage.‘ There 
can be no private nuisance where the incon- 
venience is merely fanciful, and does not materi- 
ally interfere with the ordinary physical comfort 
of human existence, according to plain, sober, 
and simple notions of living ;? and in a case of 
doubt it is fit that the court should pause before 


— — — — — — — — — — — 


Ori, {1901} 21 A. W. N, 23; plated construction of bridge likely 
Hargu Lal v. Dwarka, [19904] 1 to interfere with navigable river; 
A. L. J. R.; 239 ; MaAadeo v. Na- public nuisance). 


rayan, [1904] 6 Bom. L.R., 123. * Ibid; Haines v. Taylor, [1846] 
Atty. Genl. v. Corp. of Manchester, 10 Beav., 75; Luscombe v. Steer, 
[1893] 2 Ch., 87, 92. [1868] 17 L. T., 229.. 

! Earl of Ripon v. Hoóart, ( 3834] 3 Salvin v. North Brancepetà 


3 M. & K., 169, 176. Cf. Hepburn Coal Co., [1874] 9 Ch. Ap., 705, 


_ v. London, [1865] 34 L. J., Ch., 293 713. 


(combustibles stored in neighbour- * Fletcher vw. Bealey, (1885] 28 
hood of plaintiffs property). Cf. Ch D, 688, 

also Alty. Genl. v. Shrewsbury Co., * Walter v. Seife, |1851] 4 De 
[1882] 21 Ch, D, 752 (contem- G. & S., 315. 
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it interrupts men in those modes of enjoying or à 
improving their property which are prima facte | 
harmless, or even praiseworthy.* An injunction 

to restrain construction of gas works in the 

vicinity of the plaintiff's house was accordingly 

refused, where it was not reasonably clear that 

upon completion of the works the manufacture 

of gas would prove a nuisance. The rule is 

general that the court does not act upon vague 
apprehensions,’ though it will interfere where the ` 
defendant claims a right to do the thing threa- 

tened, which the plaintiff alleges to be a wrong, 

and declines to give an undertaking that he will à 

not do it. ^ Recently the Judicial Committee had 

a case of jung/lebarr lease before them. The 

lessee had cleared a tract from jungle and ` 
brought it to cultivation and held it at a certain 

rent. The holder of a &/orfosh grant for main- 

tenance objected to the raising of minerals in # 
or under the soil by any person claiming under 
the lessor. Their lordships held that the grantee 
might claim damages upon proof of injury to 
his reversion, but there being no evidence that 
anything had been done or threatened which 
would interfere with any right vested in him, and 
the invasion of his right, if any, being of a 
theoretical or trivial character, giving him at most 
a claim to nominal damages, and it appearing e— 
that any injunction which could be granted would 
inflict far more injury on the defendant that any 


Injury trivial, 


— — — — 


' Ripon v. Hodari, supra; Fiet- 
cher v. Bealey, [1385] 28 Ch. D., 














— — 


(1858] 4&4K.&].,650. Per Wood, (^ 
.C.: “In a case of contract it is 





688. 4 

* Radcliffe v. Portland, [1862] 
8 Jur., NUS, 1007. : 

* Chabildfas e. Mani Commrs. 
of Bombay, [1871] 8 Bom. H.C.R., 

s Wee Je 85; Proctor v, Bayley, 
[1889] 42 Ch. D., 390. 

* Phillips v. Thomas, [1890] 62 


L. T, 793 ; Farina v. Stlverlock, 
| — e Ke | 
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* 2709. 


enough if the defendant claims and 
insists on a right to do the act Ze 
(shown to be a breach), although "AP Ss 

he has not already done it, modo ef" t iE | 
Jorma, as alleged. In such a case : 

| should have no difficulty in 

granting an injunction," Tipping v. 
Eckersley, [1555] 2 K. & f, 264, ` 
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trial. 
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advantage which the plaintiff could derive from 
it, their lordships, in the exercise of a sound dis- 
cretion, refused an injunction.’ 

The fact that no temporary injunction has 
been granted does not affect the kind or the 
extent of the remedy to which the plaintiffs are 
entitled upon establishing their right at the hear- 
ing on the merits. And considerations of lapse 
of time and the balance of injury, which are 
appropriate where an interlocutory motion is made, 
are often out of place when the issue between 
the parties has been fully tried out2 There 
are some cases where learned judges have pro- 
fessed to act upon public grounds* and have said 
that individual interest must yield to that of the 
many. Some courts have accordingly thought 
that it may be safely assumed that the rule in 
equity is, that where the damages sustained can 
be admeasured and compensated, equity will not 
interfere where the public benefit greatly out- 
weighs private and individual inconvenience. A 
striking illustration in point is ArcAhards's Appeal.’ 
The plaintiff here was the owner of a dwelling- 





| Tituram v. Cohen, [1905] 33 
Cal., 203, 218, P.C. 

3 Tucker v. Howard, [1830] 128 
Mass., 261, 1 Ames, 649; Baily v. 
Taylor, (1829) RS My., 73,1 
Ames, 655. 

* Hennessy v. Carmony, [1892] 
So N. J. Eq., 616, 1 Ames, 583. 
But see per Wilson J.: * The 
principle is well sett'ed that, in 
granting or withholding an injunc- 
tion, the courts exercise a judicial 
discretion, and weigh the amount 
of substantial mischief done or 
threatened to the plaintiff, and com- 

weit with that which the injunc- 
tion, if granted, would inflict upon 
the defendant," Shamnugger Jule 
Factory v. Ram Narain, (1886) 14 
Cal., 189, 200. Ante, 759. 

* Cf. Whitechurch v. Hide [1742] 
2 Atk., 391, 1 Ames, 662; Anony- 


mous, [1750] 1 Ves, 476, 1 Ames, 
663; but these were cases of ex- 
clusive franchises or monopolies. 

> Atty. Geri, v. Hunter, (1826) 
I Dever, Eq., 12, 1 Ames, 621, but 
this was a case of public nui- 
sance. 

* Daniels v. Keokuk Water-works, 
[1883] 61 Iowa, $49, 1 Ames, 588, 
see footnote, Also 14 Harv. L. 
Rev, 458. Valparaiso v. Hagen 
[1899] 48 L. R. A. 707,710. Cf. 
Atty, Genl, v. Doughty, (1752) 2 
Ves. Sr., 455 (per Lord Hardwicke, 
“I know of no general rule of common 
law which says that building so as to 
stop another's prospect is a nuisance, 
Was that the case, there would be 
no great cities; and I must grant 
injunctions toall the new buildings 
in this town"). 

' (1868] 57 Pa,, 125, 1 Ames, 574. 
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house and cotton factory in a village, where the 
defendants owned very extensive iron works. 
The latter were using semi-bituminous coal in 
their furnace, the smoke and soot from which 
injured the plaintiff's house as a dwelling and 
blackened his cotton fabrics, thus deteriorating 
the saleable value of both. But the nuisance 
complained of was incident to a lawful business 
conducted in the ordinary way, and by no un- 
usual means, and the Supreme Court of Pennsyl- 
vania thought that, even if injury to the plaintiff 
were ever so clearly established, ''it may not 
be a case in which equity ought to enjoin the 
defendants in the use of a material necessary 
to the successful production of an article of such 
prime necessity as good iron; especially if it 
be very certain that a greater injury would 
ensue by enjoining than would result from a 
refusal to enjoin.”* But a party who voluntarily 
prosecutes a public enterprise for his own benefit, 
without regard to the legal rights of individuals 
who may be damaged by its operation, must 
always run a great risk of being placed ina 
dangerous situation through his unlawful con- 
duct,’ and in adjudicating upon the right of a pro- 
prietor to an injunction against a nuisance, the 
convenience of the public is not a relevant con- 
sideration for the court; The government, no 
doubt, is at liberty to take a higher view upon a 
balance struck between private rights and public 
interests, ^ but, as Lord Cranworth said in a case, 
where the complaint was that vegetables growing 





! As to the latter part of the — [1353] 4 K. & J., 528, 539 ; Imperial — 
dictum see Hilton v. Earl ag Gran- Co. v. Broadbent, 1859] 7 H. 


vilie, | 1841] Cr. & Ph., à L. C., 600, 615 ; v. Hayes, 
oh AM kJ e ECH v. suo Thc aye 


~ 


Metropolitan Blew. Ry. Cos, (1391) * Cf. per Lord Selborne, Goodson 
123 N. Y., 132, 1 Ames, 604. v. Richardson, [1874] 9 Ch. Ap. 
$ Atty. Geni. v. Birmingham, 221, 223-4. 22 Harv. L. R., 6r. : 
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in the plaintiff's market-garden were injured by 
the gas of the defendant company, “If it should 
turn out that the company had no right so to 
manufacture gas as to damage the plaintiff's 
market-garden, I have come to the conclusion 
that I -can not enter into any question of how 
far it might be convenient for the public that the 
gas manufacture should go on The Allahabad 
High Court has protected by injunction the com- 
mon law rights of an individual against the 
religious feelings of a community? Under certain 
Public safety. circumstances, the Bombay Court holds, the 
safety of the public must be considered in 
priority to the rights of private individuals, as in 
the case of imminent danger, and a municipal 
corporation may have power to require the 
demolition of a structure in a ruinous condition, 
but the power cannot be exercised arbitrarily and 
without due ‘consideration to the rights of 
individuals, who are entitled to be heard asa 
matter of common justice and may even get an 

injunction against the corporation.’ l 
Another almost equally dubious ground which 
some judges have, in the exercise of their dis- 
cretion, thought fit to entertain, has reference to 
the motive which actuates a plaintif. Edwards 


Phintiffs v. Allouez Mining Co.* isa case in point. The 
motives. : ` 
- defendant company were working a stamp mill 


erected at great cost, for copper mining purposes. 
The plaintiff purchased some land below as a 
- matter of speculation, expecting to be able to 
force the defendant to buy it at a large advance 





1! Broadbent v. Imperial Gas Co, plaintif did . not want one, see 
[1857] 7 De G.M. & G., 436, 462. p. 149). 
s Behari Lal v. Ghisa Lal, 3 Lalbhai v. Munt. Comr., [1908]. 
e [1902] 24 All, 499; Shahbaz Khan 33 Bom, 334. — 
v. Umrao Puri, |1908] 5 A.L.).R., * 1878] 38 Mich., 46, 1. Ames, 
147 (a very strong case, because 608. 
court, granted injunction, though 
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on the purchase price. The defendant declining 
to purchase, the plaintiff filed a bill for injunction 
restraining the company from depositing stamp 
sand on his land and polluting the waters of the 
adjoining stream by milling operations. The 
Supreme Court of Michigan ruled that the plaintiff 
might have damages but no injunction. Cooley, 
] observed: “Iit may be said that no one is 
concerned with the motives of another in making 
a lawful purchase or in doing any other lawful 
act; and this is true as a rule, but it is not true 
universally. Wherever one keeps within the 
limits of lawful action, he is certainly entitled to 
the protection of the law, whether his motives 
are commendable or not; but if he demands 
more than the strict rules of law can give him, 
his motives may become important. In general 
it must be assumed that the rules of the common 
law will give adequate redress for any injury; 
and when the litigant avers that under the cir- 
cumstances of his particular case they do not, 
and that therefore the gracious ear of equity 
should incline to hear his complaint, it may not 
be amiss to enquire how he came to be placed in 
such circumstances. If a man invites an injury, 
he may still have his redress in the courts of law, 
but his prayer for the special interposition of 
equity on the ground that what he invited and 
expected was about irreparably to injure, would 
not be likely to trouble the judicial conscience 
very much if it were wholly ignored. . . . The 
land having been bought to make money from by 
sale, a legal award of damages for injury to it, 


| is in furtherance of the purpose of the purchase, 





' As the. result of the operations of his” by the defendant 
im the mill was the deposit of sand and an inj 
upon the plaintiffs land, his case could secure to him the use of this 
was that there was an appropriation property. ~ 
* 10 T 
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and therefore a suitable and a just redress.” 
Excellent doctrine this for a court of morality to 
preach, but there was more logic, I conceive, in the 
dissenting judgment of Campbell, C.J., who said : 
“I can not concur in the doctrine that any one's 
rights of this kind are subject to judicial discretion. 
It would be, I think, a very dangerous prin- 
ciple to hold that a civil wrong can be lessened 
by the motives of the party injured, so long 
as he has done no wrong himself. The property of 
one man is as much entitled to the protection as 
that of another, not because he bought it or 
intends to use it without selfish motives, but 
because it is property." So said James, L. J., 
“I do not think it is the business of the Court of 
Chancery thus to inquire into motives." In 
any event, I apprehend the decision of no case 
can turn upon extraneous considerations re- 
garding the plaintiff's motives and character, 
unless the claim is manifestly dishonest and op- 
pressive. 

It remains to notice a few points of proce- 
dure. An Indian court having plenary jurisdic- 
tion over a matter of which it is properly seized, 
can award damages in lieu of an_ injunction, 
where, in its opinion, the ends of justice so re- 
quire. A plaintiff, e.g., may fail to show that he 
is entitled to a mandatory injunction and yet get 
compensation in money.” And even where ac- 
quiescence is shown against a party, that will 
not necessarily take away his right to damages. 
If for part of the injury complained of by the 
plaintiff, damages will afford adequate relief, he 


' Cf, Hare v. L. & N. W. Ry. 213-9; Lady Stanley v. Earl of 





Co., | 1861] 7 Jur., N. S., 1145. Shretesbury, [ 1875) 19 Eq., 616. 
.* Denny v. Hancock, [1870] 6 * Cf. Wood v. Sutcliffe, [1851] 
Ch., 1, 2 Keener, 974. 2 Sim. N. S., 163; Rochdale Canal 


* Cf, City of London Brewery Cos Co, v. King, [1853] 22 L. J., Ch, 
v. Tennant, [1874] 9 Ch. Ap, az, 604. 
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may have a decree for damages in respect thereof 
and an injunction for the remainder. Where 
the defendant's conduct has been contumacious 
and damages have been sustained by the plaintiff 
pendente lite, there may be a decree for an injunc- 
tion and for payment of damages in addition.’ 
And compensation for damage suffered up to the 
time of the decree is often given where the plain- 
tiff establishes his right to a permanent injunction 
against the continuance of a nuisance? Where 
the prevention of an infringement of copyright 
or patent right is prayed for, the plaintiff may 
ask for an account of profits, and also recover 
damages.‘ There is no special article in the Limitation. 
first schedule of the Indian Limitation Act 
providing for suits for injunctions, article 120 
therefore applies and an injunction may be sued 
for within six years of the date when the cause 
of action accrues.’ Where, however, the injury 
complained of is a continuing injury, section 24 
will be in point. An injunction may be obtained 
after as well as before judgment,’ and it may be 
enforced by imprisonment of the defendant’ for 
six months or the attachment of his property or 
both. An application to enforce such a decree 


' Land Mortga Bank v, AÁ- 13 Mad., 445; Aga v. Peltser, [ 1903] 
medkoy, [ 1882-3] 8 Bom , 35.91-2 ; i “ 
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L. B. R, 113; Wasiran v. 
Jawitri v. Emile, [1890] 13 AIL, Lal, gos] 26 AIL, 391. Cf. Kedar 
> v. Khettur, [1880] 6 Cal, 34. 
$ Krekli e Burrell, (18379) t1 * SanÁaravadivelu v. Secretary 
Ch. D. 146 ; Tucker v, Howard, of State, [1204] 23 Mad. 72, 17- 
[1380] 128 Mass., 36r. °c s. 493; Act of 
* Aunty. Peake, Johns., 705 ; Hole 1908, Sch. i, Or. 39, r. 2. Not 
v. Chard- Union, [1894] 1 Ch., 293. after decree E 
C eninsular 


* CE "vod v. Pi On 
[1834] 26 Ch. D., 637: Cnited Co. 
v. Stewart. [1833] 13 A.C, 401 ; 
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is not governed by article 181, Schedule I, Limi- 
tation Act. In a suit to obtain an injunction 
the plaintiff has to state the amount at which he 
values the relief sought and pay an ad va/orem 
court fee on his plaint or memorandum of 
appeal: But where the valuation is manifestly 
unjust, the court may reject the plaint under 
section 54, Civil Procedure Code, 1882.5 
Gentlemen, I have done. It is only a very 
small field. which I have been able to traverse in 
your company, and that too very imperfectly. 
For there is hardly any form of human activity 
or of human relations which law cannot touch. 
Cases are daily multiplying and, in their applica- 
tion to new circumstances, even old rules are 
assuming novel forms. But complex though be 
its evolutions and illimitable the applications, the 
spirit of law is one andit lives and grows with 
time. [ have therefore deliberately abstained 
from leading you into the bewildering wilderness 
of single instances, and bearing in mind the old 
adage—all the truer for its being so old—that he 
knoweth not the law who knoweth not the reason 
of the law, I have endeavoured to explain to 
you the reason of the rules in which the collective 
wisdom of centuries has found expression. It is 
to a sacred profession that you are called and 
whether as advocates or as judges your function 
will be high. For it is in the glorious shrine of 
justice that you will all have to minister. To 


— — — — — — —— — —— — — — ———— 


execution see Durgadas v. Dewraj, Ap. D., nos. 14-6 (forms of perpe- 
(1905] 33 Cal, 306. Formsof tual injunction); Ap. F., no. 8 (tem- 
plaint including a ES jer for per- porary injunction). as 
petual injunttion will found in ! Bhagwan Das v. Sukàdei, 
C. P. C., Sch. IV, nos. 100-3; for [1906] 28 All., 300. Cf. Ramsaran 
form of temporary injunction see V. Chatar Singh, (1901) 23 All., 465. 
ibid, no. 166; the next no, (167) * Act VII of 1870, s. 7, sub-*. 4, 
gives the form of notice of applica- cl. (4). KS? 

tion for such injunction. Act V  " Umatul Baiul v. Nauji Koer, 
of 1908, Ap. A, nos 35—39; [1907] 6C. L. J. 427. 
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repress oppression, to put down fraud, to enforce 
even-handed dealing between the strong and the 
weak, to secure his due, his bare but clear right, 
even to the vile and the mean, that will be your 
duty, that will be your privilege. “Not what 
thou and I have promised to each other, but what 
the balance of our forces can make us perform 
to each other, that," said the seer of Chelsea, 
‘in so sinful a world as ours, is the thing to be 
counted upon." Verily man makes but a sorry 
exhibition of himself in the courts of law, and 
when I say that I am not thinking only of the 
suitors and litigants. Unhappily advocates are 
not always honest, nor judges impartial, and 
ignorance and short-sight may combine to make 
a trade of the law and reduce all litigation toa 
game of chance. The fault is with the workman, 
and this deplorable result you can prevent by 
refusing to see either in worldly success or in the 
acquirement of riches, the goal and purpose of 
your lives. Be you missionaries in the cause of 
justice—justice which sees all and knows all and 
is tempered with mercy. Carry the standard of 
Truth aloft and keep your arms ever engaged 
in the combating of wrong in its protean and 
multitudinous shapes. For there is nothing so 
hard to kill as error, nothing so obstinate as a 
fallacy. The motto of your alma mater and 
mine is ‘‘ Advancement of Learning." In all 
humility and with deep devotion must you ap- 
proach the altar of knowledge. Long and labo- 
rious will probably be the days of earnest thought 
and of honest endeavour that you will have to 
live, but I would ask you not to cease work till 
you get to the truth of things. Principles you 








— 





i Carlyle, French Revolution, by Sir E. Fry for his magnum opus 
vol. ii, bk. i, ch. 7. These memor- on the “Specific Performance of 
able words are adopted as motto Contracts.” 
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must seek, principles you must hold fast to, and 
by principles you must test new situations and 
strange issues. Avoid all rigidity of thought, 
eschew all conceit of mind, strive for no other 
reward than the consciousness of work well done. 
It is only in the establishment of Right and its 
triumph that man finds the proper realisation of 
a self that ts divine. 


Good bye, God speed you! 








Abstract of the Proceedings of the Council of the 
Governor-General of India, assembled for the purpose 
of making Laws and Regulations under the Provisions 
of the Act of Parliament 24 and 25 Vie, cap. 67. 


The Council met at Government House on Tuesday, 
the 23rd November, 1875. 


SPECIFIC RELIEF BILL. 


The Hon'ble MR. HoBHOUSE moved for leave to 
introduce a Bill to define and amend the law relating 
to certain kinds of Relief. He said that the first thing 
he must do was to apologise to the Council for the 
want of explicitness in the wording of the motion. 
He understood that some of his Hon ble colleagues 
thought he was going to propose a Poor law and 
others that it had reference to the movement of troops. 
But that was not the case. This Bill had nothing to 
do with the relief of taluqdars or other distressed 
members of the community, nor with the change of 
sentries, but was intended to deal with that which was 
well known to lawyers under the technical term of 
“relief,” namely, the remedy . which was granted by 
courts of justice to suitors. The subject was of 
considerable complexity and intricacy of detail. But 
he should be able, he thought, in no great number of 
sentences to explain to the Council what was the 
general nature of it, and the reason why théy should 
pass a law on the subject. | 

The Council would recollect that there was now 
pending before them a Bill for the purpose of reform- 
ing the Code of Civil Procedure, and it was in connec- 
tion with that Bill that MR. HOBHOUsE asked leave to 
introduce the Bill he was now speaking about. The 
forms of decrees made by civil courts of justice would 
be readily enough recognised as closely connected with 
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the procedure of those courts, though so far forth as 
those forms regulated the remedies which a suitor 
might obtain against his adversary, the subject was 
connected more with substantive law than procedure. 
Stull, in framing the Code of Civil Procedure, we were 
constantlv comung into contact with the kind of decree 
which had to be pronounced ; indeed there were some 
such, for instance, as interlocutory injunctions 
of which it was difficult to say whether they partook 
more of the nature of procedure or substantive law. 
Now the framers of the Code of Civil Procedure, had 
confined themselves almost entirely to that which was 
ure proper, or to that debatable ground to 
which he had been referring. But in two instances 
they had clearly overstepped the boundary, and had 
passed over into substantive law. These two instances 
were In section 15 of the Code, which dealt with decla- 
ratory decrees, and in section 192, the subject of which 
was the specific performance of contracts. In the 
Bill nding before the Council, it was proposed to 
re the whole existing Code excepting those two 
sections ; and those were not dealt with by the Bill 
because it was intended to confine it to that which was 
properly procedure, and to keep our hands off sub- 
stantive law. But it had always been intended, and 
he thought he had mentioned it before, to supersede 
the two sections in question by a fresh measure which 
would deal with the subject of them in a much more 
full and comprehensive manner. 

Now the remedies which were administered by civil 
courts of justice might be divided into two great classes, 
those by which the suitor obtained the very thing to which 
he was entitled, and those by which he obtained, not that 
very thing, but compensation for the loss of it. The first 
branch was known as specific relief, and the second was 
known as, or at all events might be termed, compen- 
satory relief. If A agreed to sell a house to his neigh- 
bour and then refused to perform his agreement, his 
neighbour might seek relief, either by compelling A to 
sell the house, or by making him pay damages for not 

selling the house ; and so if A published a piratical 

of his neighbours writings and invaded his copy- 
right, his neighbour might seek either specific relief 
by restraining A from so doing, or compensatory relief 
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by making A pay damages for the wrong inflicted by 
him. It was obvious that the first kind of relief did 
more exact and complete justice whenever it was appli- 
cable. But in the complicated transactions of life that 
kind of relief was often not applicable, and then more 
inconvenience and hardship were caused by attempts 
to carry the contract into effect according to its specific 
terms, than by the simpler and rougher method of 
giving cOmpensation for the breach of it. The conse- 
quence was that there were very different considera- 
tions which regulated the exercise of jurisdiction by 
way of specific relief, whether in the performance ofa 
contract or in the prevention of wrong, and the exercise 
of jurisdiction by the simpler and rougher method of 
giving relief by compensation. In England that differ- 
ence had been accentuated in a remarkable manner 
owing to historical causes. Ata very early period in 
our history the courts of common law refused to 
accommodate themselves to the growing wants of 
society, and declined to recognise a great number of 
transactions which sprung up more and more as society 
became richer and more civilised. The consequence 
was that large tracts of natural justice, so to speak, 
were left vacant and unprovided for, and they were 
occupied by the Chancellors who assumed the juris- 
diction of compelling parties to do justice when the 
courts of law refused to do so. Amongst other things 
the courts of law refused to give any remedy by wa 

of specific performance or by way of prevention. ir 
A contracted to sell a field, he could not be compelled 
by common law to do so, but he might be ordered to 
pay damages for not doing so; or if he encroached 
upon his neighbours property, he could not be com- 
pelled by common law to abstain from doing so, 
though he might be ordered to pay damages for the 
wrong actually done. In fact, in all such cases, courts 
of Common Law adhered to the rougher and simpler 
jurisdiction of compensatory relief. [he result was 
that two important and extensive heads of uity 
jurisdiction, in other words, the jurisdiction of the 
Court of Chancery, became established ; namely, the 
remedy by way of specific performance of contracts, and 
the remedy by way of injunction for preventing people 
from doing wrong. 


p —- 
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_In India we possessed the great advantage of having 
a Single court for the purpose of administering every 
kind of justice, by which we are enabled to get rid of 
many refinements and subtleties which beset this kind 
of jurisdiction as administered by the Court of Chan- 
cerv. But still the inherent difference between the two 

eat classes of relief, remained, and there remained the 
fact that the former of these, namely, specific relief, 
though more exact, was more delicate and more difficult 
to administer, and that it required more skill and care 
on the part of the judge, and that some guidance of the 
legislature would therefore be acceptable to him. 

The Bill he asked leave to introduce did not deal 
with compensatory relief at all except incidentally and 
so far as it was either supplementary or alternative 
to specific relief. Its direct object would be specific 
relief, and mainly the two subjects he had mentioned, 
the remedy by way of specific performance, which 
rested entirely upon contract between the parties, and 
the remedy by way of injunction, which might rest 
upon the right to have property protected from inva- 
sion. It would be an additional inducement to the 
Council to accept legislation upon this subject when he 
reminded them that it had formed part of the compre- 
hensive plan which had been so ably laid down by his 

redecessor MR. STEPHEN. He mentioned the matter 
in one of his latest speeches in Council on the passing 
ofthe Contract Act. They had not accomplished any 
large portion of that plan, because their hands had been 
quite full of business with reference to matters which 
were more pressing under the circumstances, or which 
appeared to them to be more pressing. But they had 
never lost sight of it, and the Bill for the amendment 
of the Civil Procedure was an attempt to accomplish one 
substantial portion of it, and the Bill he now asked leave 
to introduce was an attempt to accomplish another. 

The motion was put and agreed to. 

The Council then adjourned to Tuesday, the 7th 
December, 1875. 


CALCUTTA, WHITLEY STOKES, 
Secretary to the Government ` 
"` The 23rd Novr. 1875. of India, — 


Legislative Departmen : 


` ES 
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The Council met at Government House on Tuesday, 
the 7th December, 1875. 


SPECIFIC RELIEF BILL. 


The Hon ble Mr. HoOBHOUSE introduced the Bill 
to define and amend the law relating to certain kinds 
of specific relief, and moved that it be referred to a 
Select Committee with instructions to report in three 
months. 

When he asked for leave to introduce the Bill, he 


had explained its general objects, and he now had to 


show the mode in which the Bill carried those objects 
into effect. The Council knew that the Bill was de- 
signed to occupy a middle place between the Civil 
Procedure Code on the one hand, and the Indian Con- 
tract Act on the other hand. All rules relating to the 
validity or invalidity of contracts, and the legal rela- 
tions of parties to contracts, were dealt with by the 
Contract Act ; and the technical processes by which 
parties were to obtain their remedies were provided for 
in the Civil Procedure Code. What it was proposed 
to do in the Bill before the Council was to point out 
the nature of the remedy to be obtained. herefore, 
this Bill was not intended to cover any part of the 
ground which was already covered by the Contract 
Act, any more than it covered the ground already 
covered by the Civil Procedure Code; and if it did 
trespass on either ground it was by mistake, which 
ought to be corrected when the Bill was before the 
Select Committee. 

Now Mr. HonBHousEÉ had mentioned on the last 
occasion, that the main subjects of the Bill were the 
remedies by way of specific performance of contracts, 
and by way ot injunction for the prevention of wrong. 
Any one who looked at the Bil would see that the 
bulk of it was taken up with these two subjects. There 
were, however, one or two other subjects of consider- 
ably narrower range, with which the Bill attempted 


to deal, and to which he would first call attention very 


briefly. J 
Chapter III dealt with the subject of the rectification. 


of instruments. That, no doubt, was in itself a kind 


of specific performance, because if there was no con- 
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tract between parties, there would be nothing to rectify. 
But it was specific performance of a very peculiar 
nature, because it involved the alteration of that which 
the parties to the contract had already settled in a 
formal way. Therefore it was a subject which needed 
more strict rules than the other kinds of specific per- 
formance. 

Chapter IV dealt with the rescission of contracts, 
a proceeding exactly the opposite of the specific per- 
formance of contracts. 

Chapter V dealt with the cancellation of instru- 
ments, occasions for which arose when one of the 
parties had got possession ofa document, on which he 
might not indeed be able to found a legal claim in a 
court of justice, but which might give him such rima 
facie right against the other as would expose him to 
vexatious claims and litigation. In these cases it was 
just that the aggrieved party should apply to a court 
of justice in order to have the instrument destroyed. 

Chapter VI dealt with the subject of declaratory 
decrees, and that was a matter of jurisdiction of some 
delicacy, as to which some direction should be given. 
MR. HOBHOUSE had previously mentioned that the 
subject was dealt with in the Civil Procedure Code. 
That Code embodied the English law on the subject, 
and merely said that a decree should not be invalid, on 
the ground only that it was a declaratory decree, but 
it did not show in what cases a declaratory decree 
should be made. 

Chapter VII dealt with matters which seldom arose, 
but when they did arise, they were usually of great 
importance. These were now the subject of the writ 
of mandamus. It was called a chapter for the enforce- 
ment of public duties; and the rules here laid down 
were intended to take the place of the p'ocedure for 
a mandamus, to supply a procedure more simple than 
the rather intricate and technical procedure which was 
now in force. 

In all of the various matters embraced by the Bill, 
it was intended almost entirely to follow the present 
rules of English law; and by English law he meant 
that portion of English law which had been imported 
into India, and which he might also call Indian law. 


There were some material variances between the law 
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as administered here, and as administered in England, 
a discrepancy mainly owing to the different condi- 
tions which existed in India. The principal one of 
these differences MR. HOBHOUSE had already men- 
tioned to the Council, namely, that we had not the 
double jurisdiction which existed in England. We had 
not to commit our law to a judicial system worked upon 
the principle of having one set of courts to do injustice 
in order that another set might interfere to do justice 
by way of injunction or in some other way. Owing 
to that circumstance the process of choosing and seek- 
ing a remedy was very much more simple in this 
country than in England. If a contract was not per- 
formed, a plaintiff in India might apply to one tribunal 
and ask for the whole of the remedies to which he 
was entitled, instead of being obliged to go backwards 
and forwards to the two sides of Westminister Hall, 
perhaps after all obtaining no justice in either. 

If the Council would examine section 18, they 
would see that the Bill contemplated an entire settle- 
ment of all disputes arising from the non-performance 
of a contract. 

It ran as follows : 

'" Any person sug 'for the specific performance of 
an agreement, may also ask for compensation for its 
breach, either in addition to, or in substitution for, such 
performance. 

If in any such suit the court decides that specific 
performance ought not to be granted, but that there 
is a valid agreement between the parties which has 
been broken by the defendant and that the plaintiff is 
entitled to compensation for that breach, it shall 
award him compensation accordingly. 

If in any such suit the court decides that specific 
performance ouzht to be granted, but that it is not 
sufficient to satisfy the justice of the case, and that 
some compensation for breach of the agreement should 
also bs made to the plaintiff, it shall award him such 
compensation accordingly.” 

So again in section 28 it was provided that the dis- 
missal of a suit for specific performance of an agree- 
ment should bar the plaintiff" s right to sue for the 
breach of such agreement. In England that was not 
so—or rather, Mr. HOBHOUSE was speaking of what 


> 
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was the law in England until a few days ago; for it 
was possible that the alterations which had just come 
into effect would make a great difference in the state 
of the law and bring it nearer to what was expressed 
in this Bill. But certainly before these alterations 
were made a man might sue in the Court of Chancery 
for the specific performance of a contract; after the 
whole case was gone through, it might be discovered 
that the appropriate remedy was not specific perfor- 
mance, and the case might accordingly be brought 
before a court of law, where the whole subject of dis- 
pute would have to be tried over again. Here we had 
the advantage of a single tribunal, and as was clearly 
right, the plaintiff might come to it and ask for the 
whole of the remedies to which he was entitled. He 
must make up his mind to what remedy he is entitled, 
whether to specific performance, or to compensation, 
or to both. And as he could get in one suit all he was 
entitled to, it was but just that the whole dispute should 
be concluded in one suit, and that no second suit 
should be brought. 

Another ground of difference was this, that in India 
the very artificial law known as the Statute of Frauds 
no longer affected contracts. It had been said by a 
very great authority that every line of the Statute of 
Frauds was worth a subsidy. It might, however, be 
affirmed with equal truth that every line - had cost a 
subsidv, for there was probably no statute on the books 
which had given rise to so much litigation as the 
Statute of Frauds. The reason was this, that it had 
introduced an artificial systém, and enjoined strict for- 
malities in transactions of every day occurrence between 
simple people, who were accustomed to use no forma- 
lities in them. People went on in their old natural in- 
formal wav, and then, when a dispute arose, one party 
would prevent the other from getting justice by insist- 
ing on the want of the requisite formality. The Courts, 
as usually happens in such cases, refined on the Statute 
to prevent glaring injustice, and thus the points of 
dispute were largely multiplied. There was no part 
of the subject of —— performance of contracts 
which was more subtle or refined than those parts in 
which the provisions of the Statute of Frauds came un- 
der the handling of the Court of Chancery. But the 
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Statute had been repealed in India by the Contract Act, 
and with it we got rid of a large and troublesome 
portion of the subject of the measure before the 
Council. 

There was another subject of considerable practical 
difficulty on which it was almost impossible to lay 
down rules. That subject was the delay occurring be- 
fore the institution of a suit. There was no express 
law limiting the time within which a suit for specific 
performance should be instituted in the Court of Chan- 
cery. But the Court of Chancery laid down the rule 
that suitors should come quickly to obtain such a re- 
medy, and it was frequently a very difficult question 
to decide whether a plaintiff had or had not come into 
court in time. Here in India, the Limitation Act pro- 
vided a period ofthree years in which a suit for the 
specific performance of a contract should be 
brought, and as it was not proposed to alter the law 
upon this point, we were able to avoid treating the 
difficult question what was or was not delay. 

The foregoing were the points on which the condi- 
tions of Indian law brought about a variance between 
the provisions of this Bill, and what would be necessary 
if a similar Bill were introduced in England. Besides 
that there were in this branch of law as in others, 
matters on which authorities differed. Some of these 
the Bill attempted to settle one way or the other, and 
in that sense it might be said that it altered the law, by 
ascertaining what was doubtful, or ruling one way what 
might possibly be ruled another way ina court of law. 
He had followed what he conceived to be the balance 
of authority, or what appeared to be the clearer and 
more intelligible rulings in each matter. He would 
mention the principal of these points. 

There was one point of considerable difficulty in 
the Bill, and that related to the part which made pro- 
vision for the specific performance of contracts so far 
as they could be performed, and for compensation so 
far as it was not possible to perform them. This juris- 
diction was a very delicate one, for it amounted to 
something like making a new contract between the 
parties, when the person seeking performance was the 
person in default. et it often happened that there 
was some quite insignificant part of the contract which 
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the party seeking performance was bound to perform 
but could not do. In such a case it was wrong that, 
because some little thing remained undone, the whole 
contract should fail. 

Among the rules to choose from, the Bill had fol- 
lowed that which was the most restrictive of the juris- 
diction. It was expressed in section 14, which ran as 
follows :— 

“Where a party to an agreement is unable to per- 
form the whole of the agreement, but the part which 
must be left unperformed bears only a small proportion 
to the whole in value, and admits of compensation in 
money, the court may, at the suit of either party, direct - 
the specific performance of so much of the agreement 
as can be performed, and award compensation in money 
for the deficiency.” 

Then section 15 exhibited the different positions 
held by the party in default and his opponent, when 
the default i3 of greater magnitude. t ran as fol- 
lows : 

" Where a partv to an agreement is unable to per- 
form the whole of the agreement and the part which 
must be left unperformed forms a considerable portion 
of the whole, or does not admit of compensation in 
money, the party in default is not entitled to obtain a 
decree for specific performance, but the court may, at 
the suit of the other party, direct the party in default 
to perform specifically so much of the agreement as he 
can perform, provided that the party seeking specific 
performance relinquishes all claim to further períorm- 
ance, and all right to compensation, either for the 
deficiency, or for the loss or damage sustained bv him 
through the default of the other party." " 

For both these sections the Bill gave some illustra- 
tions to show the more clearly what was meant. MR. 
HOBHOUSE believed that they were framed in accord- 
ance with the most careful decisions. At all events, 
there was no intention on his part to alter any recog- 
nised rule of law. 

Another subject of difficulty was connected with the 

erformance of agreements consisting of a number of 
minute acts, the,.doing of which the court could not ` 
attend to, as it might attend to the doing of a single 
act, such as the execution of a lease, giving possession 
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of a house, and so forth. He meant, for example, such 
a contract as one to repair a house or to cultivate land 
in a given way. The Bill dealt with such cases in sec- 
tion 20, which set forth certain agreements that could 
not be specifically enforced.  Sub-section (c) included 
among these : : 

“ An agreement which runs into such minute or 
numerous details, or which from its nature is such, that 
the court cannot enforce specific performance of all its 
material terms.” 

Then there were some illustrations given of this 
class of contract. He believed that the sub-section (c) 
and the illustrations represented with fidelity the law 
administered in England and in India too. If it did 
not, it was from the difficulty of specifying in concise 
terms a rule drawn from many decisions. 

Another point occurred in the same section, where 
sub-section (g) included among the agreements not cap- 
able of specific performance, * an agreement the per- 
tormance of which involves the performance of a con- 
tinuous duty extending over a longer period than five 
years from its date." 

lhere the Bill endeavoured to fix a term which by 
the present law was not fixed. The courts now would 
not decree the performance of a contract involving the 
performance of a continuous duty for a number of years; 
but the number was indefinite. Whether it was wise to 
define it, MR. HonBHovustE& had his doubts ; and if it 
was, the length of the term might be a subject of doubt. 
It was a question which might well be settled in Select 
Committee. The proposal was put on the face of the 
Bil in order that it might receive comment, a course 
often pursued with advantage. - 

Mr. HOBHOUSE was much obliged to the learned 
Secretary, MR. STOKES, for reminding him of that 
which for the moment he had forgotten, namely, that 
this term of five years was inserted in the draft of the 
Civil Procedure Code which was settled and published 
in the year 1865. It was so settled by SIR HENRY 
MAINE and Sır HENRY HARINGTON, so that it had 
the authority of two eminent men, one a great jurist, 
the other the first authority of his day on the subject 
of Indian procedure. e 
The foregoing were the only points which occurred ` 
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to MR. HoRHOUSE to mention on which the Bill at- 
tempted to ascertain doubtful or indefinite law. Distinct 
and conscious alterations of the law he had made none, 
except one that he would mention immediately. 

In section 25, sub-section (c), it was provided that a 
contract for the sale of property should not be enforced 
by any one who had made a previous voluntary settle 
ment of the same property. And in section 24, sub- 
section (7), a corresponding provision was made with 
respect to a purchaser who had notice of such a volun- 
tary settlement. By a ‘voluntary settlement’ the 
Council must understand a settlement for which no 
money was paid, or for whieh no other valuable consi- 
deration, such as marriage, was given; as when a man 
from affection or prudence settled property on his wife 
or his children. Well, most people would ask what 
necessity there was of passing a law to this effect ; for 
that, if a man had settled his property, he had parted 
with it, and how could he sell it ? It resulted, however, 
from some very remarkable decisions on a Statute of 
Queen Elizabeth’s reign passed for the prevention of 
frauds upon purchasers, that ifa man made a voluntary 
settlement of his property, he might subsequently sell 
that very property for money, and the purchaser might 
take it away from the true owners, or, as they were 
called, the volunteers. He thought most people would 
say that a statute of that kind, instead of being one for 
the prevention of fraud, was one for the commission of 
injustice ; and so it frequently operated. Courts of 
Equity, however, would not allow the settlor himself to 
entorce specific performance of his contract in a case 
where His hands were so very far from clean. But 
inasmuch as his sale of the property vacated the prior 
settlement as against the purchaser, the purchaser 
was allowed to maintain a suit for enforcing the sale, 
even though he had notice of the settlement before 
paving his money. The Bill however, proposed that 
in such a case the purchaser should not be entitled to 
specific performance. He might take whatever other 
remedy he could get on his contract, but he should not 
take away the property which he knew that the vendor 
had no moral right to sellto him. On that point the law 
was altered, and MR. HOBHOUSE thought that the altera- 
tion would commend itself to all unsophisticated minds. 


^ 





): 
ome 
CENTRAL LIBRARY 


PROCEEDINGS IN COUNCIL. 13 


There was another point on which the Bill adopted 
a provision taken from the New York Code which MR. 
HOBHOUSE did not remember to have observed in any 
judgment or text-book. Section 12, sub-section (a; 
provided that an agreement might be specifically en- 
torced— 

“When it has been expressly agreed in writing be- 
tween the parties to the agreement that specific perfor- 
mance thereof may be required by either party, or that 
compensation in money shall not be considered ade- 
quate relief for its non-performance.'' 

Mr. HOBHOUSE had never seen a contract of this 
kind, but was told that it was one not unlikely to be 
made in India. No doubt such provision would have 
its effect in the discretion of the court without any spe- 
cific rule of law on the subject. He hardly knew 
whether it was an addition to the existing law, but he 
mentioned it as being something not yet expressed in 
English or Indian law. 

He had now shown how far the Bill was intended to 
be a mere expression of existing rules, and how far he 
had consciously altered those rules, or ascertained them 
when indefinite. <As for codifying law without uncon- 
Sciously producing some alterations, it was a matter of 
extreme difficulty, if not an impossibility. By codifying 
law, he meant the reduction to writing of that which 
was before unwritten. And partly because the law- 
makers might err in their conception of what they ought 
to set down as law, partly because, having a right con- 
ception, they might use inappropriate language to 
express it, partly because the expressions were con- 
strued by other minds who might give to them quite a 
different turn from what they were intended to take, 
it would be a very wonderful thing if after codification 
the law remained precisely the same as before. That 
consideration, however, applied to all attempts at codi- 
fication ; all he could do now was to mention the varia- 
tions of which he was conscious, and he had done his 
best to explain to the Council the relations which the 
Bill bore to existing laws. e 

Only one other point he had to mention in connec- 
tion with the chapter on injunctions. Thé Council 
would see that the Bill did not meddle with interlocu- 
tory injunctions at all, by which term he meant those 
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processes of the Code which were simply intended to 
preserve the sfafiws quo pending the decision of the dis- 
pute. They were treated as of the nature of procedure, 
and were dealt with by the Civil Procedure Code. In 
giving rules about perpetual injunctions it was laid down 
that the court should be able to grant mandatory in- 
junctions. The term *' injunction" was rather decep- 
tive, for it looked as if designed to enjoin the perform- 
ance of something, whereas its technical meaning was 
the prevention of something, and the courts used to hold 
th thev could not bv injunction command an act to 
be done. That, however, was found inconvenient and 
indirectly they assumed the power of commanding a 
positive act under a negative form ; for instance, a man 
might be restrained from keeping up a wall, thereby 
being in effect compelled to eum it down. All those 
circuitous modes of action had their points of weakness, 
and this Bill went more directly to the required object. 
In section 32 it was provided that bv injunction the 
court might not only prevent the breach of an obliga- 
tion, but compel performance of the requisite acts. 
The motion was put and agreed to. 


= — — = ~ - 
WHITLEY STOKES, 
" Secretary to the Government of India, 
Legislative Depariment. 
CALCUTTA, 


The zih December, 1875. 
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APPENDIX B. 
SPECIFIC RELIEF BILE. 
STATEMENT OF OBJECTS AND REASONS. 


The object of this Bill, which is intended as” a 
supplement to the Code of Civil Procedure, as revised 
and published in March, 1875, is to define and amend 
the law relating to specific and preventive relief. 

2. Under the head of specific relief, it deals with 
suits for— 

(a) the possession of specific property, moveable 
or immoveable ; 

(b) the specific performance of agreement ; 

(c) the rectification of instruments ; 

(d) the rescission of contracts ; 

(e) the cancellation of instruments ; 

(f) the declaratorv decrees ; and 

(oi the enforcement of public duties. 

3. Under the head of preventive relief, it treats- 
of perpetual injunctions. 

4. The chapter relating to the recovery of posses- 
sion of specific. property embodies the English rules 
as to detinue, and the useful provision of the Indian 
Act XIV of 1859, section r5, as to the right of persons 
informally dispossessed of land to recover possession 
by a summary suit. Words have been introduced to 
show expressly that this provision does not apply to 
lands claimed to belong to Government. This exemp- 
Mon in effect resulted from section 17 of Act XIV 
of 1859. 

- 5. The matter of the chapter relating to specific + 
performance is distributed under the following heads :— 
(a) Agreements which may be specifically 
enforced ; . 
(6) Agreements which cannot be specifically 
enforced; 
(c For whom agreements may be specifically 
enforced ; 
a * 
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(d) Of the discretion of the court ; 
(e) For whom agreements may not be specifical- 
ly enforced ; 
(f) For whom agreements may not be speci- 
fically enforced, except with a variation ; 
Lei Against whom agreements may be speci- 
fically enforced ; 
(h) Against whom agreements may not be speci- 
fically enforced ; 
e (7) The effect of dismissing a suit for specific 
performance. 

It attempts to codify the English law on this subject 
with the following modifications :— 

6. Subject to the negative rules afterwards set forth 
in this chapter, the Bill empowers the Courts to decree 
the specific performance of any agreement when the 
parties have expressly agreed in writing that specific 
performance thereof may be required by either of them 
or that damages shall not be considered adequate relief, 
This novel provision taken from the New York Civil 
Code, is one of the means by which the Bill proposes 
to extend a useful jurisdiction, one, it may be remarked, 
peculiarly adapted to India, where the alternative 
remedy for a breach of contract, that, namely, of 
"damages, is owing to the poverty of the bulk of the 
population, and the difficulty of executing money 
decrees, often so utterly nugatory. 

7. In England it has more than once been ruled 
that the Court of Chancery will not compel the per- 
formance of a continuous duty extending over many 
years. The Bill renders this doctrine more precise b 
declaring that an agreement, the performance of whic 
necessarily involves the performance of continuous 
duties over a longer period than five years from its 
date, shall not be specifically enforced. hether this is 
the best limit of time, will be a point for consideration 
before the Bill is passed. 

8. With regard to specific performance of contracts 
to execute buildings or to cultivate lands, the Bill is 
intended to express the present law. 

. The rules as to when a contract for the sale 
of a married woman's estate will be specifically en- 
forced, are, in England, excessively complicated. The 
Bill makes no distinction in her case, and thus recog- 
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nises the principle embodied in the Indian Succession . 
Act, section 4, and Act III of 1874. 

ro. In England a voluntary settlement of personal 
chattels is binding on the settlor, and cannot be 
defeated by a subsequent sale. But it is otherwise in 
the case of freeholds, copyholds and leaseholds, and 
specific performance of a subsequent agreement to 
sell land may be enforced against the voluntary settlor 
and the parties claiming under the settlement. The 
Bill does not recognise this distinction (which is due 
to an artificial construction of 27 Eliz., C. 4 ) and treats 
land, in this respect, as if it were moveable property. 

rr. The absence in India of any enactments 
resembling the Statute of Frauds, sections 1, 3, 4 a 
r7, renders it unnecessary to embody in the Bill the 
intricate rules of the Court of Chancery as to when a 
parol agreement to sell land will, and when it will not, 
be specifically enforced. 

12. It seems impossible to elicit a consistent doc- 
trine from the English decisions as to the rights of 
a purchaser or lessee to specific performance with 
abatement or compensation when the title of the 
person agreeing to sell or lease is defective. The Bill 
lays down that only in one case can such relief be- 
granted, namely, where the part of the agreement, 
which must be left unperformed, bears only a small 
proportion to the whole in value, and admits of com- 
pensation in money. This will relieve the courts from 
the exercise of a duty which, in any cases, must be a 
matter of p work than of judicial discretion. 

e 
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matter of course. Care has been taken in this chapter 
to show distinctly that grant of such decrees is purely 
within the sound discretion of the court. 

I3. As in this country all remedies on an agreement 
can be granted by one and the same court, itis con- 
ceived that only one suit should lie on account of its 
non-performance. It has, on this account, been pro- 
vided in Section 29, that if a suit for specific perfor- 
mance is dismissed, no other suit shall be brought on 
the same agreement. 

16. Chapter III, as to the rectification of instru- 
ments, Chapter IV, as to the rescission of contracts, 
and Chapter V, as to the cancellation of instru- 
ments, require no special notice. They are taken with 
a few verbal changes, from the New York Civil Code 
and represent substantially the law on these subjects 
administered by English Courts of Equity. 

17. Chapter VI, as to declaratory decrees, is in- 
"tended to take the place of Act VIII of 1859, Sec- 
tion 15, and differs from the English law on the subject 
principally in authorising the court to make declarations 
of future rights, provided only that such rights are 
vested. In the absence of such a jurisdiction, it would 
seem to be necessary to authorise suits to perpetuate 
testimony, and there are obvious reasons why such 
suits should not be allowed in India. ; 

18. Chapter VII deals with the subject of manda- 
mus, and applies only to the Presidency High Courts. 
Care has been taken to exempt from orders under this 
chapter the Secretary of State in Council, the Govern- 
ment of India, and the Local Government. 

19. In Part III are contained some general rules 
as to when perpetual injunctions will and when they 
wil not, be granted. The chief modifications of the 
present law, which the Bill proposes to make, are as 
tollows :— à 

20. By the Bill, the courts are expressly given 
power to grant injunctions to do substantive acts, 
when such injunctions are necessary to prevent the 
breach of an obligation. In England, the same thing 
is ially effected by the indirect method of making 
orders called mandatory, to refrain from leaving a thing 
undone. | r - 

21. Under the Bill, an injunction to restrain a part- 
ner may be obtained without seeking a dissolution of 
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the partnership, even when the partnership is deter- 
minable at will. In England the rule on this subject 
is still unsettled. é 

22. In England a married executrix will, as a 
rule, be restrained from getting in the assets, if her 
husband be out of jurisdiction, or a lunatic. The 
-reason is that the husband, and he alone, is liable for 
devastavit committed by his wife. The Indian Succes- 
sion Aci, Sections 4 and 275, appears to relieve husbands 
of this liability, and the Bill accordingly contains no 
provision on the subject. 

"23. It is hardly necessary to observe that, in a 
country where law and equity are administered by the 
same courts, the subject of staying legal proceedings 
need not be dealt with at much length. The provisions 
of the Bill relating to the matter are contained in Sec- 
tion 56, clause (cò, illustration Cor", and in Section 57, 
clauses (a; and (4), which relate to injunctions necessary 
to prevent a multiplicity of suits. ) 

24. It may, in conclusion, be remarked that most 
of the many illustrations contained in the Bill are 
taken from the English Equity Reports. 


SIMLA, H A. HOBHOUSE. 
The 25th October, 1875. 











APPENDIX C. 
SPECIFIC RECIBE- AG beg 


ACT No. I OF 1877. 


(Received the Governor-General’s assent on the 
= 7th February, 1877. 


An Act to define and amend the Law relating 
to certain kinds of Specific Relief. 

WHEREAS it is expedient to define and amend Preamble. 
the law relating to certain kinds of specific relief 
obtainable in civil suits; it is hereby enacted as 
follows :— 

Specific Relief—Remedy which contemplates the 

complete enforcement of a right and the exact fulfil- 
ment of an obligation. Ante, 2-3. The preamble 
shows the scope of the enactment. As to the effect ' 
of a preamble see Chinna v. Mahomed, [1865] 2 Mad. 
HCR 332; Q. Be v. Indrajit, [1889] 11 All, 262; 
Kadir v. Bhawani, [1892] 14 All., 145, 154; Promotho 
v. Kali, [1901] 28 Cal, 744,747; Maxwell, 62-74 ; 
Craies, 183-9 ; Ghose, 19-30. See also Crawford v. 
Spooner, [1846] 4 M. I. A., 179, 187. The statute does 
not purport to be exhaustive. As to Other forms. of 
specific relief which will be found elsewhere dealt with, 
see ante, 38-9 ; also t Stokes, A. . Codes, 928-9, 945. 

civil suits—In criminal cases also specific relief 
may sometimes be given, Act V of 1898 (Cr. poc. S 
Ch. x-xii, xliii; also s. 552. But see s. 7 infra. 


PART I. e : 
PRELIMINARY. 
1. This» Act may be called the Specific — 
Relief Act, 1877. p 5 t title. 
e * 
ae 
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It extends to the whole of British India, except 
the Scheduled Districts as defined in Act No. XIV 


of 1874. 


And it shall come into force on the first day 


of May, 1877. 


British India—“All territories and places within 
His Majesty's dominions which are for the time being 
through the Governor- 
General of India or through any Governor or other officer 
subordinate to the Governor-General of India."—Act 
X of 1897 ( General Clauses Act», s. 3, cl. 7. A new 
province on acquisition becomes part of British India, 
Ouseley v. Plowden, Boulnois, 161-2. 

Scheduled Districts—The Act has been extended 
to the following Scheduled Districts by notifications as 


governed by His Majesty 


under : 


DISTRICTS. 

Scheduled!Districts of [the 
Punjab (including at the time 
districts which now form the 
North-west Frontier Pro- 
vince), Kamrup, Naugong, 
Darrang. 

Sibsagar, Lakhimpur, Goal- 
p ( excluding the Eastern 

uars), Sylhet, and Kachar 
( excluding the North Cachar 
Hills ). * 

Hazaribagh, Lohardaga ( now 
called Ranchi, including Pala- 
mau), Manbhum, and pargana 
Dhalbhum in District Sing- 
bhum. 


Cantonment of Morar. Ibid, 1878, pt. I, p. 539. 
Jhansi Division. Ibid, 1879, pt. 1, p. 592. 
Scheduled Districts of the —— m v SÉ 
Central Provinces. Ibid, 1879, pt. ` P. Gef 
Sind. . Ibid, 1880, pt. 1, p. 676. 
Coorg. 3 Ibid, 1882, pt I, p- 217. 
Western Jalpaiguri. , . bid, 1882, pt. I, p.511. 


N 


OTIFICATION. 


Gazette of India, 1877, 
pt. I, p. 562. 


Ibid, 


Ibid, 


(877, pt. I, p. 662. 


1878, pt. I, p. 82. 
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DISTRICTS. NOTIFICATION. 
Upper Burma (except the Gazette of India, 1393, 
Shan States ). pt. II, p. 222. 
Kumaon, Garhwal, and the 
Tarai Parganas Ibid, 1895, pt. I, p. 573. 


Portion of the  Jalpaiguri 
District known as the Western 


Duars. Ibid, 1896, pt. I, p. 44. 
Ajmere and Merwara. Ibid, 1897, pt. II, p. 
I415. 


Section 9 only was extended 

to :— 
Taluqs of Bhadrachalam and 

Rakapili and the Rampa 

country. Ibid, 1879, pt. I, p. 630. 
Kumaon, Garhwal, the Tarai 

parganas, the scheduled por- 

tionjof the Mirzapur District, 

and Jaunsar Bawar. Ibid, 1886, pt. I, p. 452. 


Tracts in the  Godavari 
Agency to which it had not 
already been extended. Ibid, 1900, pt. I, p. 59. 


Extension of the Act—tUhe Act has been fur- 
ther declared to be in force in the town of Mandalay, 
Act XX of 1886, s. 6.( now see. Act XIII of 1898), 
and s. 9 in British Baluchistan, Reg. I. of 1390, s. 3. 

Commencement—Marginal notes do not form 
part of the section, Punardeo v. — — [1898] 25 
Cal, 858; Balraj wv. Jagatpal, [1904] 26 All., 393, 406, 
P. C. ( contra, Kameshar v. Bhikhan, [1893] 20 Cal, 
609,628 ). A new law generally has no retrospective 
effect, unlessit provides M ges for procedure, Maxwell, 
321-43;  Craies, 321-35; hose, 347-53;  Ka/ans: 
Kalianji, [1877] 2 Pom., 148 ; /avanma! v. Muktabai, 
[1390] 14 Bom., 516; Deb Narain v. Narendra, [1889] 
16 Cal., 267 ; Jogodanund v. Amrita Lal, [1895] 22 Cal., 
767; Muhammad v. Qurban, [1903] 26 All, 119, P. C. 
Cf. General Clauses Act ( X of 1897 ), ss. 5,6. 


2. [Repealed by Repealing and Amendin 
Act, ( XII of 1891 ), Schedule I.] Lf 
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Interpreta- 3. In this Act, unless there be something 
tion clause. ` repugnant in the subject or context,— 

'Obligation' includes every duty enforceable 
by law. 

Interpretation clause—Legislative definitions are 
to be received rather as general examples than as over- 
ruling provisions, Uda v. mamuddin, [1878] 2 All., 74, 
86 ; Ghose, 53-9 ; Craies, 193-7. 

Obligation—Ante, 3-5. ‘Obligation’ is a tie or 
bond which constrains a person to do or suffer some- 
thing. Just. Z»s/. III, 13. It implies a right in another 
person to which it is correlated, and it restricts the free- 
dom of the obligee with reference to definite acts and 
forbearances. If these latter do not possess or cannot 
, be reduced to a money value, the obligation may be 

moral or social or religious, but it is not legal. .Pothier, 
Obi., 1 ; Savigny, Obl., ch. i, ss. 2-4 ; Anson, Con., 6-10. 
à English lawyers frequently use the term as correlative 
to a right i» personam, and not a right in rem, Pollock, 
Con., 4; Markby, Elem. Law, s. 137 ; Foster v. Wheeler, 
[1887] 36 Ch. D., 695. The Indian legislature uses the 
term in its wider juristic sense which is limited to duties 
arising either ex contractu or ex delicto. 1 Austin, Jur., 


‘Obligation,’ 


* 
90-8. 
includes—this word has an extending force, Re 
Nasibun, [1882] 8 Cal, 534, 536, and is intended to be 
enumerative and not exhaustive, Q. E. v. Ramanpiyya, 
[1878] 2 Mad., 5,7; Mangaldas v. Jewanram, [1899] 
23 Bom., 673. Ghose, 55-7. " 
Reference.—The word occurs in ss. 5 (4) and (ec), 54, 
e and 55 infra. 
‘Trust? ‘Trust’ includes every species of express, 


implied, or constructive fiduciary ownership : 
‘Trustee. + ‘Trustee’ includes every person holding, ex- 
pressly, by implication, or constructively, a 
fiduciary character : 


" Illustrations. 


_ (a) Z bequeaths land to A, “not doubting that he will pay 
thereout an annuity of Rs. 1,000 to B for his life.” A accepts the 


e * 





): 
e 
CENTRAL LIBRARY 


SPECIFIC RELIEF ACT, S. 3. 25 


bequest. A isa trustee, within the meaning of this Act, for B, to 
the extent of the annuity. e 
e Au "E 
(^) A is the legal, medical or spiritual adviser of B. By avail- 
ing himself of his situation as such adviser, A gains some pecuniary 
advantage which might otherwise have accrued to B. A is a trustee 
for B, within the meaning of this Act, of such advantage. 
(c) A, being B's banker, discloses for his own purpose the state 


of B's account. A isa trustee, within the meaning of this Act, for 
B, of the benefit gained by him by means of such disclosure. 

(7) A, the mortgagee of certain leaseholds, renews the lease in 
his own name. Ais trustee, within the meaning of this Act, of the 
renewed lease, for those interested in the original lease. 

(e) A, one of several partners, is employed to purchase goods 
for the firm. A, unknown to his co-partners, supplies them, at 
the market-price, with goods previously bought by himself when 
the price was lower, and thus makes a considerable profit. A is 
a trustee, for his co- partners, within the meaning of this Act, of the 

profit so made. 


(f) A, the manager of B's indigo-factory, becomes agent for 
C, a vendor of indigo-seed, and receives, without B's assent, com- 
mission on the seed purchased from C for the factory. A is a 
— — the meaning of this Act, for B, of the commission so 
received. 


Lei A buys certain land with notice that B has already con- 
tracted to buy it. A is a trustee, within the meaning of this Act, 
for B, of the land so bought. 


(h) <A buys land from B, having notice that C is in occupa- 
tion of the land. A omits to make any inquiry as to the nature 
of C's interest therein. A isa trustee, within the meaning of this 
Act, for C, to the extent of that interest. 


Trust, trustee—The Act does not purport to 
define either of these terms, it simply states what each 
includes ; Craies, 194-6, Ilbert, Zeg. Forms, 281. 
The Indian Trusts Act ( II of 1882 ) gives the follow- 
ing definitions (s. 3): “A ‘trust’ is an obligation 
annexed to the ownership of property, and arising out 
of a confidence reposed in and accepted by the owner 
or declared and accepted by him, for the benefit of 
another, or of another and the owner. The who 
reposes the confidence is called the ‘author of the trust :" 
the person who accepts the confidence is called the 
‘trustee’.”” 

With this definition, the definitions given by text- 
writers, wee a edoceri is made between 
and equi e estates, may com ,2 Spence, £g., 
875; 2 Story, Eg., s. 964 ; 3 Pomeroy, Eg. Za 986 ; 
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Lewin, 7rwsits, 2, Godefroi, Zrusts, 1-2. Cf. Per Lindley, 
M. RK. “A trust is really nothing except a confidence 
feposed by one person in another, and enforceable in 
a court of equity,” Re Williams, Williams v. Williams, 
[1897] 2 Ch., 12, 18. As the Indian law on the subject 
has been codified, the principles embodied in Act II of 
1882 may be applied even in those parts of India where 
the Act is not vet in force (cf. Kadir v. Nepean, [1898] 
26 Cal, 1, 6-7, P. C.» and a lengthened discussion of 
the law of trusts will be out of place here. 

It mav, however, be explaimed that where the author 
of the trust clearly expresses it either in writing or by 
words ` Seddasook v. Ram Chunder, [1890] 17 Cal., 620, ) 
there is an evfress trust, but where there is no such 
expression but there is ground for presuming an inten- 
tion to dispose of property in favour of another, there 
is an ime trust ; Snell, Eg- 26, 86. Two special 
classes ot implied trust, which are classified by text- 
writers as resulting trust, may be here mentioned : 
(D enami purchases, where A advances funds for 
conveyance or assignment of property ostensibly in 
favour of B; Act II of 1882, s. 82, cf. Amecroonnissa 
v. Ashrufoonnissa, [1372] 14 M.I. A., 433, Dyer v. Dyer, 
[1788] 2 Wh. & T., 803; (ii) unexhausted residue 
of p left after execution of trust or by reason 
of its failure ; Act II of 1882, s. 83, La//ubhai v. Man- 
Anvarébai, [1876] 2 Bom., 388. <A constructive trust, 

, is one which the ar ae elicits by d virgi ri 

upon certain acts e parties, Agnew, üsts, 
tor. There is no reference here to any intention of 
the parties, whether expressed or presumed ; for the 
matter of that, the parties may not have intended 
any trust. But a court of equity will raise such a 
trust wherever a person clothed with a fiduciary 
character gains some personal advantage by availing 
himself of his situation as such. Lewin, 77rusés, 196. 
The py may have acted fraudulently, 1 Story, Æg., 
ss. 186-9, or may have gained an unfair advantage, ibid, 
s. “on -— —— —— — n 3 Pome- 
roy, " 3, . vH. O executed and executor 





trusts, see Ay v. Bosville, [1733] 2 Wh. & 

3, and notes, Ana eer Commrs. of Income 

x J— sel, [1891] C, 545; 583. Act VI of r890. 
As to religi —— idowr ents nd public trusts in India, 
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see Reg. XIX of 1810, Reg. VII of 1817 ( Madras ), Act 
XX of 18635, and Act V of 1908, s. 92. See also Act XVII 
of 1564 (Official Trustees ), and Acts XXI of 1860 (Lite- 
rary, Scientific and Charitable Societies ) and I of 1880 
( Religious Societies ). 


Fiduciary character—applies apparently to 
“all the variety of relations in which dominion may be 
exercised by one person over another" ( //uguenin v. 
Baseley [13870] 1 Wh. & T., 247, Romilly, arguendo), 
where “confidence is necessarily reposed by one, and 
the influence which naturally grows out of that con- 
fidence is possessed by the other" (Zate v. Williamson, 
[1866] 2 Ch, 55, 61). Such are the relations, e. g., of 
parent and child, man and wife, doctor and patient, 
attorney and client, guardian and ward, principal and 
agent, promoter and company, director and company, 
etc. 


References—The word ‘trust’ occurs in ss. 12 (a), 
21 (c, and 56 (5, infra, and the word ‘trustee’ in ss. Io, 
expln., r1 (aù, 21 (2), 42, expln., 43, and 54, infra. 

Illustrations.—lllustrations in Indian Acts have 
been described as cases decided by the highest authority, 
viz., the legislature, Charlesworth v. MacDonald, [1898] 
Bom., 103, t 12 ; Reg. v. Rahimat, [1876] r Bom., 147, 

5. Cf. Collett, 10 ».; 1 Stokes, .1.-7. Codes, xxiii-vi,, 
297. But see Omed Aliv. Nidhee, [1874] 22 W. R., 367. 
Nanak v. Mohan, [1877] 1 AIL, 487, 495-6 ; Kailash 
v. Sonatun, (1881] 1 Cal, 132 ; Balaram v. Mangta 
Dass, [1907] 34 Cal., 941, 950 ; Ghose, 60-5. The better 
opinion seems to be that illustrations cannot be taken 
to control the plain meaning of the section and 
curtail any right which, so understood, it confers. I 
Blackstone, Com., 183 ; ante, 354. 

Ill. (a This is an instance of /reeaiory trust, 
though authorities are divided as to whether itis to be 
classed as express ( 3 Pomeroy, Eg. J., S. toto) or implied 
(Lewin, Zrusis, ch. viii., 144 ) trust. Parsons v. Baker, 
[1812] 18 Ves., 476 ; Harding v. Glyn, [1739] 2 Wh. 
& T. 335 ; Sale v. Mee — I Stet, 534- As to 
precatory trust see further MWeCormick v. Crogan, [ 1868] 
4 H. L., 82 ; Re Adams and xoc bite Vestry, [1884 
27 Ch. D., 394 ; Re Diggíes, [1888] 39 Ch. D., 253; 


* 
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Mussoorie Bank v. Raynor, [1882] 1 All., 500, Ew 
Kumarsami v. Subbaraya, (1886] 9 Mad., 325; Gokoo 
Nath v. Issur, (1886] 14 Cal, 222 ; 2 Story, Ega s. 
1068 5. The trend of English decisions now is for 
restricting the doctrine, but the British Indian legisla- 
ture frankly recognises it here. Collett, 15. 


ill. (b). This illustration by no means exhausts 
the cases where the ‘equitable doctrine of undue influ- 
ence’ is properly applicable. Kerr, Fraud, 133, sqq.; 
Allcard v. Skinner, |t887] 36 Ch. D, 145. As to legal 
adviser, see McPherson v. Watt, [1877] 3 A. C., 254; 
Carter v. Palmer, [1841] 8 Cl. & F., 657; fFuzeelun 
v. Omdah, [1863] 10 W. R., 469; Tayler v. Asmedh 
Koonwar, [1865] 4 W. R., 86; 1 Story, Eg. s. 310; 
medical, Smith v. Kay, [1359] 7 H. L. C., 750; 1 
Story, Eg., s. 314; Spiritual, M/uguenin v. Baseley, 
[1807] t Wh. & T., 247; Morley v. Loughnan, [1393] 
1 Ch., 736. See also I. C. A., s. 16; Trusts Act, s. 88. 
This and the following illustrations are all instances of 
constructive trusts. . 

ill. (C. This and the next three illustrations are 
cases of contractual relationship and a breach of con- 
fidence implied from same ; “in each the act of A isa 
breach of the unexpressed but implied obligation in 
the contract that no other than the agreed profit is to 
be made out of the contract." Collett, 3r. As to 
bankers’ duty, see 1 Laws of Eng., 643, Hart, Banking, 
2114. 

ill. (d. Fer Nottingham, C.: “The mortgagee 
here doth but graft upon his stock, and it shall be for 
the mortgagor’s benefit," Rushworth’s case, [1676] 
2 Freem., 13. Cf. Keech v. Sandford, [17276] 2 Wh. 

& T., 693; Kashi v. Indra [1908] 5 A.L. J. R., 590. 

ill. (e). Bentley v. Craven, [1853] 18 Beav., 75. Cf. 
Kimber v. Barber, [1872] 8 Ch., 56 : Damodar v. Sheo- 
ram, [1907] 4 A. L.J. R., 587 ; I. C. A., s. 216 ( principal 
and agent); Mayen v. Alston, [1892] 16 Mad., 238, 
249; Bowstead, Agency, 137-47. e 

ill. (£f). Massey v. Davies, [1794] 2 Ves. 317. 
The principle is that an agent, or any rson in a 
fiduciary position for the matter of tbat, should avoid 
tempting situations where his interest might come into 
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conflict with his duty. Gillett v. Peppercome, [1842] 
3 Beav., 78. Fox v. Mackreth, [1791] 2 Wh. & T., 709, 
will cover this and the last illustration. 


ill. (g). Case of actual notice, Act II of 1882, ss. 
91, 96, prov.; Act IV of 1882, ss. 39, 40; Le Neve v. 
Le Neve, [1748] 2 Wh. & T., 175. Flying reports do 
not amount to actual notice, We/dgoose v. Wayland, 
[1601] Gould, 147, which “must be given by a party 
interested in the property and in» the course of the 
treaty for the purchase,” Sugden, V. & P., 755; but 
see 2 Dart, V. & P., 875. 


ill. "bh. Case of constructive notice. Taylor v. 
Stibbert, [1794] 2 Ves., 437; Barnhart v. Greenshields, 
[1853] 9 Moo. P. C., 18. “A person is said to have 
notice of a fact either when he actually knows that fact 
or when, but for wilful abstention from inquiry, or gross 
negligence, he would have known it, or when inform- 
ation of the fact is given to or obtained by his agent 
under the circumstances mentioned in the indian Con- 
tract Act. 13872, section 229," T. P. A.,s.3; Trusts 
Act, s. 3. Ware v. Egmont, [1854] 4 De G. M. & G., 
460 ; Jones v. Smith, Qr r Hare, 55. See also Man- 
charji v. Kongseoo, [1869] 6 Bom. H. C. R., 59; 
Ahmedbhoy v. Balkrishna, [1894] 19 Bom, 391. As to 
a bona fide purchaser for value, see T. P. A., ss 43, 53, 
78, 81 ; Bassett v. Nosworthy, [1673] 2 Wh. & T., 150. 


'Settlement' means any instrument  ( other 
than a will or codicil as defined bv the Indian 
Succession Act) whereby the .destination or de- 
volution of successive interests in moveable or 
immoveable property is disposed of or is agreed 
to be disposed of : 


RK 
Similar law. Act II of 1899, s. 2 (24; Ref. under 


Stamp Act, [1384] 7 Mad., 349., F. B. 

Will—“A legal declaration of the intentions of the 
testator with respect to his aech: which he desires 
to be carried into effect after his death.” Ind. Suc. 
Act (X of 1865), s. 3. 

= Codicil—*An instrument made in relation to a will 
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and explaining, altering or adding to its dispositions." 
Ibid, s. 3. 


Settlement, therefore, as above defined, is a docu- 
ment transferring property ¿nter vivos. The transfer 
is in favour of two or more persons, who take successive 
and not concurrent estates, and the transfer takes effect 
in the life-time of the transferor. Where the property 
is “disposed of" by the deed the settlement is an 
executed one, where it is only “agreed to be disposed 
of” the settlement is evecufory. A settlement may 
or may not be supported by valuable consideration. 
In the former case (e. g., a marriage settlement) the 
settlement stands on the same footing asa contract ; 
in the latter, it is called a vo/unlary settlement, as to 
which see Z//ison v. Ellison, (1802] 2 Wh. & T., 835, 
and notes; also I. C. A., s. 25. For ‘directions in a 
will or. codicil to execute a particular settlement, see s. 
30, fost. Ante, 481-4. 


destination or devolution.—The distinction 
probably is that the latter term implies succession to or 
representation of another, which the former does not. 
Collett 57; ante, 481. In ordinary legal phraseology 
‘destination’ means the purpose to which it is intended 
a fund shall be applied, and ‘devolution’ the passing of 
an estate from one person to another by operation of 
law, 14 Cyc., 231, 285. 

successive, j. e., the interests follow, or are sub- 
stituted for, one another, 

References. The-word occurs in ss. 23 (c, 24 (4), 
25 (c), 30, and 31, ill. (2). 

And all words occurring in this Act, which 
are defined in the Indian Contract Act, 1872, 
shall be deemed to have the meanings respec- 
tively assigned to them by that Act. 

Indian Contract Act. The definitions in Act 
IX of 1872 are to be read into the S. R. A., and by 
virtue of T. P. A., s. 4, parts of Act IV of 1882 may 
also be deemed as hereinto incorporated. The follow- 
ing words occurring in the S. R. A. will be found 
detined in the I. C. A. in the sections noted below : 
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WORD. L.C. Ai S. RK. A 
Agreement. Ss 2. (e) ss. 4 (a), 23 (e) and (7), 32. 
Consideration s. 2. (d) ss. 24 (d), 25 (c^, 28 (a). 
Contract s. 2. (A) passim. e 
Fraud "a ss. 22 (D), 26 (a) and (2), 
28 (a), 31. 
Misrepresentation s. 18 ss. 22 (D, 26 (©, 28 (b). " 
Principal s. 182 s. 23 (5). 
Sale 4$, 29 ss. I8, 25, 35 (c). 
Voidabk s. 2(7) SS. 35 (q^, 39. 
Void ss. 2 (g), (2) S. 39. 


[Vide App. E post.] 


( *Immoveable property," which occurs in ss. 8, 9, 
r2 expln. and 25, and ‘‘moveable property,” which 
occurs in ss. IO, 11, 12 expln., and 25, will be found 
defined in the General Clauses Act ( X of 1897 ), s. 3, cl. 
( 25) and (34) respectively. ] 


4. Except where it is herein otherwise ex- 
pressly enacted, nothing in this Act shall be 
deemed— 


(a) to give any right to relief in respect of 
any agreement which is not a contract ; 


agreement—“every promise; and every set of 
romises, forming the consideration for each other,” 
«s E 


contract—‘“an agreement enforceable by law,” 
I.C.A., s. 2 (^. “All agreements are contracts if they 
are made by the free consent of parties competent to 
contract, for a lawful consideration and with a lawful 
object,” ibid, s. 10. This is further explained in ibid, 
ss. 11-23. The object of this enactment is to exclude 
(i) agreements which are void, I.C.A., ss. 2 Le, 24-30, 
Monosseh v. Shapurji, [1908] 10 Bom. L.R., 1004 ( con- 
tract by lunatic ) ; (ii) agreements which do not contem- 
plate the creation of a jural relation and give rise only 
to imperfect obligations (e.g. moral, religious or 
social duties ) ; and (iii) agreements which are incom- 
lete, by reason, e.g., of the terms not having been 
lly settled and accepted, Aoy/ash v. Tariny, [1884] 

to Cal., 588, or the contract having been left contingent 


on the sanction of a third party ( e.g., the permission of ` 


Savings. 
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- "` 


the Court in the case of an agreement. for sale made 
by a certificated guardian ofa minor ) which is never 
obtained, Warain v. Aukhoy, [1885] 12 Cal, 152. A 
voidable agreement is “enforceable by law at the 
option of one or more of the parties thereto,” though 
not at the option of the other or others, I.C.A., s. 2 (7) ; 
it is therefore a contract in respect of which relief may 
be claimed by the former. Ante, 96-7. Gregson v. 
Udoy, [1889] 17 Cal, 223, P.C. 


(4) to deprive any person of any right to 
relief, other tban specific performance, which he 
may have under any contract ; or 


relief other than specific performance, 
that is, damages by way of compensation, which is the 
relief ordinarily sought in cases of breach of contract. 
I.C.A., s. 73. A plaintiff is not bound to sue for specific 
performance, he may sue for damages instead, or for 
damages by way of an alternative or additional relief 
(s. 19 fost). But the dismissal of a suit for specific 
relief will bar a subsequent suit for damages ( s. 29 
fost). The English practice was different, because the 
two reliefs had to be sought in two different courts. 
Ante, 100-3. 


specific performance-—* consists in the con- 
tracting party's exact fulfilment of the obligation which 
he has assumed—in his doing or omitting the very acts 
which he has undertaken to do or omit,’ Pomeroy, 
S.P.,s. 3. Ante, 2-3, 95. See Chi II fost. 

(c) to affect the operation of the Indian 
Registration Act on documents. 

Indian Registration Act—Act XVIOot 1998, see 
esp. ss. 17 and 49 ; documents, which are compulsorily 
registrable under the former, cannot, if unregistered, 
affect any immoveable property comprised therein, 
or be received as evidence of any transaction affecting 
such property. But this does not prevent their being ` 
admissible for the purpose of obtaining specific perfor- 
mance of the agreement embodied in the document, 
Bengal Banking Corp. v. Mackertich, [1884] 10 Cal, 
X2 ; Adakkalam v. Theethan, [1889] 12 Mad, 505; 
Nagappa v. Devu, [1890] 14 Ma 5:hgc- CIS. R.A., 9. 12 
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(h) Contra, Sambayva v. Gangavya, [1890]-13 Mad., 
308. Where a document remains unregistered through 
no default of the plaintiff, secondary evidence may 
be given of its contents, and plaintiff may compel 
execution and registration of fresh deed. “4 '"nakka v. 
Vavana, (1869] 5 Mad. H.C.R., 123 ( loss by Drei: 
Chinna v. Dorasami, [1896] 20 Mad, 19. Distinguish 
Venkatasami v. Kristavya, | 1893] 16 Mad., 341. Where 
there is notice of even an unregistered contract of 
transfer, the subsequent purchaser is a trustee [ s. 3, ill. 
(e, ante ], and the prior purchaser will be entitled to 
relief on the basis of i constructive trust, Collett, 71. 
Act III of 1877, s. Nemai v. Kokil, [1880] 6 Cal., 
534 ; Hur nandun v — [1899] 27 Cal., 468. i 


As to the bearing of this clause on the doctrine of 
part performance, see ante, 318-20. Cf. Ardeshir v. 
Sirdar, [1908] to Bom. L.R., 1146. 


Effect of re RE A in the name 
of a transferee only gives complete effect to a 
prior valid transfer ; registration does not make effec- 
tual a document which was, as between the alleged 
transferor and transferee, inoperative and of no effect,” 
France v. Clarke, [1884] 26 Ch. D., 263. | 
Specific relief 


5. Specific relief is given— béie Gu 
(a) by taking possession of certain property, 
and delivering it to a claimant ; 
(^) by ordering a party to do the very act 
which he is under an obligation to do ; i 
(c) by preventing a party from doing that 
which he is under an obligation not to do; Bez 
+ (d).by determining and declaring ` ithe rights 
of parties otherwise than by an award of compen- 
sation ; or | F 
(e) by appointing a receiver. "x — 
Similar law—Draft New York Civil Code, s. 188r. — 


cl. (a). See Ch. I, ss. 8-11, post. 
cl. (b). See Ch. Il, ss. KS Ch. VIII, ss. 45-51, 





post. 
cl. (eò. See ch. TX, ss. 52-53, Ch. X, ss. 54-57, 
post. 1 
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. Cl. (d). See Ch. III, ss. 31-34, Ch. IV, ss. 35-38, Ch. 
V, ss. 39-41, Ch. VI, ss. 42-43, post. 

cl. (e) See Ch. VII, s. 44, post. 

6. Specific relief granted under clause (c) 
of section 5 is called preventive relief. 

Preventive relief. See Ch. IX and X post 
( injunctions ` The remedy is preservative, the object 
being to preserve a person's rights unviolated ; where 
the injury is threatened the relief granted is preventive, 
where it is in progress the relief is suppressive, Ben- 
tham, Theory Leg., 271-5. 

4. Specihc relief cannot be granted for the 
mere purpose of enforcing a penal law. 

Ante, 6. Cf. Draft New York Code, s. 1883 (where a 
case of nuisance is expressly excepted ). See also s. 56 
(€, post. 

mere—The enforcement of a penal law should not 
be the sole object and result of the relief sought. 


The jurisdiction of a court of equity, said Turner, L. J., 


"rests upon injury to property actual or prospective, 
and this court has no jurisdiction to prevent the com- 
mission of acts which are merely criminal or merely 
illegal, and do not affect any rights of property," 
Emperor of Austria v. Day, RECH 3 De GE: (€: 5 
217, 232. See further Gee v. Prichard, [1818] 2 Sw., 
402 ; Sfringhead Co. v. Riley, [1868] 6 Eq., 551; 2 
Story, Æq., s. 1494. In India, however, it is not neces- 
sary that any rights of property should be affected, 
there may be specific relief to enforce obligations as 


defined in s. 3, ante ; see s. 55, ill. (c), where, though 


defamation is a criminal offence ( I. P. Cy, s. 499 ), since 
it is also a tort, the Civil Court protects the civil right 
of private reputation. But relief will not be given 
against the provisions of a statute, Keating v. Sparrow, 
[1810] 1 Ba. & Be., 367, 373; 2 Wh. & T., 279. 

Copies of order of discharge made by and deposi- 
tions taken before a Presidency Magistrate were direct- 
ed to be granted to the prosecutor affected by the 
order, as such copies might be required for many pur- 
poses other than the .enforcement of a penal law, 
Bank of Bengal v. Dinonath Roy, [1881] 8 Cal., 166. 
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PART II. 
OF SPECIFIC RELIEF. 


CHAPTER If. 
Or RECOVERING POSSESSION OF PROPERTY. 
(a) Possesston of [mmoveable Property. 


S. A person entitled to the possession of 
specific immoveable property may recover it in 
the manner prescribed by the Code of Civil Pro- 


cedure. 

entitled, ;. e. either as owner or as possessor, 
for, said Clarendon, C., “He that hath possession hath 
right against all but him that hath the very right," 
Smith v. Oxenden, [16635] 1 Ch. Ca., 25. There may 
be a title by contract, inheritance, prescription, or 
even by possession, and this last will prevail where 
no preferable title is shown, Pedda Vencatapa v. Aroo- 
vala, [1841] 6 W. R., P. C., 13; Zsmail Ariff v. Mahomed 
Ghous, [1893] 20 Cal, 843, P. C.; Asher v.Whitlock, 
[1865] 1 O. B., 1; Perry v. Clissold, [1907] A. C., 73. 
Vide authorities collected and discussed, ante, pp. 62-71; 
Salmond, Torts, 175-6. Cf. Subbarova v. Aivaswami 
[1908] 32 Mad. 86. Lightfoot, Time Limit, ch. I, s. 9. 

possession—In a suit for recovery of possession 
of property ( action in ejectment, as it is called `, the 
plaintiff can succeed only on the strength of his own 
title, Gridhari Lall v. Bengal Government, [1868] 12 
M. I. A., 448 ; Shornomoyee v. Watson. & Co., [1873] 
20 W. R., 211, P. C.; Sivagnana v. Periasami, [1878] 1 
Mad., 312, 323, P. C. He must therefore prove his title, 
even if a merely poe one, against the defendant 
( ante, 63, Maenooddeen v. Greesh, [1367] 7 W. R , 230) 
but he has all the ordinary rights of discovery 
of matters tending to support his title, Emmerson v. 
Ind Coope & Co. [1886] 33 Ch. D., 233. Cf. Pur- 
meshur v. Brojo Lall, [13889] 17 Cal., 256. But a wrong- 
doer cannot set up a jus (ert: to justify trespass or 
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conversion, Pollock, Torts, 370 ; Awullammal wv. Kuppu, 
[1862] 1 Mad. H. C. R., 85, Kumul v. Mohun, [1871] 
15 W. R., 278. Cf. Bigelow, Torts, 393. 

immoveable property—includes, unless there 
be something repugnant in the subject or context, “land, 
benefits to arise out ofland, and things attached to 
the earth," or permanently fastened to anvthing attached 
to the earth, Act X of 1397, s. 3 (25°. 

in the manner, that is, by bringing a regular suit 
for ejectment and executing the decree under C. P. C., 
ss. 263, 264 ; Act V of 1908, Sch. I, Or. 21, r. 35 (1), 
36. For the decree, see ibid, Or. 20, T. 9. 

9. lfany person is dispossessed without his 
consent of immoveable property otherwise than 
in due course of law, he or any person claiming 
through him may, by suit,* recover possession 
thereof, notwithstanding any other title that may 
be set up in such suit. 

Nothing in this section shall bar any person 
from suing to establish his title to such property 
and to recoyer possession thereof. 

No suit under this section shall be brought 
against the Government. 


No appeal shall lie from any order or decree 
passed in any suit instituted under this section, 
nor shall any review of any such order or decree 
be allowed. - 

Old law—Act XIV of 1859, s. 15. Ante, €7. 


Principle —The object of the enactment is to pro- 
tect possession. Several grounds have been suggested 
for this, ante, 72-4 : (a) to discourage people from taking 
the law into their own hands, Arishuarav v. Vasudeva, 
[13884] 8 Rom., 37!, 375, and thereby deriving any 
benefit, Kunhi v. Changarachan, [1865] 2 Mad. 
H. C. R., 313, Enaetoollah v. Kishen Soondur, [18€7] 
8 W. R., 386, 388 ; (ò) to put an additional restraint 


— — —— 





* After this the Words "usitctel within six months from the date of 
the dispossession” were originally enacted. They were repealed by Act 
XU of 1891, Sch, I, pt. 1. See now Act IX of 1908, sch. I, art. 3. 
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upon illegal dispossession, by depriving the dispossessor 
of the privilege of proving a better title to the land 
in dispute, "id ; (c) to prevent the WEE. of the 
burden of proof by illegal dispossession, Aa/ee v. T 
Adoo, [1368] 9 W. R., 602, 603. The object. of the à 
section is to provide a special summary and speedy 
remedy for a person who, being, whatever his title, in 
possession of immoveable property, is illegally ousted 


“therefrom without his will and consent, Tarini v. 


Gunga, [1887] 14 Cal., 649 ; Walt Ahmed v. Ajudhia, 
[1891] r3 All., 537, F. B. Ram v. .Sheodihal, [1893] 15 
AIL, 384. 

Scofe —Ante, 69, 74. 

Similar law—For Criminal Courts see Cr. P.C, s. . * 
145, Lolit v. Surja, [1901] 28 Cal, 709, 715, Kishori v. 
Srinath [1908] 13 C.W.N., 530 ; for Mamlatdar's Courts 
in the Bombay Presidency, see Bombay Act III of 1876, | 
Ram v. Bhikiba:,, (1832) 6 Bom., 477. But an order of 
neither the Criminal Court, CAry/un v. Brojo, [1873] 20 
W. R., 12, .Vagap^a v. Badrudin, [1901] 26 Bom., 353, 
Jwala v. Ganga, [1908] 30 AIL, 331 ; nor the Mamlatdar, 

am v. Warsinh, [1899] 24 Bom., 251, F.B., Rajaram 
v. Ganesh, [1395] 2t Bom., 9*, can oust the jurisdiction 
of the Civil Court to try a suit under s. 9, S.R.A. But see 
Moore v. Manoranjan, [1903] 12 C.W.N., 696. " 
any person—One of two persons who, by mutual 
agreement, is In exclusive possession of immoveable 
property, may sue the actual dispossessor, or, if he is 
an agent, his principal, or both, Virjwandas v. Maho- 


med, [1880] 5 Bom, 208. A mortgagee, if sats fae’ ! ed 
may sue the mortgagor, Sayaji v. Ramji, [1881] e Bom., Mee 
4416, and a tenant may sue his landlord who has wrong- - — 
fully ejected him, Fonardun v. Haradhun, Pl 9 

W. R., 513, F.B. ; Bhagadati v. Luton, [1902] 7 C.W.N., SE 
218 ; Rudrappa v. defen bm rl 29 e 24335 ese E 
or a purchaser of a portion of an € cy. Ate, alee 
Kuldip v. Gillanders, [1899] 26 Cal., 615. the D. 

in a dispute between a landlord and his tenant, the ` 
Revenue Court will have exclusive 
T Act, s. 167 ; so also in the C 
aram, i 1902] 16 C.P.L.R., 41. 
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of by'another person. Cf. Sundarasastrial jv. Govinda 
[1908] 31 Mad. 528. ‘Act of God’ ( e.g., submergence 
of land bv flood ) does not cause dispossession, Aa//v v. 
Secy. of State, [1881] 6 Cal., 725, 739 ; nor a casual act 
of trespass, ‘bid, 735, Golam v. Bissonath, [1869] 12 
W.R., 9 ; nor carrying off of produce of land in occupa- 


tion of tenant, Seeíul v. Indro, [1876] 25 W. R., 180; . 


nor, apparently, discontinuance of payment of rent bv 


tenant, Tarini v. Gunga, [1857] 14 Cal, 649, Arishnaji * 


v. Antaji, [1893] 18 Bom., 256 ; nor delivery of posses- 
sion under a decree of court which is subsequently 
reversed, Dagdu v. Kalu, [1897] 22 Bom., 733. . 


Dispossession presupposes possession, which must 
be juridical, i.e , not of a mere trespasser, Virjwandas 
v. Mahomed, [1880] 5 Bom ş 208, 221, Amirudin v. 
Mahamad, [1891] 15 Bom., 685, Dadabhai v. Sub-Col- 
lector, [1870] 7 Bom. H.C.R , A.C., 82 ; nor of a licensee 
or mere custodian, Nritto v. Rajendro, [1895] 22 Cal, 
562. Ante, 76. Put trespass acquiesced in may give 
juridical or permissive possession to the trespasser, 
Hellier v. Sillcox, [1850] 19 L.].,O.B., 295 ; Wise v. 
Ameerunnissa, [1879] 7 1-A., 73 ; Arishnaji v. Antajr, 
[1803] 18 Bom., 256. | 

Possession, agam, may be actua/, i.e, physical, 
Virjivandas v. Mahomed, supra, Sivasubramanya V. 
Secy. of State, [1885] o Mad., 285, or censtructive, or 
symbolical, ante, 50-2. There is strong authority for 
holding that the possession of the lessee is the posses- 
sion of the lessor (see, eg, Krishna v. Hari, [1882] 9 
Cal., 367 ) or that of the mortgagee is that of the mort- 
gagor , see, e.g., Fageshar v. Jawahir, [1876] 1 Al., 311, 
En: But authorities are not agreed as to whether 
adverse possession against the lessee or mortgagee gives 
a right of action to the lessor or mortgagor. Chinto v. 
Fanki, [1892] 18 Bom., 51, Muhammad v. Mul Chand, 
[1904] 27 All, 395, and Thamman v. Vizianagram, 
ER 29 All, 593, collect the authorities and give a 
negative answer ` Marak v. Luchmi, WE 5 CL.R., 
287, 289 ; Vithoba v. Gangaram, Ug | 12 om, H.C. 


R., 180 ; Ammu v. Ramkrishna, [1579] 2 Mad., 226, 


“support an affirmative answer. Mitra, Lim., 164-9 ; 


Tttappan v. Manavikrama, [1897] 21 Mad., 153 ; Prata 
v. Maheshwar [1908] 12 O. C. 45. The Calcutta Hich 
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Court refuses relief under present section to a landlord 


whose tenant has been dispossessed, Tarini v. Gunga, - + 


[1887] 14 Cal., 649 ; Fadu v. Gour, [1892] t9 Cal, 
$44, 571, F.B. ; Sonaton v. Helim, [1902] 6 C. W. N., 
616 ; Mukhopadhyay, 22-3, (cf. Dinkarsah v. Anantsha, 
[1903] 16 C P.L.R., 154 ; but the Madras High Court 


has taken the contrary ( and, it is apprehended, sounder ) 


. view in Znnasi v. Sivagnana, [1594] 5 M. L- J. R., 95, 


Jagannatha v. Rama,[1903] 28 Mad., 238. See also 
Bindubashini v. Jahnavi [1897] 13 C. W. N., 303; 
Janoki v. Dina Mani [1409] ibid, 305 ; Bissessuri v. 
Baroda, [1384] to Cal., 1076. Ante, 77-8. 


Possession delivered to a decree-holder under ss. 
263, 264, 318 and 319, C. P. C., (Act V of 1908, Sch. 
I, Or. 21, rr. 35-6, 95-6), though spoken of as symbolical 
or formal, is actual as against the judgment-debtor, 
ante, 52-3. Fer as soon as the person entitled to 
possession enters in the assertion of that possession, the 
law immediately vests the actual possession in that 
person, Lows v. Telford, |1876] 1 A. C., 414. Therefore 
if the judgment-debtor exercises acts of dominion after 
such delivery, the decree-holder may sue for possession. 
Cf. Azimdad v. Ghansham, [15904] 1 A.L. J. R., 20; 
Mitra, S. R. A., 93. " 


Evidence of Possession—Plaintiff must prove ante- 
rior possession, ;. e, an exercise of a more or less 
discontinuous series of acts of dominion, to the exclu- 


1868] 9 W. R., 79 ; Pemraj v. Narayan, [1882] 6 Bom., 
A S, d B; Kawa v. Khowaz, U 879] 5 G E : 
Mohabeer x. Mohabeer, 


P | 
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of court subsequently superseded, 

[5875] 1 Bom., 592 (wrongful a 
Y » [18971 22 Bom., 733 ( erroneous 

sion of part may sometimes be i 
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visiting and making use of a house is evidence of pos- 
= session, Onunto v. Brojo, [t869] 11 W. R., 136 ; so also 
receipt of rent, ;1Zdoo/ Ali v. Abdoor Ruhman, [1874] 
21 W. R., 429; or registration of name under Bengal 
Act VII of 1876, Saraswati v. DAhanpat, [1882] 9 Cal., 
431 ; or mutation of names in the revenue proprietary 
registers in the U. P. Land Revenue Act ( III of tgor, 
U.P.' s. 40. So a thakbust award of boundary is evidence 
of possession at the time it was made, Perhlad vw. 
Rajendur,[1869] 12 M. I. A., 292 ; a thakéust map, 
Svama wv. Jogobundhu, [1888] r6 Cal., 186 ; ora survey 
map, Svam v. Luchman, [1888] 15 Cal., 353, Fahamidan- 
nissa v. Secy. of State, [1886] 14 Cal., 67, F.B. So also 
surrounding of land with pillars by Government officers, 
Collector v. Kalee, [1872] 17 W. R., 195, or measure- 
ment of it as appurtenant to a certain taluk, Awssessur 
v. Jogodishuri, [1880] 7 C. L. R., 269. Where possession 
is doubtful, the court ordinarily holds it to follow the 
title, Runjeet v. Goburdhun, [1573] 20 W. R., 25, 30, P. 
C., Dharm v. Hur Pershad, [1885] 12 Cal, 38, Ameer 
Ali & Woodroffe, Ev., 577 ; but in a suit under s. 9 if the 
plaintiff fails to prove prior possession the claim will be 
rejected and the court will not try any question of 
title, 47; v. Pachubibi, [1903] 5 Bom. L. R., 264. Cf. 
Browne v. Dawson, [1840] 12 A. & E,624. Where a 
plaintiff obtained a decree for possession but did not 
execute it, see Nasrudin v. Venkatesh, [1870] 5 Bom., 
382. 

Admissibility of evidence—Deposition of witness, 
since deceased, in former case of criminal trespass 
respecting a house, is admissible in evidence, under 
i Ey. A., S. 33, in subsequent suit under S. R. A., s. o, 
for possession of same house, Foo? v. Wodin, [1895] 23 
Cal., 441. H 

Partial dispossession-—may be redressed by posses- 
sory suit under s. 9, Sabapathi v. Sabrava, [1881] 3 Mad., 
250 ; Omar v. Nawab, [1869] 11 W. R., 229 ; ante, 78. 

Facts to be proved : (i) plaintiff was in juridical posses- 
sion (a) of immoveable property (2) within six months, 
(ii) he was dispossessed (a) without his consent, (4) other- 
wise than due course of law, Balram v. Bairagi, 
(1898] 12 C.P.L.R., 52. Zamizuddin v. Ashrub, [1904] 
31 Cal., 647, 651-2... Ante, 74-6. 
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without his consent—Baldeo v. Magni, [1899] 
20 433. W. IN V 


immoveable property—lhere is a conflict of 
authority as to whether a suit will lie in respect of an 
incorporeal right under s. 9. Cases will be found col'ect- 
ed and discussed, ante, 79-82. 


due course of law, «.«., the regular normal 
process and operation of the law invoked by the 
ordinary method of a civil suit, Rudrappa v. Narsingrao, 
[1904] 29 Bom., 213, or a judicial proceeding which 
may even be criminal in its nature, Moore v. Manoran- 
jan [1908] 7 €. L. J., 547, 551- Cf. Sofaoll v. Woofean, 
[r86*] 9 W. R., 123; Bhagabati v. Luton, [1902] 7 C. 
W. Na 218 ; distinguish Zamiznddia v. Ashrub, [1904] 
irt Cal, 647, P. C. See also Prolab v. Kantaeswurree, 
[1865] 2 W. R., 230 ; Jadab v. Hera, [1866] 1 Ind. Jur. 
Ne S., 21 ( seizure bv sheriff of property specified in 
warrant but not coming within description in decree) ; 
Muluk v. Bharat, [1908] r2 C.W.N., 694, ( dispossession 
of tenant by auction-purchaser under sch. I, Or. 21,r. 95, 
and not r. 95, Act V of ro08. All trespass implies force 
in the eve of the law, Asher v. Whitlock, [1865] 1 O.B., 
r,but it is not necessary under the section that actual 
physical force should have been used by the dispossessor. 
Ci. Mendu v. Sridhar, [1908] 5 A. L. Bis 2 i 4. 


person claiming through, ;/ æ., heir or 
representative, who, however, cannot sue during the 
life-time of the person dispossessed, Nritto v. Rajendro, 
[1393] zz CaL, 562. 


suit, ^e., a possessory suit, not based either partially 


or wholly on title, Ramasami v. Paraman, [1901] 25 ` 


Mad., 448. Contra, Ram Harakh v. Sheodihal, [1893] 15 
AIL, 384, where it was held that a claim for damages as 
also for establishment of title might be joined with a 
claim for possession, under s. 9. Ante, 84. A suit under 
s o is not a suit for possession within the meaning of 
s. 28, Lim. Act, Mitra, Lim., 358-9. ; 


i 
and costs (in the discretion od te Wer 


on TU nd Ehirajdee v. Fam, 870] t v. R Toi, 
J (Ac? risto 


v. Kalee Prosunno, [1871] 15 W. R., 268, Re O ^ 
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injunction, is beyond the scope of a possessory suit, 
Tilak v. Fatik, [1890] 25 Cal., 803. Ante, 83. i 
notwithstanding-—:.-., no matter what title might 
be shown against him, Ram v. Sheodihal, [1893] 15 AI, 
384, 385. Ante, 60. 
any other title, >. e., other than mere anterior 
ssession, €. g., ownership, Z»actoo/llah x. Kishen, 
t867] 8 W. R, 386, 390; Wise v. Ameerunnissa, 
H 879] 7 L-A., 73 5; Bandu v. Naba, [1890] 15 Bom., 238, 
241 ; Nisa v. Kanchiram, [1399] 26 Cal., 579. 

Defences not allowed > (1) plea of agency, Har, 
jivandas v. Mahomed, [1880] 5 Bom., 208; (ii) fraud 
in obtaining anterior possession or deed, Savayi v. Ramji, 
[13881] 5 Bom., 446 ; (iii) partial dispossession, Omar v. 
sVawab, [1869] 11 W. R., 229; (iv) Mazistrate's award 
under Cr. P. C., s. 145 ; or (v) Mamlatdar’s decree, see 
under Similar Law, supra. Also ante, 82. a 

Effect of the decree: (i) It shifts the onus of 
proving title to the defeated party when he subsequent- 
ly brings an action in ejectment, Waenooddeen v. Greesh, 
[1867] 7 W. R., 230, Surbo v. Surut, [1871] 16 W. R., 
34, — ——— v. Mahomed, [1872] 17 W.R., 161, 
Jiaullah wv. Inu, [1896] 23 Cal., 693; (in is prima facie 
evidence of plaintiff's title to warrant a subsequent decree 
for mesne profits, Radha v. Zamiroonissa, T3868] 11 W. 
R., 33, even where the possessory decree was passed in 
a suit beyond the court's pecuniary jurisdiction, Jiaud/ah 
v. Zn», supra; (iii) passes crops growing on the land 
along with the land, and entitles the decree-holder to 
cut them, S/irajydee v. Emam, [1870] 13 W. R. 104; 
(iv) affords cause of action to rightful owner, who had 
regained lost possession without help of law, but is 
evicted by defendant in execution of a possessory 
decree ; limitation—12 years from date of such dis- 

ossession, Mamitazuddin v. Barkatulla, [1905] 2 C. L. 
K 1; Pratap v. Durga [1905] 9 C. W. N., toó6r; 
Jonaby. Surjya, Mai 33 Cal. 821 ; .distinguish Prem 
v. Huree, [3874] 22 W. R., 259. As to Act VIII of 
[i 859]. s. 230 Ae de acre. to Act XIV of 1882,s. 332) 
see Brohmo xv, Burkut, [1870] 13 W. R., 264. The 


weight to be attached to the possessory decree will, 


however, depend upon the nature of the summary 
enquiry which preceded it, Surdo v. Surut, supra. 


E * 
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suing to establish title— Lakshmi v. VitAa?, 
[1572] 9 Bom. H C. Ry A. C. Arishnarao v. 
Vasudev, [1884] 8 Bom., 371, 376; Tamizuddin v. 
Ashrub, [1:904] 31! Cal., Gaz, F. B. (non-occupancy 
tenancy ). There has been no adjudication on any 
question of title, so there can be no res judicala. 

Cause of action—W' here a suit has been brought 
under present section, Act V of 1908, sch. i, Or. 2, r. 2, 
will not bar a subsequent suit for mesne profits, .SZco v. 
Narain, [1902] 24 All., 501, or for cancellation of a deed 
under which defendant claimed title, Jai v. Lalit, [1903] 
26 All, 236. A suit for damages may be maintained 
arter dismissal of a suit for possession, Baban v. Nagu, 
[1876] 2 Bom., 19. 


Government, ;. e., the Secretary of State in 
Council, 21 & 22 Vic., c. 106, s. 65. 


Sutil independent of section— Authorities are not 
agreed as to whether a suit may not be based on a 
possessory title, independently of s. 9. Ante, 66-71. 
For the affirmative view, see also .Vandaram v. Naibad, 
[1398] 12 C. P. L. R., 59, 62; but a mere temporary 
squatting will not do, Tulla v. Gopi, [1904] P. R. no. sr. 

appeal—~Applications for execution of decrees are 
proceedings in suits, C. P.C.,s. 647, Thakur v. Fakirullah, 
[1394] 17 AIL, 106, P. C., and no appeal will lie against 
an order passed in proceedings in execution of a decree 
under s. 9, Souza v. Gulam, [1902] 26 Mad., 438. But 
proceedings under C. P. C., s. 331, were in the nature of 
a fresh suit, and an order passed therein was appealable, 
Nasir v. Meher,[t895]22 Cal , 830, though apparently no 
question of title could be gone into in such claim case, 
as that would result in reopening in execution .the 
decree which was in force, Mahomed v. Bashotappa, 
[1903] 27 Bom., 402. Ante, 85-4. ~ 


review, under Act V of 1908, s. 114, is prohibited. 

But there may be a rehearing under ibid, sch. i, Or. 9, 
r. 13, «<inthony v. Dupont, [1381] 4 Mad., 217, and a 
revision under s. 115 in a proper case, Rudrappa v. 
ANarsingrao, [1904] 29 Bom., 213. But see Jwala v. 
» Ganga, [1908] 30 All., 331, Bejai v. Sarat, [1908] 5 A. 
. J., 18r, Mandu v. Sridhar, ibid, 214. Safder v. 
Shankar, [1903] P. R. no. 13. 
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_ Limitation—Six months from the time when the 
dispossession occurs, Act IX of 1908, sch. i, art. 3. 

. Lenancies—As to tenancies in the Punjab, see the 
Punjab Tenancy Act ( XVI of 1887), s. 51. 


(P) Possession of Moveable Property. 

10. A person entitled to the possession of 
specific moveable property may recover the same 
in the manner prescribed by the Code of Civil 
Procedure. 


EXPLANATION 1.—A trustee may sue under 
this section for the possession of property to the 
beneficial interest in which the person for whom 
he is trustee is entitled. 

EXPLANATION 2.—A special or temporary 
right to the present possession of property is 
sufficient to support a suit under this section. 


Illustrations. 


(2) A bequeaths land to B for his life, with remainder to 
C. A dies. B enters on the land, but C, without B's consent, 
obtains possession of the title-deeds. B may recover them from €. 

(^) A pledges certain jewels to B to secure aloan. B dis- 
poses of them before he is entitled to do so A. without having 
paid or tendered the amount of the loan, sues B for possession of 
the jewels. The suit should be dismissed, as A is not entitled to 
their ession, whatever right he may have to secure their safe 
custody. 

(c) A receives a letter addressed to him by B. B gets back 
the letter without A’s consent. A has such a property therein 
as entitles him to recover it from B. 

A deposits books and papers for safe custody with B, B 
loses them and C finds them, but refuses to deliver them to B 
when demanded. B may recover them from C, subject to C's 
right, if any, under section 168 of the Indian Contract Act, 1872. 

(e) A, a warehouse-kceper, is charged with the delivery of 
certain goods to Z, which B takes out of A's possession A may 
sue B for the goods. 

Similar Law— English Com. Law Proc. Act, 1854, 
s. 78, seems to have been the foundation of this 
section. Cf. also I. C A., ss. 167-170. 


person entitled to possession—by reason of ` 
aright of ownership or a special or temporary “right ` 


* 


* 
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to present possession. Wile v. Morris, [1852] 21 L. J. 
C. P., 185. Ante, 86. 1 
moveable property-— '*Propertv of every des- 
cription, except immoveable property,’ Act X of 1897, 
s. 3 (34). This should be specific, ;. e., ascertained 
and ascertainable, ante, 36, for it being the object of 
detinue to obtain, if possible, specific restitution, the 
action will not lie for money, corn, or the like ; for 
that cannot be known from other money or corn ; 
unless it be in a bag or a sack, for them it is dis- 
tinguishablv marked, 3 Stephen, Corn , 437. 


Code of Civil Procedure-—For form of plaint 
see Act V of 1908, * App. A (3), NO: 32;the decree 
will be as provided in ibid, sch. i, Or. 20, r. to, and 
it will be executed as directed by Or. 20, r. 31 of the 
Code. 


trustee, defd. s. 3 ante. Sat/jianama v. Saravana- 
bagi, [1393] 18 Mad. 266, 272. See also Bullen de 
Leake, Pleadings, 370 ; Act V of 1908, sch. i, Or. 31, r. 
1 ; it does not seem to be necessary to make the 
beneficiary a party to the suit. r4 Cyc., 246. 
Expln.ll. Roscoe, Evidence, N. P., 981-2. 
special or temporary right—i) arising by an 
act of the owner, €. g., bailment, “pawn, or lien 
f I. C. As 95 }; (i!) not arising by such act, 4 p. 
tinding of lost goods [I. C. A.,s. 71] or unauthorised 
sledge or sale, see notes to s. tt (d) fost. Ante, 86-7. 
tis not necessary that plaintiff should have been in 
possession before, see ill. (@. The illustrations are all 
of special or temporary right to immediate possession. 
Ill. (a) Lord Backhursts Case, [1372] 1 Coke Rep. 
2a ; Garner wv. Hlaunvugton, [1856] 22 Beav., 434- 
r Dart, V. & P., 485. It & were the beneficiary, 
his trustee would be entitled to the title-deeds, Trusts 
Act, s. 3t. 
Ill. (b0) Donald v. Suckling, [1366] 1 QO. B., 585. 
The bailor must pav or tender before he becomes 
entitled to the possession, 1 Stokes, .-/. Codes, 950. 


Ill. (c) Oliver v. Oliver, [1862] 32 EE i C. P.3. 
HI Ca) Story, Bai/ment, 94. — — | 
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Ill. (e)—illustrates Expln. 2, 1 Stokes, J.-J Codes, 
OST. 

A fpfeal—An order under this section is a decree and 
open to appeal, Act V of 1908, s. 96. 

Limitation—3 years from the time when the 
property is wrongfully taken, Act IX of 1908, sch. i, 
art. 49 ; Murugesa v. Jotharam, [1899] 22 Mad., 478. 

11. Any person having the possession or 
control of'a particular article of moveable pro- 
perty, of which he is not the owner, may be 
compelled specifically to deliver it to the person 
entitled to its immediate possession, in any of 
the following cases :— 

(a) when the thing claimed is held by the 
defendant as the agent or trustee of the 
claimant ; 

(^) when compensation in money would not 
afford the claimant adequate relief for 
the loss of the thing claimed ; 

(c) when it would be extremely difficult to 
ascertain the actual damage caused by 
its loss ; 


(d) when the possession of the thing claimed 
has been wrongfully transferred from the 
claimant. 


Zllustrations— 
of clause (4) — 


A, proceeding to Europe, leaves his furniture in charge of B as 
his agent during his absence. B, without A's authority, pledges 
the furniture to C, and C, knowing that B. had no right to pledge 
the furniture, advertises it for sale. C may be — to deliver 
the furniture to A, for he holds it as A's trustee. 


of clause (6)— 
Z has got possession of an idol belonging to A's family, and 


of which A is the proper custodian. Z may be compelled to 
deliver the idol to A.” 
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of clause (c)— 


A is entitled to a picture by a dead painter and a pair of rare 
China vases. B has possession of them. The articles are of too 
special a character to bear an ascertainable market-value. B may 
be compelled to deliver them to A. 

person having possession or control—Suit 
not maintainable against a decree-holder in execution 
of whose decree goods had been sold but purchased by 
a stranger; plaintiff's proper remedy is a suit for 
damages, Murugi sa V. Jgotharan, [1399] 22 Mad., 478. 


not the owner —Suit under s. 11 cannot be main- 
tained against the owner, though suit under s. 10 may 
be where the owner has parted with the right of 
immediate possession, [ cf. s. to, ill. (`, ante ] ; and even 
as against a person who is not the owner it can be 
maintained only in the four special cases specified in cl. 
(a) to (dt. Ante, 88. 


entitled to immediate possession — A servant, 
though entrusted with the goods, is not entitled to such 
possession as against the master, Biddomovye v. Sittaram, 
[1878] 4 Cal., 497. As to the right to immediate 
possession, see ante, 86. - 


Cl. (a) Fiduciary relation, ante, 88-9, Edwards v. 
Clay, [1860] 28 Beav., 145; 2 Story, Eg., s. 709. 


Ill. Wood vw. Rowcliffe, [1347] 2 Ph. 383. If C 
had mno notice of Z's limited authority, s. 173, I. C. A., 
would have applied. | 

Cl. (b) Pecuniary compensation inadequate, ante, 
9O-I. : 

Ill. Pusey v. Pusey, [1684] 1 Vern., 273. 

Cl. (c) Pecuniary compensation impracticable, 
ante, 91-2. 

Ill. Lowther vw. Lowther, [1806] r3 Ves. 95. Cf. 
Falcke v. Gray, [1859] 4 Drew., 458. | 

Cl. (d) Unauthorised pawn by servant, Biddomoye 
v. .Sitltaram, supra, or wife, Seagar v. ZZukmakessa, 
[1900] 24 Bonr, 458, passes no title. Nor does an un- 
authorised sale by a gratuitous Ha es — v. 
Mohon, [1887] 11 Bom., 704, or a pledge by a person 
who bad obtained jewels from plaintiff on fraudulent 
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representations, Kartick v. Gofal, [1877] 3 Cal., 264. 
See also Greenwood v. Z7Zo/guette, [1873] 12 B. L.R., 42. 

Civil Procedure Code— [or form of plaint see Act 
V of 1908, App. A (3). No. 39; decree will be executed 
in the manner provided by ibid, sch. i, Or. 21, T. 32. 
For the distinction between s. 10 and ir, S. R. A., see 
ante, 93-4. For appeal see Act V of 1908. s. 96. 

Measure of damages—where any are awarded either 
as additional or substitutional remedy, see ante, 93 ; 
Collett, 102-5 ; 14 € vc., 263; Mayne, Damages, 437. 

Limitation—Act IX of :908, sch. art. 48, 49; 
also consider ibid, s. 10, in cases of trust. 











CHAPTER II. 
Or THE SPECIFIC PERFORMANCE OF CONTRACTS. 
(a) Contracts which may be specifically enforced. 


12. Except as otherwise provided in this Chap- Casesin which 


| ifi - 
ter, the specific performance of any contract may formance en- 


in the discretion of the court be enforced— forceable, 


(a) when the act agreed to be done is in the 
performance, wholly or partly, of a trust ; P 


/llustration of clause (à — 


A holds certain. stock in. trust for B. A wrongfully disposes 
of the stock. The law creates an obligation on A to restore the 
same quantity of stock to B, and B may enforce specific perform- 
ance of this obligation. 
Similar Law—S.R.A.,s. 11 (a), (8), (o, büt the e 
right to recover specific moveable property there is 
independent of contract, and there is no question of 
specific performance. Ante, 109. 


Otherwise provided—See s. 21 fost. 


specific performance-— See note to s. 4 (^, ante ; — 
also s. 5 (4). Fry, s. 3. Specific performance is * 
ordinarily appropriate to executory contracts, Ashburner, 
Eg., 533-4; ante, 26-7. 

contract—S. 4 (a), ante. Under I. C. A., s. 11, it 
has been held that a minor cannot contract, Mohori v. 
Dharmo, [1903] 30 Cal., 539, P. C., but apparently a 
decree for specific performance may be given against 
him when it is for his benefit that the contract should 
be performed, Ahairunnessa v. Lokenath, [1899] 27 Cal., 
276 ; ante, 250, 513. Cf. Re Manilal Hurgovan, [1900] 
23 Bom., 353. Where the contract is only voidable by 
reason of having been made by person under disability, re 
it may be enforced when the disability ceases, Gregson — 
v. Udoy, [1889] 17 Cal, 223, P. C. e section ka "S 
supposes a complete contract, Koy/ash v. Tariney, [1884] im 
to CaL, 588, the terms of which are before the court, T f 
Maya Ram v. Prag Dat, [1882] 5 AIL, 44, 5r. Ante, 103. e£: 
A memorandum to deposit the grant of a dockyard and — 
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office, as security for advance on a promissory note, was 
taken as an agreement and enforced, Currie v. Chatty, 
[1869] r1 W. R., 570, and a contract was held constitut- 
ed by a notice issued by the Collector under Act VI of 
1857, in a land-acquisition proceeding, requiring the 
proprietor to appoint an arbitrator to determine the 
amount of compensation, and the reply to it intimating 
the appointment of an arbitrator, A/4arshedji v. Secy. of 
State, [1868] 5 Bom. H. C. R., O. C, 97. An agreement 
to transfer upon contingencies which have not happened 
cannot be enforced, Bhobo v. Issur, [1872] 18 W.R., 140. 

Consideration—Parties may waive money con- 
sideration, Wukchad v. Hunooman, [1868] 10 W. R., 69. 
Bona fide compromise is good consideration, Shib Lal 
v. Collector, [1894] 16 All., 423. Agreement to sell rever- 
sionary interest for a price less than the market-value 
was enforced in G:/aba: v. Balaji, [1892] 17 Bom., 232. 

discretion —S. 22, ^os/. Ante, 39-41, 232-6. 

be enforced—For form of plaint, see Act V of 
1908, App. A (3), nos. 47-8. Ante, 520, sqq. 

trust—S. 3, ante; cf. s. 11 (ao). For relation 
between trust and contract, see ante, 105. The creation 
of a trust imposes duties on the trustees which may be 
enforced too by strangers to the transaction, who may 
not even have been in existence at its date. Pollock, 
Con., 230; Brojo v. flurro, [1880] 5 Cal, 700 ( testa- 
mentary trust for religious and charitable purposes, suit 
by representatives of settlor for due performance of 
trust ). 

Ill.—Repealed wherever I. Tr. A. is in force, Act 
II of 1882, ss. 1,2. As to trusts of chattels see ante, 
105 ; Forrest v. Elwes [1779] 4 Ves., 497, seems to have 
suggested the illustration. | 


(4) when there exists no standard for ascer- 
taining the actual damage caused by the non- 
performance of the act agreed to be done ; 





Illustration of clause (^) — 


A agrees to buy, and B agrees to sell, a picture bya dead 
painter and two rare China vases. A may compel B specifically 
to perform this contract, for there is no standard for ascertaining 
the actual damage which would be caused by its non- performance. 









8 TAN 
Koy 


CENTRAL LB 


SPECIFIC RELIEF ACT, S. 12. 51 


no standard—Damages being conjectural, no 
certain calculation can be made, 2 Story, Eg., s. 722 ʻa); 
"ante, 109, 150. (i) Chatlels unique or of peculiar value 
lo plaintif: “A value of affection is seldom appreciated 
by third persons. It needs a very enlightened bene- 
volence, and philosophy very uncommon, to sympathise 
with tastes different from our own. The Dutch florist, 
who sells tulip bulbs for their weight in gold, laughs 
at the antiquary who pays a great price fora rusty 
lamp. Legislators and Judges have too often thought 
like the vulgar. They have applied om rules to cases 
which required a nice discernment. ‘There are cases in 
which the offer of money is not a satisfaction, but an 
insult. Shall a lover take money as the price of his 
mistress's portrait of which a rival has robbed him ?" 
Bentham, Legis., 290. (il) Profits dependent øn future 
events, ante, 152. e 


Ill.—Za/cke v. Gray, [1859] 4 Drew., 453; Dowling 
v. Belyemann, (1862) 2 J. & H., 544. 


(c) when the act agreed to be done is such 
that pecuniary compensation for its non-perform- 
ance would not afford adequate relief ; or 


dilustrations of clause (¢)— 


i) <A contracts with B to sell him a house for Rs. 1,000. B is 
entitled to a decree directing A to convey the house to him, he pay- 
ing the purchase-money. 


(ii) In consideration of being released from certain obligations 
imposed on it by tts Act of Incorporation, a railway company 
contract with Z to make an archway through their railway to con- 
nect lands of Z severed by the railway, to construct a road between 
certain specified points, a FS a certain annual sum towards the 
maintenance of this road, and also to construct a siding and a wharf 
as specified in the contract. Z is entitled to have this contract 


specifically enforced, for his interest im its ormance cannot be 
adequately compensated for by money ; the Court may appoint ` 
a proper person to superintend the construction of the archway, 
road, siding and wharf. ^ e 


Gi) A contracts to sell, and B contracts to buy, a certain - 
ber of railway-shares of a particular iption. A mie iom 


of a shareholder, which cannot rwise be procured. 
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(Qv) <A contracts with B to paint a picture for B, who agrees 
to pay therefor Rs, 1,000. The picture is painted. Bis entitled 
to have it delivered to him on payment or tender of the Rs. 1,000. 

adequate relief—‘“equally efficacious relief," s. 
56 (54 post. see also s. 21 (a). Damages would be ade- 
quate relief if thereby the plaintiff would be put in a si- 
tuation as beneficial to him as if the agreement were 
specifically performed, ante, 193. 

Ill. (i). Ante, 121. .Sa/e: difficulty in fixing value 
of minerals no bar to relief. New B. C. Co. v Bularam 
[1580] 5 Cal, 932, P. C; nor subsequent transfer 
to a third party with notice, .SZ;5 vw. Adbdool [1865] 
3 W. R., 103 j Mathur v. Sheo, W. R., 1864, 281 ; nor 
non-registration of deed of sale, Ruhumutoollah v. 
Shuriutoolah, [1868] 10 W. R., 51, F. B. ; 7»o/see v. 
Mohadeo, [1868) to W.R., 483 ; Probhooram v. Robinson, 
[1869] r 1 W.R., 398 ; Tripoora v. Russick, [1871] 15 W. 
R., 159; Futteh v. Leelumber, [1871] 16 W. R., 26, 
P.C. ; Chinna v. Dorasami, | 1896] 20 Mad., 19 (plaintiff 
may enforce execution and registration of fresh deed). 
Dedication: Shib Dial v. Hira Nand, [1890] P. R., 
no. roo. Exchange ^ Nasir v. Govt., [1868] 3 Agra, 394; 
Kishoree v. Jugunnath, [1868] 9 W. R., 269. Partition: 
Bhowanee v. —— [1867] 2 Agra, 277 ; Nukchad v. 
fLunooman, [1868] ro W.R., 69 (agreement to re-unite 
in respect of one item of joint property); PF;rasam: v. 
Ramasami, [1880] 3 Mad., 87 (agreement for right of 
pre-emption after partition). Zransfer, in considera- 
tion of financing of litigation, of part of property 
claimed ` Bhobo v. Zssur, [1872] 18 W. R., 140, b. C. 
(claim compromised by defendant). Family arrangement: 
Gregory v. Cochrane, [1860] 8 M. I. A., 275. Mortgage : 
Gregson v. Uday, [1889] 47 Cal, 223, P. C. Lease: 
Naoroji v. Rogers, [1867] 4 Bom. H. C. R, O. C, r 
(though defendant's wife refused to join); Prtchakutti 
v. Kamala, [1863] 1 Mad. H. C. R., 153 (though lease 
savoured of champerty); Nemai v. Kokil, | 1880 ] 
6 Cal., 534 (though agreement oral andthere were subse- 

uent lessees but with notice ), //urnandun v. Jawad, 
1899] 27 Cal., 468. Where a vendee from a mortgagor 
made a deposit under T. P. A., s. 83, and the mort- 
gagee accepted it upon the depositor agreeing to 
convey to him part of the mortgaged premises, the 
mortgagee was given a decree for specific performance 
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of the agreement to convey, Za/avya v. Pichayya, 
[1390] 13 Mad., 316. 

Agreement to sell—-zives a personal right to the ob- 
livee, against the obligor or his assignee with notice, to 
compel the latter, by a suit, to specifically perform 
his contract ; but the obligor has no direct right over 
the land, Peer v. Mahomed, [1:904] 29 Bom., 234, 
238; I. P. AA s. 545 ante, 351-2 

Ill. (di)  Sio*er v. Gr We Aguas [1842] 2-5 
& C. Ch., 48, 53. For this and other railway cases see 
ante, r32-42, where the law as to specific enforcement 
of building contracts is digested. 

Ill. (iii). Duncuft v. Albrecht, [1841] 12 Sim., 139. 
Doloret v. Rothschild, [1824] 1 S. & S. 590. Ante, 
[1 3-4. 

Ill. (iv. Picture by a particular artist has a value 
of its own, as it cannot be reproduced by another. But 
if the picture here had not been already painted, 4 
could not have compelled A to paint it, s. 2t (4), post. 

(d) when it is probable that pecuniary com- 
pensation cannot be got for the non-performance 
of the act agreed to be done. 


Illustration of clause (4) -- 


A transfers without endorsement, but for valuable consideration, 
a promissory note to B. A becomes insolvent, and C is appointed 
his assignee. B may compel C to endorse the note, for C has 
succeeded to A's liabilities and a decree for pecuniary compensation 
for not endorsing the note would be fruitless. 

cannot be got—Cl. (5, and "di comprise the 
class of cases where damages are an impracticable re- 
medy. Ante, 149-51. 

Mitra thinks the Act does not take cognizance 
of contracts respecting personal acts ( S. R. A., 132 ). 
But cl. (7) would apply to such contracts, ante, 163. 
Take an agreement to retire from business, (Gray v. 
Smith, [1890] 43 Ch. D., 208), it is noć probable that 
pecuniary compensation can be got for the non- 
performance of the act agreed to be done. Ante, 150. 

Il. Watkins v. Maule, [1320] 2 J. & W., 243. 
The beneficial effect of a decree in damages must 
depend upon the personal reponsibility of the party, 


* 
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Doloret v. Rothschild, supra, and where the defendant 
is insolvent the decree will be worse than bootless, 
Parker v. Garrison, [1371] 61 Ill., 250, 253. 


EXPLANATION.—-Urless and until the con- 
trary is proved, the Court shall presume that the 
breach of a contract to transfer immoveable pro- 
perty cannot be adequately relieved by compen- 
sation in money, and that the breach of a 
contract to transfer moveable property can be 
thus relieved. 


shall presume—Ci. I. Ev. A., s. 4. The explana- 
tion refers to cl. (c). Sankata v. Jagat, [1898] 2 O. C., 
24; U. B. R., [1897-1901], 3539. Forthe reason of the 
distinction. drawn between moveable and immoveable 
property, see ante, 119-22. For instances of contracts 
relating to chattels the breach of which cannot be 
adequately relieved by compensation in money, see ill. 
di and (iv) of cl. (c) ; Pomeroy, >: P., s. 15, p. 20; 
also ante, 115-9. 

ct V of rgoS, s. 47—Where a suitfor possession 
was compromised and dismissed upon the defendant 
agreeing to execute a Aaéuéliaé in plaintiff s favour, but no 
such condition was entered in the decree, the plaintiff's 
suit for specific performance of the agreement could 
not be barred bv s. 244, C. P. C. (Act V of 1908, s. 47), 
Chuni v. Hira, [1902] 7 C. W.N., 158. A fortiori s. 47 
can not bar a suit in respect of a compromise subsequent 
to a decree and relating to property not affected by it. 
Ram v. Madhab, [1865] 3 W R, 118. Cf. Tatayya v. 
Pichavya, [1890] 13 Mad. 3:6. As to compromise 
plaintitf did not abide by, see Srish v. Banomali, [1904] 
31 Cal., 584, P. C. ; ante, 403-4. 

Limitation—lhree years from date when perfor- 
mance became due, Act IX of r9oS8, Sch. i, art. 113; 
Virasami w. Ramasami, [ 18803 3 Mad, 87 ; Hari v. 
Raghunath, [1888] tt All, 27; or plaintiff had notice 
that defendant refused performance, Suda v. Hari, 
[1902] 5 O. C., 140, 142. This art, and not art 144, 
was applied where the claim was for specific perform- 
ance of an agreement to sellas well as for possession, 
the right to possess depending upon the right to the 
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other relief, Muhinddin v. Mujlis, (1881) 6 å 3r 3 
Charna v. Bans Lal, [1908] 5 A. L. J. R, 529. But 
see ante, 326 ; Ghulam v. Narain, [1908] 5 A. L. J. R., 
534, 538. 

Jurisdiction—A_ suit for specific performance of 
a contract for sale or mortgage of land is not ‘a suit for 
land, Yashvantav v. Dadabhai, [1890] 14 Bom., 353, 
Land Mortgage Bank w. Sudurudeen, [1892] 19 Cal., 
358 ; cf. Ramdhone v. Nobeenmony, [1865] Bourke, 218. 
Contra, | Sreenath v. Cally, [ 1879] 5 Cal, 82. 
Apparently equity may act /» personam in India too, 
ante, 214. Ewing v. Orr Ewing, [1883] 9 A. C., 34, 40. 

Decree, form and effect of—Decree implies an order 
for specific performance by all parties, and may be rectifi- 
ed to compel plaintiff to carry out his part of agreement, 
Karim v. Rajooma, [1887] 12 Bom., 174. For form of 
decree see Cooper v. Morgan, [1908] 78 L. J., Ch., 195. 

13. Notwithstanding anything contained in 

section 56 of the Indian Contract Act, a con- 
tract is not wholly impossible of performance 
because a portion of its subject-matter, existing 
at its date, has ceased to exist at the time of 
the performance. 


Jilustrations 

(a) A contracts to sell a house to B for a lakh of rupees. 
The day after the contract is made, the house is destroyed by a 
cyclone. B may be compelled to perform his part of the contract 
by paying the purchase- money. 

(b) In consideration of a sum of money payable by B, A con- 
tracts to grant an annuity to B for B's life. The day after the 
contract has been made, B is thrown from his horse and killed. B's 
representative may be compelled to pay the purchase-money. 

Similar law—I. C. A.,s. 56; German Civil Code, 
ss. 275, 280, 306-8. " 

Principle—Res perit domino. I.C.A., s. 86 ; T.P.A,, s. 
55 (c). Where the contract has been completely made, 
the thing sold is at the risk of the purchaser, who must 
bear all subsequent losses, and is entitled to all subse- 
juent gains ; subsequent events, therefore, can neither 

etermine the contract nor give either party a right to 

resist the performance, Fry, s. 914, p. 399 ; ante, 352. 

It is not easy to define the scope and effect of s. 

kä 
D 


Contracts of 
which the 
subject has 


partially 
ceased to 


exist. 
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13. It purports to be enacted in the form of a proviso 
or exception to Il. C. A., s. 56, and may perhaps be 
paraphrased thus : ‘A contract to do an act which, after 
the contract is made, becomes only partially impossible 
by reason of the loss or destruction of a portion of its 
subject-matter, does not become void when the act 
so becomes partially impossible, but may,in the discre- 
tion of the Court, be specifically enforced so far as 
it is still capable of performance. Ante, 353. Judging 
from the illustrations the section seems to have been 
intended to give effect to the English doctrine of 
equitable conversion as explained, e. g., in Seton v. 
Slade, [1802] 7 Ves., 265, Harford v. Purrier, [1816] 1 
Madd., 538. But the Indian law does not recognise 
any equitable ownership resulting froma contract for 
sale as distinguished from a conveyance, T. P. A.,s. 54. 
Ante, 351-2. It surely seems “against natural justice 
that any one should pay for a bargain which he cannot 
have," Stent v. Bailis, [1692] 2 P. Wms., 217, 219. 


Section 56, Indian Contract Act—deals with 
cases both of antecedent and subsequent impossibility 
and makes the enforceability of all contracts condi- 
tional upon the continued existence of the subject- 
matter, ante, 345. Where a contract in its inception 
is expressly conditional upon certain work being done, 
until this is done the subject-matter is not the pro- 

erty of the promisee and not at his risk, Counter v. 
ICH con, A S45] 5 Moo. Ge 83. Ante, 355. 
Where the wHo/e subject-matter ceases to exist the 
the contract will become void under I. C. A., s. 56, 
where only a far? is lost the contract may be cancelled 
pro tanto, Inder v. Campbell, [1881] 7 Cal., 474. 

not wholly impossible—..c., substantial perform- 
ance is still possible, Bishop, Coz.,s. 605 ; Bombay P. S. 
N. Co. v. Rubattino Co., [1889] 14 Bom., 147 ; Sarai v. 
Bhuban, [1898] 3 C. W. N., 182. Where impossibility 
is due to defendant's default, he cannot resist specific 
Praag] 2 Ph G. W.rLAEy*"Co. N.S Or JJ. 8». Co, 

C [1848] 2 Ph., 597, 605 ; Fry, s. 849. 

Il. (a). Paine v. Meller, (1801) 6 Ves., 349 ; Cass 
v. Ruddle, [1692] 2 Vern., 280 ( but on this case see 1 
Bro. Ch., 156 n. ); Budh Singh v. ZJardial, [1897] P.R. 
no. 52. Apparently the house was not the whole of 
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the subject-matter of the contract, otherwise the illus- - 
tration goes beyond the section and cannot be accept- 
ed. Ante, 354. “When the owner of a lot of land 
with buildings upon it agrees to convey. it at a future 
day on payment of the purchase-money by the pur- * 
chaser, and before payment and conveyance the build- 
ings are destroyed by fire without the fault of either 
party, the loss must fall on the vendor ; and if the build- - 
ings formed a material part of the value of the premises 
the vendee can not be compelled to take a deed of the 
land alone and pay the purchase-money ; and if he has a 
paid it he may recover it back," Gou/d v. Murch, [5579] 
zo Me, 288, 289. Hawkes v. Kehoe, [1907] 10 L. R. A., 
N. S, 125. But see Eppstein v. Kuhn, [1906] ibid, 
117, where an abatement of price was allowed. The 
rule is not applicable where the subject-matter is speci- 
fic and can be replaced, Bishop, Con., s. 597. ` 
Ill. (b». Mortimer v. Capper, [1782] 1 Bro. Ch., 156. 
If the life had expired before the contract was made, it 
would be void by reason of mistake, S. R. ^., s. 21 (A). is s 


14. Where a party to a contract is unable Speeific pe 
to perform the whole of his part of it, but the formance of — 
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part which must be left unperformed bears only fact Ex Ce 
a small proportion to the whole in value, and patea mr  —— 
admits of compensation in money, the Court small, 

may, at the suit of either party, direct the spe- 

cific performance of so much of the contract — 
as can be performed, and award compensation in o [m 
money for the deficiency. D | is 
Jilustrations, 


(a) Acontracts to sell B a piece of land consi ting ol 
bighás. It turns out that 98 bighás of the land belong to / 
the two remaining bighás to a stranger, who refuses to 
o 
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enjoyment of ` 






them. The two bighás are not necessary for the use ment of — E 
the 98 bighas, nor so important for such use or enjoyment — te — Kr, 
loss of them may not be made good in money. na directed ROUES 


at the suit of B to convey to B the 98 bighás and to ye Coin», 275 

pensation to him for not conveying the two remaining bighás ; of; — 

= B may be directed, at the suit of A, to pay to A, on receiving the | 

conveyance and possession of the land, the stipulated purc — 
money, less a sum awarded as compensation for the deficiency. E: 


(4) Ina contract for the sale and Jur of a — atid im 
lands for two lakhs of rupees, it is agree that part of the urniture —— 
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ahe uld be taken at a valuation. The court may direct specific 
pertormance of the contract notwithstanding the parties are unable 
to agree as to the valuation of the furniture, and may either have 


the furniture valued in the suit and include it in the decree for 
specihc performance, or mav confine its decree to the house. 


Princible—Equitv requires substantial, and not 
literal, fulfilment of engagements. Zeien v. Slade, [1802] 


7 Ves, 265 ; ante, 216. This and the two following 
sections reallv formulate three exceptions of the gene- 
ral rule enunciated in s. 17. Ante, 217. It is of the 


essence of specifiC performance that part only of an 
agreement should not be performed, Cutts v. Brown, 


[1830] 6 Cal, 328. Exception Y : where the essence 
of the contract can be performed, little circumstances 
which are non-essential may be*neglected. . Perform- 


ance therefore may be enforced by either the promisor 
or the promisee, provided (i) the part which cannot 
be performed (a) is inconsiderable and (b) may be 
compensated for in money, and (ii) provided that such 
compensation is made. The reason of the inability 
to perform apparently exists at the time the contract 
is made, see ill., whereas the inability contemplated 
by s. 13, ante, arises by reason of subsequent events. 


unable to perform -—by reason, e. g., of defi- 
ciency in quantity ofthe subject-matter or variance in 
quality, defect in title, or of some legal prohibition, or 
even lapse of time. 

small proportion—Small’=immaterial; there 
may have been, e. g.,some small mistake or inaccuracy, 
Mortlock v. Buller, [3804] 10 Ves., 292, 305 ; Halsey v. 
Grant, [1806] 13 Ves, 73. 3 : ; 

admits of compensation, j. e. (i) there are dala 
for ascertaining a fair and reasonable amount as the 
money-value oF the difference between what can be 

formed and the express subject-matter of the contract 7 
ante, 219, and (ii) there has been no fraud of misrepresen- 
tation, ante, 22:1. * In computing compensation for a 


misd iption, the rough calculations of a jury are 
unsuitable: the interests of the vendor have to be con- 


sidered as well as those of the purchaser, and if the 
compensation does not admit of a pecuniary valuation 
which shall be as fair to the vendor as it is to the 
purchaser, the Court will probably refuse to make à 
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rough estimate or an educated guess," 3 L. Q. R., 57; 
ante, 218. 

compensation, ;. «, abatement of purchase- 
monev, as distinguished from damages, ante, 535. The 
right of the purchaser is to have what the vendor can 


give, with an abatement out of the purchase-money. 


for so much as the quantity falls short of the represen- 
tation, Hill v. Buckley, [1811] 17 Ves, 394, 401. 
and award compensation—Ununtoram v. Ram- 


lochun, [1869] 14 W. R., O.C., 15; Gurusami v. Gana- 


pathia, [1882] 5 Mad., 337. i 

Ill. (à. M Queen v. Farquhar, [1505] 11 Ves., 467. 
The vendor, it plaintiff, can recover the purchase-money 
minus compensation ; me vendee, if plaintiff, can have 
the land Gin: compensation. If the 2 bighas were neces- 
sary for the use or enjoyment of the 98 bighas, the loss 
would not admit of compensation in money and s. 15 
would apply ; cf. Perkins v. Ede, [1852] 16 Beav., 193. 

Ill. (b). Richardson v. Smith, [1870] 5 Ch, 648. 
The house and lands Tom the main object of the 
contract. 

Have the furniture valued,—ante, 205; Smith 
v. Peters, [1874] 20 Eq., 511. 

15. Where a party toa contract is unable to 
perform the whole of his part of it, and the part 
which must be left unperformed forms a con- 
siderable portion of the whole, or does not admit 
of compensation in money, he is not entitled to 
obtain a decree for specific performance. But 
the Court may, at the suit of the other party, 
direct the party in default to perform specifically 
so much of his part of the contract as he can per- 
form, provided that the plaintiff relinquishes all 
claim to further performance, and all right to 
compensation either for the deficiency, or for the 
loss or damage sustained by him through the 
default of the defendant. 


fliustralions. 
(a) A contracts to sell to Ba piece of land consisting of 100 


E * 


— 


Specific per- 
formance of 
part of con- 
tract - where 
part unper- 
formed is 
large. 
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teghes. ft turns out that 50 bighas of the land belong to A, and the 
other 30 burhas to a stranger, who refuses t part with them. A 
cannot obtain a decree against B for the specific performance of 
the contract ; but if B is. willing to pay the price agreed upon, 
and to take the 50 bighás which belong to A, waiving all right to 
compensation either for the deficiency or for loss sustained by him 
through A's neglect or default, B is entitled to a decree directing A 
to convey those zo bighas to him on payment of the purchase-money. 


(^) <A contracts to sell to B an estate with a house and garden 
for a lakh of rupees. The garden is important for the enjoyment 
of the house. It turns out that A is unable to convey the garden. 
A cannot obtain a decree against B for the specific performance 
of the contract; but if Bis willing to pay the price agreed upon, 
and to take the estate and house without the garden, waiving all 
right to compensation either for the deficiency or for loss sustained 
by him through A's neglect or default, B is entitled to a decree direct- 
ing A to convey the house to him on payment of the purchase- 
nTJÁone«x. 


Principle — Exception 2: Where the essence of a 
contract cannot be performed, and a partv cannot have 
the smbsfantiia! benefit of his contract, it cannot be forc- 
ed upon him by the other party; but the party zo/ in 
default may at his option accept such performance as 
is practicable, provided he gives up all further right in 
respect of the contract. Ante, 227. Note the respec- 
tive positions of the two parties to the contract: (a) 
the pariy in default may have specific performance 
( minus compensation ) where the part left unperformed 
is small in value and admits of compensation, but he 
cannot have specific performance where such part is 
considerable o» does not admit of compensation ; (4) the 
party not in default, however, may have specific perform- 
ance jh compensation, in the first case, but specific 

formance jhon compensention, in the second case. 

mòble: the Act does not empower a vendor in case of 
essential misdescription, where compensation cannot be 
assessed, to compel specific performance with an indem- 
nity. 1 Stokes, 4.-/. Codes, 955 ; ante, 226. 
considerable, i. e. material and substantial. Some 
commentators treat ss. 14 and r5 as supplementary to 
I. C. A., s. 55 (Nelson, 144 ; Collett, 131). Now where 
time is of the essence of a contract, a belated performance 
will not be accepted, though equity leans to the con- 
struction that time is not of the essence, ante, 337. “But 
Me tected by eigo, pl language that we can speak of 
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contract (which the promisor has failed to keep) as ‘a 
considerable portion of the whole’ contract ‘which must 
be left unperformed. 

does not admit of compensation See note 
tos. 14; also ante, 218-2!. 

Or, not ‘and’, as in s. r4, ante. 

other party, ¢. g., the vendee, as distinguished 
from the vendor. 

direct party in default—.Vaoroj: v. Rogers, 
1867] 4 Bom. H.C. R., O. C,, t. 

Provided-— This is a deliberate modification of, 
if not departure from, the rule of English Courts, where 
the buyer is generally granted partial performance with 
compensation, Sugden, V. & P., 301. 2 Story, Eg, 
S. 779. See ante, 223 sqq. 

Ill. (e. Durham v. Legard, [1865] 34 Beav., ott. 

Ill. (b. Cf. Peers v. Lambert, [1844] 7 Beav., 
546 ; Arno/d v. Arnold, [1880] 14 Ch. D., 270. 

Condition as to compensation — Ante, 228-9. 

16. When a part of a contract which, taken 
by itself, can and ought to be specifically per- 
formed, stands on a separate and independent 
footing from another part of the same contract 
which cannot or ought not to be specifically 
performed, the Court may direct specific perform- 
ance of the former part. 

Principle.— Exception 3: Where a contract consists 
of several parts, which are separate from, and indepen- 
dent of, one another, and some of which cannot and 
ought not to be performed, such part or parts, as can 
and ought to be performed, may alone be specifically 
enforced. Such a contract, though nominally one, is 
actually divisible, and when the Court enforces what 
is apparently a part, it really enforces an entire and 
complete contract. I. C. A., ss. 27, 57-8. The ques- 


tion whether a contract is divisible or indivisible is- 


one of construction, depending upon the nature and 
terms of each individual contract ; where it is really 
indivisible, the Court. will not take it upon itself to 


separate its parts and enforce them piecemeal. Ryan ` 
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v. Mutual T. W. C. Assn. (1&93)] « Ch., 116; Unders 
wood v. Barker, [1899] 1 Ch., 3c0, 304 ; or allow som 
only of several joint contractors to sue, Safur v. Maha- 
ramunnessa, [13857] 24 Cal, 832. "'Fhe Bengal Tenancy 
Act (VIII of 1885), s. 20, makes an agreement for an 
enhancement of rent of an occupancy tenant by more 
than 2 as. per rupee wholly void ; no part of such an 
agreement can be rejected in order to validate the" 
agreement and decree so much of the enhancement as 
is lawful, Aristodhone v. Brojo, [1897] 24 Cal., 395. 

can and ought—The performance is both practic- 
able and proper ; not only is there no physical or legal 
impediment in the way, but the Court, in the exercise 
of its discretion, thinks fit to enforce it specifically. 
SR. 4.912,21, 

separate and independent footing: to take 
an executory contract of sale, 11 distinct lots may be 
separately sold, /ames wv. Shore, [1816] 1 Stark. 426, or 
(iD the property may be of two descriptions, Mestaer v. 

* Gillespie, [1805] tt Ves., 621, 629 (ship and freight). 

But one transaction may be dependent on another, Ca- 
samajor wv. Strode, [1333] 2 My. & K., 706, 722, or be 
subsequently dealt with as one by the parties, Dykes v. 
Blake, [1838] 4 Bing., N. C., 463. Fixing of different 
prices for difterent lots, Crosse v. Lawrence, [18352] 9 
Hare, 462, or existence of cross contracts, Croome vw. 
Lediard, (1833) 2 My. & K, 251, is not a certain test. ^ 
(iii) A contract may also provide for its piecemeal exe- 
cution, Wilkinson v. Clements, [1373] 8 Ch, 96, or (1v) 
there may be two contemporaneous contracts intended 
by the parties to be separate, Odessa Tramways Co. v. 
Mendel, [1878] 8 Ch. D., 235. or (v) the stipulations may 
be alternative, Green v. Low. [1856] 22 Beav., 625. 
The fact that future acts have to be performed will not 
prevent an enforcement of (vi) a E perfect in itsel 
resulting from past transactions, Waring v. M. S. & 
L. Ry. Co, [1849] 7 Hare, 432, or vii) ana ment. ` 
that may be completely performed at the time, Granville 
v. Betts, [1848] 18 a J., Ch., 32. where there ` ` 
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legal stipulations may be specifically enforced. (x; 
Where the part of the contract which the Court could 
not enforce has been already performed, specific exe- 
cution of the remainder will be decreed, Mope v. Hope, 
[1856] 22 Beav., 351. Ante 442, 447-8. 

cannot or ought not—lor enforcement the 
part should be 4o// practicable and proper ; for rejection, 
it is enough that the part is either impracticable or 
improper. it may, e. g., have become either impossible ` 
or unlawful. e 


17. The Court shall not direct the specific Barin other 

performance of a part of a contract except in —* o 

" cme tiorm- 

cases coming under one or other of the three ince of part 
last preceding sections. of contract. 


Princible —Parties when they enter into a contract 
do not contemplate a partial or lop-sided performance 
ofit; therefore equity requires that if there is tobe a 
specific performance, it should be a specific performance 


of the contract in its entirety. The Court should abstain " 
from remodelling contracts. Ante, 222. But the rule e e 
has been said not to apply to evecuted contracts, E 


ante, 220, 448. 
part—For Indian cases where partial performance ie 
was refused, see Virdachala v. Ramasvami, [1863] TE 
t Mad. H. C. R., 341, Ununto v. Ramlochun, Va, "x 
14 W.R, O. C., 15, .Vuffur. v. Khoodeeram, [1875] 24 à; ; 
W, R., 434, Cutts v. Brown, [1380] 6 Cal., 328. 
18. Where a person contracts to sell or let purchaser's 
certain property, having only an imperfect title "rights p 
| e » against ^ et 
thereto, the purchaser or lessee (except as other- or with ime — 
wise provided by this Chapter) has the following perfect title, ` 
rights :— De 
Similar Law —T. P. &,s. 43. As for defect intitle © ~~ 
see also s. 25 fost, there is an absence of title there, here = 
only an imperfection in title, which may be cured. — — 
Cf. also I. C. A, ss. t09, ttó, 118; Canadian Code, | 
s. 1488. e 
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to sell or let—It is only in cases of contracts of 
sale and lease that a subsequentlv accruing interest 
would be allowed to feed the estoppel. But see Dev/re 
v. har, [1879] $ Cal, 253 (mortgage); Ghose, 
Ma Zeg, 3338. 

property — may be either moveable or immoveable 
though it generally will be tmmoveable. 


having—apperentiy at the date of the contract, 
but according to Serya v. Wazi, [1900] 23 All., tọ, 
the titie may have even subsequently, before the 
sale or lease is actually effected, become imperfect, and 
that too bv an act of the vendor or lessor himself. 


imperfect title—W here the interest | in immove- 
able property) sought to be transferred cannot be 
transferred at all ünder s. 6, LP A. @ g., an expectancy), 
this section a rentlv does not apply, Smmosuddin v. 
ideal, [1006] 31 Bom., 165; Aamasam: v. Ramasami:s, 
t907] so Mad. 255, 252. But see Ram v. Prava, 
S Cal, t35, t44, which holds that an agreement 
between Hindu expectants to divide property in a 
particular way upon the happening of a particular 
contingency is mot void. Also A/a Bakhsh v. Gulam, 


| 1899] P.R, no. t 3. Cf. Redati v. Ahmid, [i907] Qe Se M 
350 ` Ram Chandra v. Dharmo, [1371] 7 B.L.R., 34:, 345- 
The English rule is thus stated by Sugden: “If a man 


sell an estate to which he has no title, and after the 
convevance ire the title, e " be P ~ 
tot purchaser,” V. — 355. 1 : 

But the nature of the estate conveyed has to 
If it is a professedly contingent interest 
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sentative, s. 27, fost. Where there is a legally convev- 
able title in the vendor, even if the title may be defeat- 
ed upon claim bv a third party, the purchaser may have 
specific performance, Gurusami v. Ganapathia, [1882] 5 
Mad., 337, 34t. 

purchaser or lessee—/7"/:»/;/f in the cases con- 
templated by the first three clauses, and defendant in 
the last. 

except as otherwise provided--—*ee ss. 21, 22, 
21, 26, 28, fost. : 

(a) if the vendor or lessor has subsequently to 
the sale or lease acquired any interest in the 
property, the purchaser or lessee may compel 
him to make good the contract out of such 
interest ; 


vendor or lessor—apparently also the represen- 
tative or privy of either, s. 27 (4), (c), post. The English 
rule seems to have been different, Sugden, V. & P.,745- 

subsequently—:.:., upto the date of the decree, 
Langford v. Pitt, (1731] 2 P. Wms., 630; ante, 441. 

any interest—.1, not having a permanent trans- 
ferable right ina tenure, granted a sar-i-feshgi lease 
of it to 77 for zt years ; shortly after the zemindar 
ejected .1, but subsequently granted to him a permanent 
mokurrari lease; held that A must make good the 
car-i-peshg:i out of his new interest in the tenure,  Zoo/ 
v. Showkee, [1878] 2 C.L.R., 332. One, out of three undi- 
vided members of a Mitakshara Hindu family, sold 
coparcenary property to plaintiff, without family 
necessity ; during pendency of suit for possession 
another member of the family died; /e/d that plaintiff 
was entitled to a moiety of the land sold to him, 
Viravva v. Hlanumanta, [1891] 14 Mad., 459. For cases 
of conveyance of property non-existent at the time but 
subsequently acquired, see ante, 458; Baldeo v. Miller, 
[1904] 31 Cal., 667; Ahobhari v. Ram, [1907] 7 C.L J., 
387. 

make good the contract— Sheo Prasad v. Udai, 
"sed 2 All 719; Pran v. Baju, [1879] 4 Bom. 3 

oraparaju v. Veerabhadradu, [1907] 17 M. L E 4 
505, (Boddam, J.). - i 
I 
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(4) where the concurrence of other persons is 
necessary to validate the title, and they are 
bound to convey at the vendor's or lessor's re- 
quest, the purchaser or lessee may.compel him to 
procure Such concurrence ; 

Princifle—The vendor or lessor is bound to do all 
in his power to fulfil his promise. 

bound to convey—-.¢, trustees of the legal 
estate, 2 Dart, H & P., 1032, Sugden, V. & F- 349 ; 
ante, 159; Bain v. Fothergill, [1874] 7 H. L., 158, 209. 
Brewer v. Broadwood, [1882] 22 Ch. D., 105. Cf. Naorozi 
v. Rogers, [1867] 4 Bom. H.C. R., O. C., 1. 

(c) where the vendor professes to sell un- 
encumbered property, but the property is mortgag- 
ed for an amount not exceeding the purchase- 
money, and the vendor has in fact only a right to 
redeem it, the purchaser may compel him to 
redeem the mortgage and to obtain a conveyance 
from the mortgagee ; 

Cl. /&—is limited to cases of Isa/e, and applies 
where the vendor both say and can redeem the 
property sold, ante, 161 ; 2 Dart, V. & P.,1072. Where 
property is contracted to be sold subject to a mortgage, 
but before completion of the sale the mortgagor 
redeems, he may claim to be subrogated to the security 
as against the purchaser, Jones, .M»origage, s. 879; 
Ghose, Mortgage, 414. 

professes—represents expressly or impliedly, 
ante, 160; there must be a clear declaration, for where 
the vendor has not been guilty of misrepresentation or 


fraudulent concealment of incumbrances, the purchaser- 


must bear the consequences of his o eee ce and 

the rule of caveat emptor applies, Gajapathi v. Alagia, 

ios] 9 Mad., 89. Ct. Re /ones, [1893] 2 Ch., 461, 470. 
is. requires the buyer to take care of himself 

and see that he buys after satisfying himself about the 

title and being properly indemnified by covenants in 

—— of purchase, Gour v. Chunder, [1875] 25 W. 
45- ei 
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the purchaser may pay off the incumbrance himself out 
of unpaid purchase- money, if any, in his hands. 
Where he has paid the w -hole consideration before 
discovery of the incumbrance, he may sue for damages, 
Gajapathi wv. Alagia, [1885] 9 Mad. So Where the 
property sold was subject to an outstanding ` lease, the 
purchaser was allowed to deduct from the purchase- 
price the amount the premises were depreciated by 
reason of such lease, Zpsíeim v. Awuhn, [1906] 10 
ERN... iN ty, SE 


L 
conveyance— of such interest as he has under the 
mortgage, ante, I 6I-2. 


Sale of mortgage-decree—<A purchaser of a mortgage- 
decree, free from incumbrances, is entitled to the 
benefit of this clause, Ahetsidas v. Shib, [1904] 9 
C. W. N., 178. 

(d) where the vendor or lessor sues for specific 
performance of the contract, and the suit is 
dismissed on the ground of his imperfect title, 
the defendant has a right to a return of his deposit 
(if any) with interest thereon, to his costs of the 
suit, and to a lien for such deposit, interest and 
costs on the interest of the vendor or lessor in 
the property agreed to be sold or let. ` 

Principle—lf a contract of sale (or lease) falls 
through by reason of the default or want of title of 
the vendor (or lessor) the opposite party is entitled 
to have his money back with interest, and to a lien for 
the amount on the subject-matter of the contract, 
Sugden, V. & P., 671, Kishen v. Ram Chunder, [1 865] 
3 W. R. 28 (case of award). If the purchaser is at 
default, he cannot recover the deposit or any part of it, 
Bishan v. Radha, [1397] r9 All., 489. . 

dismissed— Mahomed v. Musaji, dici —— 
657, 669. jii 

imperfect title—; not illegality, 1 Dart, — — 518. 


deposit—ante, 534 ; Balvanta v. Bira, — E 
Bom., 56. 


lien— id ; Bindeshri ~v. — Gir, —— SA 
705; P. c. Cf. F. E: SC s. 55 (6) (6). 
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Power to !9. Any person suing for the specific per- 
war com- 

enum; formance of a contract may also ask for com- 
ænaia cass pensation for its breach, either in addition to, 


or in substitution for, such performance., 


If im any such suit the Court decides that 
specific performance ought not to be granted, but 
that there is a contract between the parties which 
has been broken by the defendant and that the 
plaintiff is entitled to compensation for that breach, 
it shall award him compensation accordingly. 


If in any such suit the Court decides that 
specific performance ought to be granted, but 
that it is not sufficient to satisfy the justice of the 
case, and that some compensation for breach 
of the contract should also be made to the 
plaintiff, it shall award him such compensation 
accordingly. 


Compensation awarded under this section may 
be assessed in such manner as the Court may 
` direct. > 


EXPLANATION. —The circumstance that the 
contract has become incapable of specific per- 
formance, does not preclude the Court from 
exercising the jurisdiction conferred by this 


section. | * 
D * 
SE Jilustrations — 
e ra of the second paragraph— 4 
A contracts to sell a hundred maunds of rice to B. B brings a 
suit to compel A to orm the contract or to compensation. 






is of opinion tha A has made a valid contract and has 
out excuse, to the injury of B, but Er pec 


ed t shall 'award | to. such 
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the ist January, 1878. The decree may, besides ordering specific 
performance, award to B compensation for any loss which he 
has sustained by A's refusal. 


of the Explanation— 


A, a purchaser, sues B, his vendor, for specific performance of a 
contract tor the sale of a patent. Before the hearing of the suit. the 
patent expires. The Court may award A compensation for the 
non-performance of the contract, and may, if necessary, amend 
the plaint for that purpose. 

A sues for the specific performance of a resolution passed by 
the Directors of a public company, under which he was entitled 
to have a certain number of shares allotted to him and for com- 
pensation for the non-performance of the resolution. All the shares 
had been allotted before the institution of the suit. The Court may, 
under this section, award A compensation for the non-performance. 

Similar Lav—tThis_ section is taken from Lord 
Cairns Act, 21 & 22 Vic., c. 27,ss. 2, 3, 6. ( But as there 
have not been separate Courts of Law and Equity in 
India, there is no ground to import into this section 
the limitations which were placed in England upon the 
wording of that Act, ante, 522). Cf. also Act VIII of 
1859, s. 192. Under the German Civil Code compensa- 
tion ordinarily means restitution in kind, ss. 249-51 ; 
see also s. 286. 


Principle—The object of the enactment is to 
prevent a multiplicity of suits and to do complete 
justice between the parties, 2 Wh. & T., 452. The 
plaintiff may pray for specific performance and or or 
damages, and when he has once sued for either relief 
a second suit for the other will apparently be barred by 
Act. V. of 1908, s. Ir, and, Sel Lb, Ora. 1. 2 3 HS 
521, 536-7, S. R. A., ss. 24 (c), 29; unless the causes of 
action are different. A suit was brought for specific 
performance of a contract of sale and for damages, the 
plaintiff alleging dispossession after delivery of possession ; 
sale-deed was subsequently executed by the Court 
under s. 262, C. P. C. ; held a second suit for possession 
on the basis of the sale-deed was not barred either 
bv s. t3 0r s. 43, C. P. C., Nathu v. Budhu, [1893] 18 
Bom., 537. E | 

Para. 1. May also ask—not incumbent upon 
plaintiff to do so ; even if no express — for damages 
has been made, the Court should decree damages in a 
proper case, see para. 2 infra; ante, 523. Cf. Sheo 


t e 
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Niway v. Gopal, [1881] 1 A. W. N., 22; Daropli v. 
Jaspai Rai, [1905] P. R., no. 49. 


compensation for  breach— Breach of an 
agreement is ground for an action for damages or for 
specific performance, but not for setting aside the 
contract or declaring it null and void, Noggendro v. 
Kishen, [1873] 19 W. R, 133, P.C. Upon an agreement 
to repay money within a certain period or execute a 
bond, upon default in the performance’ of either 
alternative creditor was allowed to sue for recovery of 
money, AoAimunissa v. Mirza, [ 1881] 10 C. L. R., 103. 
Lessee failing to get possession may sue either for 
specific performance or for damages, Munnee Dutt v. 
Campbell, [1869] 12 W. R., 149, Ambica v. Gafstaun, 
[1909] 13 C. W. N., 326, and a prayer for return of 
salam: fine paid may be treated as a claim for 
compensation for breach of contract of lease, Raydhur v. 
Kali, [1882] 8 Cal, 963. Compensation should not be 
refused because plaintiff does not sue for specific 
performance, 6 C. P. L. R., 57. A purchaser may be 
entitled to a refund of the deposit or part of the 
stipulated consideration paid by him, Moin v. Beharee, 
[1871] 3 N. W. P., 336, even where his suit for specific 
performance of the contract for sale fails, A/okeshi v. 
Hara Chand, [1897] 24 Cal., 897 ; Udit v. Muhammad, 
[1903] 25 All, 613, affd. Amma v. Udi, [1908]-31 
All., 68, P. C. ; and he should be allowed to amend 
his plaint to include a claim for such refund even 
at alate stage of the case, Jbrahimbhai v. Fletcher, 
[1396] 21 Bom., $27. 

Limitation—from date of decree declaring agreement 
unenforceable, I. L. A., Sch. I, art. 97, Amma v. Udit, 
supra. As to the deposit see further ante, 534-5, 54r. 


Rehearing—When a person after obtaining a decree 
for specific performance finds judgment-debtor incapable 
of carrying it out, he may apply for a rehearing and 
have a decree for damages instead, Pearisundari v. Hari, 
[1887] 15 Cal., 211. 

Para. 2. Ought not—apparently includes ‘cannot’ 
also, see ill., and cf. s. 21, infra. Ante, 97. Where a 
J contract for a usufructuary mortgage could not be 
= specifically enforced, as the property was under attach- 
| J ment and bed been taken under the Collector's manage- 
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ment under C. P. C., s. 326, the mortgagee was allowed 
compensation instead ( ;. e., amount advanced plus 
interest from date when possession should have been 
delivered), Jaidaval v. Ram, [1889] 17 Cal., 432. 

Ill. See s. 21 (a), post. Proper remedy is a 
suit for damages. 

Para. 3. Not suflficient—" Mere restitution in 
nature leaves a deficiency of satisfaction proportioned 
tothe amount of enjoyment lost during the continuance 
of the offence, Bentham, Theory Leg., 290. Ante, 
524. 

compensation—v0/ indemnity, 1 Stokes, 4.-/. 
Codes, 957. For distinction between this clause and 
S. I4, supra, see ante, 535-6. 

Ill. Jaques v. Millar, [1877] 6 Ch. D, 153 ; Lillie 
v. Legh, [1858] 3 De G. & J., 204. s i 

Para. 4. Assessed- may be by issue of com- 
mission, C.P.C., s. 392. As to reasonable compensation, 
see Nail Ram v. Shib Dat, [1882] 5 AIL, 238 ; ante, 
527 8. Mayne, Damages, 211-22; 1 Stokes, A.-/. 
Codes, 957 (as to continuing causes of action, damages 
should be assessed down to time of assessment). 


Explanation. Ante, 526. l 

has become— impossibility is subsequent to date 
fixed for performance ; otherwise I. C. A., s. 56, and s. 
13, ante, would apply. 

incapable of specific performance, from the 
default of either party, e. g., sale by vendor to dona fide 
purchaser for value, ante, 526-7. 


jurisdiction—to award compensation, 1 Stokes, 
4.-/. Codes, 957. 

Ill. ii)— Davenport v. Rylands, [1866] 1 Eq., 302. 

Ill. ii) Ferguson v. Wilson, [1867] 2 Ch. Ap., 17. 

20. A contract, otherwise proper to be speci- 
fically enforced, may be thus enforced, though 
a sum be named in it as the amount to be paid in 
case of its breach, and the party in default is 
willing to pay the same. 
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dilustration. 

A contracts to grant D an under-lease of property held by 
A under C, and that he will apply toC for a license necessary to the 
validity of the under-lease, and that, if the license is not procured, 
A will pay B Rs. 10,000. A refuses to apply for the license and 
offers to pay B the Rs. 10,000. B is nevertheless entitled to have 
the contract specifically enforced if C consents to give the license. 

Similar Law—taken from the New York Code, 
s. 1892. Cf. LC.A, s. 74, the Indian law makes no 
distinction between penalty and /iguidaled damages. 

Principle—An agreement may be to do a certain 
act or pay a sum of money, or to do a certain act with 
a sum specified as payable in the event of default to 
secure the performanee of this very act. A Court of 
equity looks at the substance, and not the form, of the 
agreement and generally leans against the construction 
that it is of an alternative nature. Ante, 146-9 ; 2 Story, 
Eg. s.715; 2 Wh. & T., 259. Alternative contracts 
are not within the scope of this section. 

otherwise proper-consider specially ss. 21, 
22, post. Hukan v. Nikka, [1908] P.R., no. 15 (contract 
to sell land). 

sum be named-Where defendant agreed to 
serve a railway company exclusively for four years 
under a penalty of 4100, he was restrained by injunc- 
tion from taking other service, Madras Ry. Co. v. Rust, 
[1890] 14 Mad., 18. 

Ill Long v. Bowring, [1864] 33 Beav., 585. 


(^) Contracts which cannot be specifically 

enforced. 

21. The following contracts cannot be speci- 
fically enforced :— 

(a) a contract for the non-performance of 
which compensation in money is an adequate 
relief ; 

Zilustrations to (a)— 


(i) A contracts to sell, and B contracts to buy, a lakh of rupees 
in the four per cent. loan of the Governmerit of India : 


(ii) A contracts to sell, and B contracts to buy, 4o chests of 
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(iii) In consideration of certain property having been transferred 


by A to B, 
of Rs. 10.000. and to honou 


r A's 


B contracts to open a credit in A's favour to the extent 
drafts to that amount. 


The above contracts cannot be specifically enforced, 


for in the 


first and second both A and B, and in the third A, would be reim- 


- bursed by compensation in money. 
cannot—ante, 97. Cf. s. 57, post. 
cl. (4) —Reverse of s. 12 (c, ante. 


compensation 
specific performance 
remedy, a/gobind v. 
A shrufoonissa v. 
subject-matter 
Sheo v. Injore, 
arrears of rent) ; 


[1904] "8S D A AI : 
Phu! € Sege v. 


Stewart, 
of the contract 
[r874] 2: W. 

Anakaran 
2 Mad., 79 (loan on mortgage 
|: Mehdi v. 


in money—TIhe court refuses 


where damages 


Lutafat, 
ibid, 


V. 


[1867] 7 
303 ; 
is 


K., 


C N 
a sum of money, 
33 (assignment of 


Saidamadath, 


ES the proper 


KK I2 
where the 


[1879] 


- Ramanand ~. N akched, 


Chand Mat, 


Muhammad, [1908] r1 O. Ca 
[1908] 3o AIL, 


2195 
252. Cf. Mava Ram xv. Prag,[1832] 5 All., 44 ; Rohim- 
unissa v. Mirza, [1881] ro C. L. E 103. Distinguish 


Starkev v. 
purchase reversion’. 
ecute a charter-parts 
[1881] 6 Bom., 5. 


E stoppet — Muncheryji 


17 Bom., 711. CE. 
Palace € sod 
treated breach 


Barton, [1909] 1 Ch. 284 (option for lessee to 


So where the agreement is to ex- 


r Abdul 


Va 
Paris 


[1856] 3 Sm. A G, 


Ze 


Mahomedbhoy, 
Chocolate 
rto (parties having 
of some conditions of a contract as 


Co. 


v. Abdul Bacha, 


[ 1393] 


Vv. Crystal 


capable of settlement by compensation, Court awarded 
damages for breach of the rest). 


Ke 


Ill. (i) Cuddee v. 
416. 

Ill. :ii — nte, 195. 

Ill. ill — 


adequate relief—. inte, 193. 
Rutter, [1720] 2 Wh. & T., 


Larios v. Bonany, [1873] 5 | P. C 340. 


(^) a contract which runs into such minute or 


numerous details, 


the personal qualifications 


parties, or otherwise 


or which is so dependent he 


or volition of Zeg 


from its nature is such 


that the Court cannot enforce a perform- es 


ance of its material 
J — 


terms ; 
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Jllusfrafions to (^) — 


DI A contracts to render personal service to B : 
Gi) A contracts to employ B on personal service : 


(in) A, an author, contracts with B, a publisher, to complete a 
* " 


literary work. 
B cannot enforce specific performance of these contracts. 


(iv) A contracts to buy B's business at the amount of a valuation 
to be made by two valuers, one to be named by A and the other 
by B. A and B each name a valuer, but before the valuation is 
made A instructs his valuer not to proceed : e 

(v) By a charter-party entered into in Calcutta between A, the 
owner of a ship, and B, the charterer, it is agreed that the ship 
shall proceed to Rangoon, and there load a cargo of rice, and 
thence proceed to London, freight to be paid, one-third on arrival 
at Rangoon, and two-thirds on delivery of the cargo in London : 

(vi) A lets land to B and B contracts to cultivate it in a parti- 
cular manner for three years next after the date of the lease; 


(vii) A and B contract that, in consideration of annual advances 
to be made by A, B will for three years next after the date of 
the contract grow particular crops on the land mm his possession 
and deliver them to A when cut and ready for delivery : e 

(viii) A contracts with B that, in consideration of Rs. 1.000 to be 
paid to him by B, he will paint a picture for B : 

(ix) A contracts with B to execute certain works which the Court 
cannot superintend : A i | 

(x) A contracts to supply B with all the goods of a certain class 
which B may require : l 

(xi) A contracts with B to take from B a lease of a certain house 
for a specified term, at a specified rent, “if the drawing-room 
is handsomely decorated,” ever if it is held to have so much 
certainty that compensation can be recovered for its breach : 

(xt) A contracts to marry B. 


The above contracts cannot be specifically enforced. " 


minute or numerous details— nte, 206. See 
ill. v-vii, ix, xi above. Where the contract provides 
for the performance of a series of acts, if it is ible to 
ascertain once for all after completion of the series 
whether the result intended has been attained and the 


, order of the Court complied with, the Court may decree 


specific performance, Stewart v. Kernedv, [1890] 15 A.C., 
La 


#75; Ashburner, Eq., 534-5- 


kd 


personal qualifications—aAnte, 201. See ill. il, viii. 
.. wolition— Ante, 201. See i/7. i, ii, x, xii. ^ contract 
of personal Wee Callianyi Vv. — [18941 18 Bom., 


— 
- 
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702, 19 Bom., 764, or of agency, JVusserwanji v. Gordon, 
[r881] 6 Bom., 266, will not be specifically enforced. 


from its nature— Ante, 207. See ///.iv, ix; the” 
contract may, e.g., be for sale of good-will apart from the 
business, Baxter v. Conolly, [1820] t J. & W., 576, or it 
may relate to a secret manufacture, Newberry v. James, 
[18:17] 2 Mer., 446, or it may stipulate for satisfac- 
tion of a party and not the Court, Mandy v. Gresham 
IL. A. Soc., [1861] 29 Beav., 439. Ante, 200, 204. 


material terms-——Cí. s. 27, ante. See also s. 57, 
post. The Court will carry out an agreement framed in 
general terms when the law will supply the details ; but 
if any details are to be supplied in modes w hich the 
Court cannot adopt, there is no concluded agreement 

capable of enforcement, JVu/fur v. Ahoodeeram, [1875] 
24 W, R., 434. Ante, 204. 

Ill. (i) is converse of Ill (i ; ante, 20! ; cf. s. 57, 
rid, (d), infra. 

Ill. (iii).—Ante, 203. 

B cannot enforce—C!. with clause at end of 
;///. xii. As to the doctrine of mutuality, see ante, 436- 
43. The Indian legislature apparently wanted 
eliminate it, 1 Stokes, .1.-/. Codes, 931, Collett, 152. 

Ill. iiv ..— Vickers v. Vickers, [1867] 4 Eq. 529. But 
sce Smith v. Peters, [1875] 20 Eq., SII. 

Ill. (v).—Ct. Abdul Alla v. Abdul Bacha, [1881] 6 
Bom., 5. 

Ill. (vi) (wii) — Rayner v. Stone, [1762] 2. Eden., 128. 
- Til. (viii—Ante, 203; cf. s. 12 (c), ill. 2, supra. 

Ill. (áàx)— Peto v. Brighton Ry. Co., [1863]1 H. & sch 
468. As to contracts to build orrepair, see ante, 13 2 
207-8 ;Ram Chandra v. Ram Chandra, [1896] 22 A 
46 (covenant by purchaser to build a temple zb 
secure an annuity to vendor and his wife). 

cannot superintend—For a case where Court can _ ` 
superintend, see s. 12 (¢), ill., ante, and s. 22, ILI, :;//., post. 

ett. (x—Ct. * 22, II, di. (A), post; Hills v. Croll, ~— 
— [4345] 2 Ph., 60; Katu v. Ram, [1909] 63 C.W.N., 388. 
— — Taylor v. Portington, E 7 De G.M. & 
32 | 


$ 
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Ill (xii—Ante, 203 ; Bhugun v. Rumjan, [1875 
24 W. R., 380. Cf. West & Bubler, 1090 (agreement to 
adopt). Where there has been a marriage and husband 
and wife live apart, specific relief may be granted by a 
decree for restitutioñ of conjugal rights, as to the execu- 
tion of which sse Act V of 19038, sch. i, Or. 21, T. 32. 


(c) a contract the terms of which the Court 
cannot find with reasonable certainty ; 


fllustration to (c)— 


A. the owner of a refreshment-room. 
give him accommodation there for the 
furnish him with the necessary appliances. A refuses to per- 
form his contract. The case is one for compensation and not tor 
specific performance, the amount and nature of the accommodation 
and appliances being undefined. 


contracts with B to 
sale of his goods and to 


terms, evidently essential particulars which the law 
does not imply. Ante, 245. South Wales Rv. Co. v. 
Wryithes, [1854] 5 De G. M. & G., 888. 

reasonable, having regard to the subject-matter 
of the contract and the circumstances under which 
with regard to which it was entered into. Ante, 363. 

certainty—aAnte, 361-8. Douglas v. Bavnes, [1908] 
A.C., 477 (uncertainty as to consideration). C/eve/and v. 
Martin, [1905] 3 L R.A., N.S., 629 (contract to produce 
first-class book from manuscript furnished» by author). 
Where Government stipulated to retain under its control 
the construction of embankments and excavation of 
canals in a certain estate and alterwards allowed a canal 
to silt up, edd the terms of the stipulation were too vague 
and general to be specifically enforced, Chunder v. 
Collector, [1878] 3 Cal, 464, 1 C. L. R., 384 (the action 
of the Government seems also to have been in further- 
ance of the purpose of the stipulation, which was the 
health and comfort of the population). Another case 
under this cl. was Maya Ram v. Prag, [1882] 5 All., 44. 
See also Udit v. Muhammad, [1903] 25 All, 618, affd. 
Amma v. Udit, [1908] 31 All., 68, P.C. But indefinitude 
is not uncertainty, .Vew B. C. Co. v. Buloram, [187 
Cal., 175, P. C. (contract to sell land at a “proper rate, 
| edits in ascertaining fair value); Budhia v. Hari 

| am, [1901] 14 C.P.L.R, t17. | 
i | 


and 
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l.— Paris Chocolate Co. v. Crystal Palace Co., 
[1855] 3 Sm. & G., 119. 
d) a contract which is in its nature revocable ; 


— 


fliustration to (4)— 


A and B contract to become partners in a certain business, 
the contract not specifying the duration of the proposed part- 
nership. [his contract cannot be specifically performed, for, 
if it were so performed, either A or B might at once dissolve the 
partnership. 

revocable—Ante, 211-2. A contract of betrothal 
among Hindus is not trrevocable, ante, 203, so in the 
event of breach there may be a decree for damages, 
Umed Kika v. Nagindas, [1570] 7 Bom. H.C. R., O. J., 
122, but not specific performance, .Voicónt v. Lad Kover, 
[1823] 5 N.W.P., roz. 

Ill.—.$.»o/t. v Ravmeni, [13569] 7 Eq., t2. Ante, 2:2. 
Two cases where agreements to enter into a partnership 
may be decreed : (1) where parties have agreed to execute 
some formal instrument conferring rights which other- 
wise would not exist, (2) where there has been an 
agreement, since terminated, to carry on a joint adven- 
ture, and the decree, declaring the agreement to be 
valid and specifically enforceable, is made merely as 
foundation of a decree for account, Virda v. Ramaswami, 
[13863] « Mad. H C. R., 341. Even if partnership for a 
term of years, it would not be for benefit of persons who 
cannot agree that they should be compelled to do busi- 
ness together, Karir v. Kollu, [1908] 19 M. L. J. R., to. 


Revocation of authority of ageni—W here sale was 
held by an auctioneer, whose authority had been revoked 
but this fact was not communicated to purchaser until 
after completion of sale, Ae/d latter could have specific 
performance, Bain v. Byrna, [1874] P. R. no. 63. | 

(e) a contract made by trustees either in excess 
of their powers or in breach of their trust ; 


Jilastratians to (e)— 


G) A is atrustee of lagd with power to lease it for seven 


He enters into a contract with B to a lease of the land for E 
seven years, with a covenant to renew lease at the n ot" 


the term. Fhis contract cannot be specifically 


- y" g 
e T3 ` — 








^d APPENDIX C. 


, 


(i) The Directors of a company have power to sell the coricern 
with the sanction of a general meeting of the shareholders. They 
contract to sell it without any such sanction. This contract cannot 
be specifically enforced. 


(90 Two trustees, A and B. empowered to sell trust property 
worth a lakh of rupees, contract to sell it to C for Rs. 30,000. 
The contract is so disadvantageous as to bea breach of trust. 
C cannot enforce its specific performance. DP 


tiv) The promoters of a company for working mines contract that 
the company, when formed, shall purchase certain mineral pro- 
perty.” They take no proper precautions to ascertain the value 
of such property, and in fact agree to pay an extravagant price 
therefor. They also stipulate that the vendors shall give them 
a bonus out of the purchase-money. This contract cannot be 
specifically enforced. e 


trustees, defd., s. 3, ante. 
in excess of powers—-c.g., where the manager of 
endowed property grants a perpetual lease thereof, 
Motee v. Mudhoo, [1364] 1 W. R., 4. A contract of sale 
made by a father in a Hindu Mitakshara family, who 
is joint with his minor sons, without justifving necessity, 
Gurasami wv. Ganapathia, [1882] 5 Mad., 337, 341, or 
one made by a certificated guardian of a minor, without ` 
the permission of the Court, Aaron v. Aukhoy, [1885] 
12 Cal., 152, will not be specifically enforced. Distinguish 
Ramachandra v. Sundaramurthi, [13894] 4 M.L.J.R., 9. 
breach of trust—Ante, 259-62.  .l/agappa v. 
Sivaramasyndara, [1894] 19 Mad., 211. 
Ill. ()—4ZZarnett v. Yielding, [1805] 2 Sch & L., 549. 
Il. (ii) - Daniel v. Adams, [1764] Amb., 495. 
Ill. Giit— VWortlock v. Buller, [1804] 1o Ves., 292. 
ni. (iv;j— Emma Silver Mining Co. v. Grant, [1879] 
11 Ch. D., 918. ; 
|»  £&f) a contract made by or on behalf cf a cor- 
poration or public company created for special 
purposes, or by the promoters of such company, 
which is in excess of its powers ; 


-= 


BA 


* E 
wow Jilustration to ( f)— - | 


of erecting a cotton mi tract cannot 


ly enforced. 


- x ke 
? 


railway contracts for the purchase of a piece of land for 
e CC The con 
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^ Au existing for the sole purpose of making and 
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Similar Law—Cl.(ve) above involves breach of a 
trust-relation as between directors or promoters and 
share-holders ; cl. (/) contemplates a case where no 
trust-relation is involved, and a question of »//ra vires 
arises between a companv and a third party. 

corporation or public company—lIndian 
Companies Act (VI of 1882), ss. 3, 226 ; ante, 255. 

created for special purposes— Ihe nature and 
object of incorporation determine the powers Of a 
corporate body and restrict the fri» facie right to 
enter into contracts, Zas/ Anglian Ry. Co. v. E. C. 
Ry: Co. [1852] 1 1.£.- B., 775. 

promoters—.inte, 258 Contracts made by pro- 
moters before formation of company do not ordinarily 
bind it nor can be ratified by it, /fAerial Ice Mfg. Co. 
v. M'unchershaw, [1889] 13 Bom., 415. S 
: in excess of its powers: forthe doctrine of u/ira 
vires see ante, 254-8,678-30. A memorandum of associa- 
tion or instrument of incorporation is to be reasonably 
understood and applied ; à company, therefore, in 
carrying on the trade for which it ts constituted, and in 
whatever may be fairly regarded as incidental to, or 
consequential upon, that trade, is free to enter into 
any transaction not expressly prohibited by its 
memorandum or instrument, Shamnugger J. F. Co. v. 
Ramnarain, [1886] 14 Cal, 189. Cf. Wilson v. Furness 
Av. Co., [1870] 9 Eq., 28 (contract to make carriage 
road by railway company, enforced . - 

Ill.—^greement z/fra vires, ante, 255. 

(g) a contract the performance of which in- 
volves the performance of a continuous duty 
extending over a longer period than three years | 


from its date ; ! à 


— 


Zllustration to (g) — Ke, qim z 


A contracts to let for twenty-one years to B the right to use 
such part of a certain railway made by A as was upon B's land, 
and that B should have a right of running carriages over the 
whole line on certain terms, and might require A to supply the 
necessary engine power, and that A should during the term keep à 
the whole railway in good repair. Specific performance of this 


contract must be refused to B. X 
E — E EX e 
e + d : y. * SE Js 
= . d — p^ NS 
> — * 7x E. t 
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Similar Law —Cl. (^) above, see esp. ;///. vi and" vii. 


Damages were allowed for breach of a voluntary agree- 
ment in Darofpli v. Jaspal, [1905] P. R., no. 49. 

continuous duty Ante, 200; Ca//iauy v. Narsi, 
[1884] 18 Bom., 702, 71r. 

three years—-lhis limitation is an innovation, 
ante, 211. If a contract is for a longer period than 3 
years, apparently the Court cannot split up the contract 
and ‘enforce it for the statutory period. Collett, 167. 


III Blackett v. Bates, [1866] 1 Ch., 117. 

(77) a contract of which a material part of the 
subject-matter, supposed by both parties to exist, 
has, before it has been made, ceased to exist. 


Illustration to (//)— 


A contracts to pay an annuity to B for the lives of € and D. 


It turns out that, at the date of the contract, C, though supposed 
by A and B to be alive, was dead. The contract cannot be specifi- 
cally performed. 


Similar Laiw—I.C.A., s. 20. 


material part of subject-matter— lhe mistake 
must be as to a material fact, ante, 405, 422, and nota 
mere matter of expectation, Babshetti v. Venkatara- 
mana, |1879] 3 Bom., 154; Ranga vw. Suba, [1880] 4 
Bom., 473; or a point of law, Vishnu v. Kashinath, 
[1886) i Bom., 174 ; Nawab v. Creel, [t905] 27 AI, 
678. Fora compromise void by reason of mistake see 
Solomon v. Abdool, [1381] 6 Cal., 687. 

both parties— The mistake must be mmulual. Ante, 
166. Ss. 14-16, ante, and s. 26, post, deal with cases of 
unilateral mistake. 


before it has been made--Distinguish s. 13, 
ante. Where a party has performed a valuable part of 
an agreement and is in no default for not performing 
the residue, and he is not in sa» quo asto the part 
he has performed, he may claim specific execution of 
the other part or recover back what he has paid and 
so be not a loser. 2 Story, Eg., s..772 ; ante, 325. 

Ill.— Cochrane v. Willis, [1866] 1 Ch., 58 ; Goddard 
v. Jeffreys, [1881] er L. J., Ch., 57. 


b 
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And, save as provided by the Code of Civil 
Procedure and the Indian Arbitration Act, 1899, 
no contract to refer present or future differences 
to arbitration shall be specifically enforced ; but 
if any person who has made such a contract and 
has refused to perform it, sues in respect of any 
subject which he has contracted to refer, the 
existence of such contract shall bar the suit. . 


Similar Law—17 and 18 Vict., c. I25, S. tf ; §2 and 
53 Vict, c. 49, s. 4. Act IX of 1899, s. 19 ; Act V of 
£908, Sch. ii, s- 18. Cf. I. C. A, s. 28, JXirchner v. 
Gruban, [1908] 78 L. J., Ch, t17 (agreement to refer 
disputes to foreign tribunal). 


Principle—An agreement to refer disputes to arbi- 
tration was formerly not enforced, it being deemed 
against public policy to exclude from the appropriate 
judicial tribunals of the State any person who in the 
ordinary course of things would have a right to sue there, 
2 Story, Zus 1457- The tendency now is not to dis- 
courage arbitration, Ghulam v. Muhammad, [1901] 29 
Cal, 167, 183, P. C., but Courts cannot make effective 
decree if the parties would not name the arbitrator, 
or if he died or became incapable or refused to act, « 
Stokes, 4.-7. Codes, 9539. The object of the proviso is 
to impose a kind of moral pressure to prevent people 
who have entered into contracts to refer to arbitration 
from breaking them wilfully and capriciously, ante, 
180-3. Satlig v. Jhunna, [1852] 4 All, 546. D. C. 
Banerjee, Aré., 57-94. 
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Tahal xBisheshar, [1883] 8 AH., 57 (contract broken 
up by conduct of all parties) A revoked submission 
does not bar a suit, Randali v. Thompson, [|1876] t1 
O. B. D. 748, Deutsche €&c. wv. Priscoe, [1887] 20 
O. B. D, 177 ; nor one which has lapsed by reason of 
not having been acted upon within a reasonable time, 
Atma v. Sheobaran, [1882] 2 A. W. N., 58. 


contract to refer,;..,an agreement to refer to 
arbitration, as distinguished from an actual submission 
to arbitration which is a full performance of the prior 
agreement, Karam v. Ram Das, [1396] P. R, no to, 
Muhammad wv. Ahmad, supra, Adhibai v. Cursandas, 
[1886] tt Bom., 199. 

present or future differences-——lhess words 
were substituted for the words “a controversy ` 
( originally enacted) by Act IX of 1899, s. 21. The 
agreement may be to refer future differences generally, 
Fazulbhoy v. B. P. S. JN. Co., [1895] zo Bom., 232, 
F. B.; and even a pending suit, .S/moamber v. Deodat, 
[1886] 9 AU, 168, Shib v. Hira, [1888] 8 A. W.N, 
133, Sheo Dat w. Sheo Shankar, [1904] 27 All., 53; 
sed quore. e é 

specifically enforced—r Story, Eq., s. 670; 
.but an action may lie for damages for breach of the 
agreement, Koegler v. Coringo Of Co., [1875] 1 Cal, 
42, 466. l 

but if...suit—These 37 words do not apply to 
any submission or arbitration to which the provisions 
of the Indian Arbitration Act (see Act IN of 1877, s. 
3) or the Civil Procedure Code (see Act V of 1908, 
Sch. II, s. 22) apply. ` 

such a contract—obviously a contract prior 
to the institution of the suit which the subsistence of 
this contract is to bar, Budha v. lažu, [1832] P.R., no. 
130 * Fakir v. Jaimal, (1891] P. R., no. 5o; Raza Afi v. 
Fida Ali, [1900] 4 O.C., 17,.20. The contrary view 
taken by the Allahabad High Court in Sa/;g v. Jhħunna 
[1882] 4 All., 546 and other cases cited under present 
or future differences above,is doubtful. But see 
eB. (1897-1901), 54Ui - co a 

refused to perform—The refusal, which must not 
have been acquiesced in, Ad/ibat v. Cursandas, supra, 

— 


* 
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and which must be antecedent to the suit, Crisp v. 
Adlard, [1896] 23 Cal, 956, must be clearly proved. 

Mere institution. of suit is not enough, A^oomud v. 
Chunder, [1879] 5 Cal., 498, 500 ; Tahal v. Bisheshar, 
[1885] 8 AIL, 53, 57; Ralli v. Waf/aiti, (1906). P. R., no. 

so. But application for leave to withdraw from arbitra- 

tion may be evidence of such refusal, —— V. 
Deodat, [1886] 9 All., 168. In Kashi v. Ram, | L 1904] I , 
A. L. J. R., 257, however, the withdrawal, with leave to 
bring a fresh suit, under C. P. C., s. 373 (Act V of 1908, 

Sch. I, Or. 23, r. 2), of a suit in which the Court had 
made an order of reference to arbitration, was held not "` 
to bar a fresh suit. 


Construction of submission fo arbitration—The 
cardinal principle to be borne in mind is, says Chanda- ? 
varkar, J., “that by a submission to arbitration a party e 
deprives himself of the right accorded to him by 
common law to have the dispute to which the 
submission relates decided bv a court of law, Therefore, 
it must clearly appear from the terms of the submission 
that with reference to any point arising that the party = 
has so deprived himself." Bombay F. J. Co. x. Ahmed- 
bhoy, [1908] 13 Bom. Lef 9. ig 


Snit upon award—A suit on an award to recover 
money allowed by arbitrator and incidental relief has — . 
been held not to be a suit for specific rformance, LC E 
Farduny wv. fJamsedji, | 1903] 28 Bom, t. but see ante, e — 
129. " 













(c) Of the Diseretion of the Court. ag 


22. The jurisdiction to decree specific per- Discretion as 
formance is discretionary, and the Court is not EN 
bound to. grant such relief merely because it is 
lawful to do so; but the discretion of the imt 2 
is not arbitrary but sound and reasonable guided -* 
by judicial principles and capable of rection by 
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v. Aheer, [1867] 8 W. R., 280; Mokund v. Chotay, 
[1884] 10 Cal., 1061 ; Mohendra v. Kali, [1902] 30 Cal., 
265; Nawab v. Creel, [1905] 27 All., 678. See also 
Bindeshri v. Jairam Gir, [1887] 9 All., 705 P.C.; Motee 
v. Lachmun [1868] P. R., no. 106. Laches is a neglect - 
to do something which by law a man is obliged to do, 
Schag v. Abitbol, [1816]4 M. & S., 462. Delay, therefore, 
short of the period of limitation, which is not shown to 
have prejudiced defendant and does not raise an infer- 
ence of waiver or abandonment on plaintiffs part, is 
not a bar to suit for specific performance, Kissen v. 
Kally, [1905] 33 Cal., 633. Ante, 475-6; Peer v. Maho- 
med, [1904] 29 Bom., 234, 244-6. See also Erlanger v. 
New S.P. Co., [1878] 3 A.C., 1218, 1230-1 ; Mitra, Lim., 
62-73. Where a party toa compromise subsequently 
attempted and in a great measure succeeded in depriv- 
ing the other party of tlie benefit of the agreement, the 
heirs of the former were not granted specific perform- 
ance of the agreement, Srish v. Banomali, [1904] 5t 
Cal., 584, P. C. Ante, 403-4. Where a contract has been 
made by the guardian of a minor, specific performance 
will not be decreed unless the Court deems such perform- 
ance to be for the benefit of the minor, Avishnasami 
v. Sundarappayyar, (1894] 18 Mad., 415; Jugul v. 


_ Anunda, [1595]22 Cal., 545; AAairunnessa v. Loke Nath, 


[1899] 27 Cal., 276; Sarwarjan v. Fakharuddin, [1906] 

4 Cal., 163, F. B., and other cases cited ante, 250, 513. 
Where defendant broke his contract (for sale of land) 
with plaintiff and sold the land to a third party with 
notice, the fact that refusal of relief to plaintiff would 


eave such third party in possession, was held not to 


affect the question as tothe propriety of the Court 
exercising its discretionary power to enforce the contract. 
Gurusami v. Ganapathia, [1879] 5 Mad., 337. 

lawful—U nder ss. 12-21, supra. 

not arbitrary—Ante, 39-40, 232-4. 

judicial principles—.. g., the inconvenience of 
leaving parties to successive actions for damages may 
induce a Court to decree specific performance, Doherty 
v. Allman, [1878] 3 A.C., 709, 720-1. 

Court of Appeal—Ante, 235. But thea te 
Court does not lightly interfere, Jaipal v. Indar, [1905] 
at 1. A., 67. e | 
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The following are cases in which the Court 
may properly exercise a discretion not to decree 
specific performance : e 


cases —paragraph not exhaustive, but merely 
illustrative of the general principle embodied in para r, 
Peer v. Mahomed, [ 1904 ] 29 De 234. 

I. Where the circumstances under which 
the contract is made are such as to give the 
plaintiff an unfair advantage over the defendant, 
though there may be no fraud or misrepresen- 
tation on the plaintiff's part. 


- 


JIllustration s. 


(a2) A, a tenant for life of certain property. assigns his interest 
therein to B. C contracts to buy, and B contracts to sell, that 
interest. Before the contract is completed, A receives a mortal 
injury from the effects of which he dies the day after the contract 
is executed. If B and € were equally ignorant or equally aware of 
the fact, B is entitled to specific performance ot the contract. 
If B knew the fact, and € did not, specific performance of the 
contract should be refused to B. 


(4) A contracts to sell to B the interest of C in certain stock? 
m trade. It is stipulated that the sale shall stand good, even 
though it should turn out that C's interest is worth nothing. In 
fact, the value of C's interest depends on the result of certain 
partnership-accounts, on which he is heavily in debt to his partners. 
‘This indebtedness is known to A, but not to B. Specific per- 
formance of the contract should be refused to A. 


(c) A contracts to sell, and B contracts to buy, certain land. 
To protect the land from floods, it is necessary ior its owner to 
maintain an expensive embankment. B does not know of this 
circumstance, and A conceals it from him. Specific performance 
of the contract should be refused to A. : 

(4) A's property is put up to auction. B uests C, A's 
attorney, to bid for him. C does this — and in 
faith. The persons present, seeing the vendor's at bidding 


—— — 2 P ABT low de Specific : Ee 
contract be refused to B. eo arene oe NOME — 

Principle—Equality and fairness are essential to — 
attract the Court’s jurisdiction in specific ance, — 
ante, 363-9. diu: Soe BS ea 
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Ganga v. Jagat, [1895] 23 Cal., 15, 25, P.C. Ante, 577-8. 
A family compromise therefore wil be tested with 
reference to the doubt which *xisted at the time of 
its making, Mib Lal v. Collr. of Bareilly, (1894] 16 
All., 423, 433 ; ante, 124-6. ; : 

unfair advantage—-. g., defendant may have 
been influenced by the motive of getting rid of a cri- 
minal charge brought against him by plaintiff, Ca/lianji 
v. Narsi, [1895] 19 Bom., 764. Inadequacy of consi- 
deration may aftord evidence of unfair advantage, 
Jamsetji v. Kashinath, [1901] 26 Bom., 326, $30 ; 
Middleton v. Brown, [1878] 47 L.J, Ch., 4x1. 

no fraud or misrepresentation—for relief 
where either is present see ss. 26, 28, 35 a), post. Z rand 
is defined in I.C.A., s. 17, misrepresentation in ibid, s. 18. 

Ill. («) —7//ard v. Landaff, [1809) 1 B. & B., 241, 
12 R.R., 23. Silence may sometimes be fraudulent, ante, 
276-86, and even where not fraudulent it may create 
a case of hardship, ante, 370-1. 


Ill. (0)—Smith v. Harrison, [1856] 26 L.J., Ch., 412 


(sale was set aside at purchaser's suit ). 

Ill. /c) —SAr/ev v. Stratton, [1785] t Bro. Ch., 440. 
For cases of * aggressive deceit’ see ante, 275-6. 

Ill. (d)—7wining v. Morrice, [1788] 2 Bro. Ch., 
326. As to ‘surprise, see ante, 429-30 ; as to puffing 
at auctions, ante, 3or. - 

II. Where the performance of the contract 
would involve some hardship on the defendant 
which he did not foresee, whereas its non-per- 
formance would involve no such hardship on 
the plaintiff. ! 

- Jllustrations. e 
(e) A is entitled to some land under his father’s will on con 

dition that, if he sells it within twenty-five years, half “the purchase- 
money shall go to B. A, forgetting the condition, contracts, 
before the expiration of the twenty-five years, to sell the land to 
C. Here, the enforcement of the contract would operate so harshly 
on A, that the Court will not compel its specific performance in 
favour of C. E. - 

) A and B, trustees, join their beneficiary, C, in a contract 
to sell the trust-estate to D, and personally agree to exonerate 


the estate from heavy incumbrances to which it is subject. The 
m - A. 
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purchase-money is not nearly enough to discharge those incumbran- 
ces, though, at the date of thé contract, the vendors believed it to be 
sufficient. Specific performagce of the contract should be refused 
to D. 

(g) A,the owner of an estate, contracts to sell it to B, and stipu- 
lates that he, A, shall not be obliged to define its boundary. The estate 
really comprises a valuable property, not known to either to be e 
part of it. Specific performance of the contract should be refused 
to B, unless he waives his claim to the unknown property. 

(/:) A contracts with B to sell him certain land, and to make 
a road to it from a certain railway-station. It is found afterwards 
that A cannot make the road without exposing himself to litigation. 
Specific performance of the part of the contract relating to the 
road should be refused to B, even thoughit may be held that he 
is entitled to specific performance of the rest with compensation 
for loss of the road. 4 

(OH A, a lessee of mines, contracts with B, his lessor, that at 
any time during the continuance of the lease B may give notice 
of his desire to take the machinery and plant used in and about 
the mines, and that he shall have the articles specified in his notice 
delivered to him at a valuation on the expiry of the lease. Such 
a contract might be most injurious to the lessee’s business, and 
specific performance of it should be refused to B. 


( 7) A contracts to buy certain land from B. The contract is silent 
asto access to the land. No right of way to it can be shown to 
exist. Specific performance of the contract should be refused to Be 


(4) A contracts with B to buy from B's manufactory and not 
elsewhere all the goods of a certain class used by A in his trade, 
the Court cannot compel B to supply the goods, but if he does not 
supply them A may be-ruined, unless he is allowed to buy them else- 
where Specific performance of the contract should be refused to B. 

. .- - 
Principle—He who seeks equity must do equity. If 
the bargain is unconscionable it cannot be equitable 
to enforce it specifically. Ante, 378 sqq. 


object of a party to the contract, Babshetti v. Venkata- ` ` 
ramana, A y^. 3 d 33 SET. defi ine: 
area, Bank o engal v. » (to 

or even unilateral mistake of d — 

of hardship, Rudisi// v. Whitener [1907s 
Ek, Sr. o | "E = i 
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443 ". Ante, 383-4. No hardship, therefore, where spe- 
culative purchase, made with eyes open, is set aside 
Janukdhari wv, Gossain [t9090P13 C.W.N., 710. , Asa 
general rule the question of hardship is to be judged of 
at the time it is entered into ; exception admitted where 
events involving hardship. have occurred subsequent 
to the contract, due in some way to the party seeking 
specific performance, Peer v. Mahomed, [1904] 29 Bom., 
234. Ante, 3935-5. 

hardship on the plaintiff—' Where both parties 
are in a similar predicament the plaintiff's equities 
prevail. He is entitled to be placed in s/aíu quo. Ante, 
383. But where only great inconvenience will be 
caused to the plaintiff, the Court may refuse specific 
relief, Wedgwood v. Adams, [1843] 6 Beav., 600. Fora 
case where there was balancing of hardship, see 
Mohendra v. Kali, [1902] 30 Cal., 265. 

Ill. Ze Faite v. Brown, [1730] 2 Ves. Sr., 307 
(cited). Instance of forfeiture. 

Ill. f) —Wedgwood v. Adams, supra. 

Til. (p—Baxrendale v. Seale, [1855] 160 Beav., Dor, 

lll. (h — Peacock v. Penson, [1348] 11 Beav., 353. 
Ante, 388. 

Ill. (à) — Talbot v. Ford, [1842] 13 Sim., 173 Gnjunc- 
tion to prevent breach of covenant was also refused). ` 
Ill. (j)—Denne v. Light, [1857] 26 L. J., Ch., 459. 

Ill. (&)—/77///s v. Croll, [1847] 2 Ph, 6c. 

'The following is a case in which the Court 
may properly exercise a discretion to decree 
specific performance :— 

III. Where the plaintiff has done substantial 
acts or suffered losses in consequence of a con- 





tract capable of specific performance. E 
- Illustration. 3 —— 








A sells land to a railway-company, who contract to execute 
certain works for his convenience. The company take the Land ` ` 
and use it for their raiiway. Specific pesformance of the contract ` — 
to execute the works should be ee in favour of A. ee na 


Principle—W here an agreement has been perf rmed - 
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in part, a Court of equity will even stretch a point to 
compel its complete performance. Ante, 313-6. Shid- 
Lal v. Collector, [1394] 46 All., 423, 436. 

acts or losses -Ouestion of fact. A causal re- 
lation should be established between the contract and 
the acts or losses, and if any acts are relied upon, they 
should be of a substantial character. Cf. Ante, 316-7, 
323-4. Mathewson v. Ram [1909] 9 C.L. J., 523, 548. 

capable of specific performance-—Agreements 
referred to in sections 4 (a, (c), and 21, supra, are, 
therefore, excluded. 


Ill. Storer v. G.W. Ry. Co., [1842] 2 Y. & C., Ch., 
48. Herzog v. Atchison T. S. K. Co., [1908] 17 ER. A., 
N.S., 428. 


(d; For whom Contracts may be specifically enforced. 


Object —Second part of the chapter, dealing largely 
with adjective law. “Hitherto the application of the 
specific relief has been tested and limited with reference 
to the contract itself, and now it is to be further tested 
and limited with reference to the persons affected by 
the contract," Collett, 158. 


23. Except as otherwise provided by this 
Chapter, the specific performance of a contract 
may be obtained by— 


(a) any party thereto ; 


any party—Cf. I. C. A., s. 37. Ante, 499. The 
parties to the contract are necessary and sufficient 
parties to the action. Safiur Rahman v. Maharamun- 
nessa, [1897] 24 Cal., 832. An agent contracting as 
such cannot ordinarily sue, I. C. A., s. 230. A receiver 
may with leave of Court, Wilkinson v. Gangadhar, 
[1871] 6 B. L. R., 486; ante, 705-8. Third parties can- 
not be brought in in suits for specific performance, 


Ahmedbhay v. Petit [1909] 11 Bom. L. R., 544, 559. Cf. 


De Hoghton v. Money [1866] 2 Ch., 164. 

(4) The representative in interest, or the 
principal, of any party thereto : provided that 
where the learning, skill, solvency or any per- 
sonal quality of such party isa material ingre- 

L + 


Who may 


obtain specific 


performance. 
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dient in the contract, or where the contract 
provides that his interest shall not be assigned, 
his representative in interest or his principal 
shall not be*entitled to specific performance of the 
contract, unless where his part thereof has already 
been performed ; à; 

Scopbe— Case of succession by transfer to the contract 
itself, (1) where no personal quality is involved, and 
(2, where the contract is assignable. Ante, 499-503. 

representative in interest. g., transferee, 
executor, administrator, assignee in  msolvencv, 
committee in lunacy. Cf. I. C. A., s. 37, para. 2. 
Corbet v. Plowden, [1884] 25 Ch. D., 678. Asto suits 
bv benamidars see ante, £10 n. Where a grantee died 
and the grantor for sometime after treated his heir, who 
was not in existence at the time of the grant, as entitled 
thereunder, 7e/d that no equity arose in favour of 
this heir to enforce specific performence of the agree- 
ment under which the grant was made, ?’udmanund vw. 
Hayes, [1901] 5 C. W. N., 806, P. C. Where land was 
sold subject to an agreement to repurchase within a 
certain period, and the vendor died, his representatives 
enforced specific performance of the contract to.resell, 
though there was no express reservation of the right in 
their favour 1 L: B.R., 257. 

principal—See I.C.A., s. 226; where the principal 
is undisclosed, see ibid, ss. 230 (2), 231, 232. 
. personal quality— Vo/Zcendra v. Kali, [1902] 30 
Cal. 265 (case of lease’. 7 Laws of Eng., s. 849. 

assigned—As to assignability of contracts see 
ante, 501. 7 Laws of Eng., 495, sqq- 

his part—/. e, of the party whose learning, 
skill, solvency, or any personal quality isa material ` 
ingredient in the contract. Ante, 502. e 

(c) where the contract is à settlement on — 
marriage, or a compromise of doubtful rights . 
between members of the same family, any person — 
beneficially entitled thereunder, ; e Ix 

Scofe—An exception to the general rule that only —— 
parties to a contract may enforce it. 7 Laws of Eng, ` 
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s. 705. Ante, 507; contract generally executed, and 
not executorv, LFrv, s. 202. 

settlement—defined, s. 3 ante. | 

settlement on marriage—Ante, 481-4. 

compromise of doubtful rights—lIor the 
law regarding family arrangements see ante, 125, 508; 
Aamafkkumari v. Narendra, [1907] 9 C. L. J; 19; 
Sankar v. Bijoy, [1908] r3 C. W. N., 501 ; Ganesha v. 
Zuljaram, [1908] r9 M. L. J. R., 4. 

person beneficially entitled —;. e., entitled to 
the benefit of the settlement or compromise, though 
otherwise a stranger to the agreement, dvadh v. Sita, 
[1904] t A. L. J. R., 329. Where parties to a deed, 
whereby a suit for partition was compromised, 
agreed to pay a certain sum of money to the plaintiff, 
he became entitled to recover same by suit, though he 
was no party to either the suit or the compromise, 
Protap v. Sarat, [1902] 5 C. W: N., 386. 

(d) where the contract has been entered 
into by a tenant for life in due exercise of a 
power, the remainderman ; 

Scope— Case where the estate is held for the time 
being by a limited owner, who represents the estate and 
is empowered to and does act for its benefit. The re- 
mainderman is therefore interested in the fruit of the 
contract entered into bv this owner. 


tenant for life—.in estate for life gives the 
tenant the right to hold the lands during his life, but 
his interest therein ceases at his death, and does not pass 
to his heirs or other representatives, Williams, A. P., 
rro. In India a Hindu widow holds an estate to some 
extent analogous to that held by a life-tenant elsewhere. 
due exercise of power—Ante, 506. The object 
of the power is the better management and enjoyment 
ofthe estate, and it is duly exercised when the con- 
tract is made on behalf both of the tenant for life and 
the remainderman. 
remainderman—A person taking the remainder, 
which is an ulterior estate immediately expectant on 
an estate granted out of a larger one, and created at 
- " 
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m 


> " 





92 


the same time in favour of a third party by the original 
owner, 2 Blackstone, Com., 164. 


(e) a reversioner in possession, where the 
agreement is a covenant entered into with his 
predecessor in title and the reversioner is entitled 
to the benefit of such covenant ; 


(f) areversioner in remainder, where the 
agreement is such a covenant, and the rever- 
sioner is entitled to the benefit thereof and will 
sustain material injury by reason of its breach ; 

Scope—Cases of-covenants running with the land, 
ante, 484 sqq. Mathewson v. Ram [1909] 9 C. L. J., 
523, 549-51. The successor may sue to enforce 
such covenants when he has entered into possession. 
If he has not done so, the heir expectant may also sue, 
provided the breach of the covenant is likely to injure 
the reversion materially. Ante, 505. Relief asked for 
will generally be preventive, bv way of injunction, 
S. 54, post. 

reversioner— Expression used loosely to signify 
the owner of any estate in expectancy, and to include 
a remainderman and an assignee, ante, 504; Collett, 
197-8 ; Nelson, 205-6 ; Desai, 91-2. A reversion strictly 
is the residue of an estate left in the grantor, to com- 
mence in possession after the determination of some 
particular estate granted out by him, 2 Blackstone, 
Com., 175. 

in possession, as distinguished from in remain- 
der in cl. / / . Both expressions are inaccurate. What 
is intended by the first is a person who hadan estate in 
expectancy when the covenant was made in favour 
of the owner for the time being, but has since entered 
into possession and is the owner now. The second 
expression means the owner of an estate in expectancy 
who has not yet come into possession. 


covenant—‘An agreement, convention or promise 
of two or more parties, by deed in writing, signed, 
sealed and delivered, by which either of the parties 
pledges himself to the other that” something is either 
done or shall be done or stipulates for the truth of 
certain facts. No particular technical words are 


> 
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requisite, for any words or form of expression which 
import an agreement or act will suffice. Wharton, 
216. The agreement may not be under seal, //ayne 
v. Cummings, [1864] 16 C. B.. N. S, 421. Brown, 
CG0- T. 

benefit—-Ante, 455. 

material injury—The present owner in posses- 
sion is the proper party to enforce the covenant, and 
if any other person seeks to do so he has to show 
(1) that it runs with the land, and (2) its breach will 
materially injure him. Ante, 504-5. 


(Loi when a public company has entered into a 
contract and subsequently becomes amalgamated 
with another public company, the new company 
which arises out of the amalgamation ; 


Scofe—A particular case of assignment of contracts, 
ante, 505; Fry, s. 239. For the liability of the 
amalgamated company see s. 27 (d^, post, 


new company —is a representative in interest 
of the two old companies which have become amal- 
gamated. 


(4) -when the promoters of a public company 
have, before its incorporation, entered into 
a contract for the purposes of the company, and 
such contract is warranted by the terms of 
incorporation, the company. 


Scope—Case of succession to benefit of contract 
which is within the scope of the purposes of the 
company. Ante, 506. Cf. s. 21 (f) ante, and s. 27 (e) 
post. 


contract for the purposes of the company— 
i. e., agreements for the working purposes of the coni- 
pany, and not for taking shares in it, Zmferial Ice Co. 
v. Wadia, (1889) 13 Bom., 415. 3 


warranted by the terms of incorporation — 

i.e., intra vires ; Shrewsbury v. North S. Ry. Co., [1865] - 

I Eq., 593, 615 ; ante, 258-9. Cf. s. 21 (f) ante. 
- 


p 


Personal bars 
to the relief. 
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(e) . For whom Contracts cannot be specifically 
enforced. 

Scofe—S. 24 deals not with objections derived from 
the nature of a contract, but with objections personal 
to the plaintiff, ante, 511 ; éch Dial v. Hira Nand, 
[1890] P. R., no. roo. Collett, 211-2. 

24. Specific performance of a contract 
cannot be enforced in favour of a person— 

(a) who could not recover compensation 
for its breach ; 


— 


/ilustration to c'ause (a)— 


_ A, in the character of agent for B, enters into an agreement 
with C to buy C's house. A is in reality acting not as agent 
for B but on his own account. A cannot enforce specific perform- 
ance of this contract. 

_ _ Could not- there is a legal bar to the recovery, or 
it is inequitable that the plaintiff should be allowed to 
recover. Æg., the plaintiff may be guilty of fraud on 
the defendant, McPherson v. Watt, [1878] 3 A. C., 254, 
or on the public, Post v. Marsh, [1851] 16 Ch. D., 406. 
Collett paraphrases could as ‘ought, S. R., 212. 

compensation for breach—l. C. A., s. 73. 

“m—I.C. A.,s. 236; Philips v. Bucks; [1683] 1 

Vern., 227. 

(b) who has become incapable of performing, 
or violates, any essential term of the contract 
that on his part remains to be performed ; 


Illustrations to clause (le 


(i) A contracts to sell B a house and to become tenant thereof - 


for a term of fourteen years from the date of the sale at a speci- 


fied yearly rent. A becomes insolvent. Neither he nor his 


assignee can enforce specific performance of the contract. 

(ii) A contracts to sell B a house and garden in which there are 
ornamental trees, a material element in the value of the property 
as a residence. A, without B’s consent, fells the trees. A 
cannot enforce specific performance of the contract. | 

(iii) A, holding land under a contgact with E for a lease, 
commits waste, or treats the land in an unhusbandlike manner. A 


^ cannot enforce specific performance of the contract. — . 


(iv) A contracts sto let, and B contracts to take, an unfinished 
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house, B contracting to finish the house and the lease to contain 
covenants onthe part of A to keep the house in tepair. B 
finishes the house in a very defective manner: he cannot enforce 
the contract specifically, though A and B may sue each other for 
compensation tor breach of it, 

incapable of performing—Incapacity may be 
mental, physical or legal, ante, 512. 

violates—‘‘acts in fraud or contravention of the 
contract, or at variance with it, or tendingto its 
rescission and the subversion of the relation established 
by it,’ Fry, s. 957- A subsequent mortgage by a 
vendor of immoveable property does not disentitle 
him to specific performance, if he is able and willing 
to givea title free from incumbrances, .Meg/raj vw. 
Chunital, [1905] 1 N. L. R., t90. 


essential term — Ct. ss. 14-15, ante. Small breaches 
of good faith do not bar specific relief, but may 
affect the costs, «Fry, s. 9Sr. As to a condition 
precedent, see ante, 336. A substantial performance of 
the covenants ofa lease is a condition precedent to 
the exercise of the right of renewal, Bastin v. Bidwell, 
[1881] 18 Ch. D., 238, and a notice before expiry of 
term may also be essential, .Wicholson v. Smith, [1883] 
22 Ch. D., 640. In a contract for sale of land delay 
in payment of the purchase-money beyond the time 
fixed by the purchaser, who had wrongly insisted on an 
absolute warranty oftitle, was held to have disentitled 
him to specific performance, Bindeshri v. Jairam, [1887] 
9 All. 705, P. C. Cf. Fakir v. Abdulla, [1387] 12 Bom., 
658. Where the vendor contracted to sell an estate 
not in his possession, in consideration of advances to 
enable him to sue for its recovery, which the purchaser 
failed to make, the latter's suit for specific performance 
and delivery of the recovered estate on tendering the 
balance of the  purchase-money, was dismissed, 
Prahlad v. Budhu, [1869] 2 B.L. R., 11:1, P. C. As 
to when time is of the essence of the contract, see 


ante, 337-43- | 

remains to be performed-— The default may 
be in respect of acts which ought to have been per- 
formed in the past or which have to be performed in 
future ; Collett, 213. ‘Ina suit for specific performance 
of a contract to sell, the plaintiff, if he has not previous- 
ly tendered the money to the defendant, is bound to 


— 
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av it into Court, Wahadoo v. Z7Zubeebool, [1871] 15 
V. R., 44. Cf. ante, 520. 
Ill. a@—Lord v. Steph Hs, [ £855] t Xd. bz 
228, 41 R. R., 249. Ante, 466. | 
Ill. ii)—-Wagennis v. Fallon, [1829] 2 Molloy, 561; 
ante, 462. p 
DL (iii)— Fry, s. 959; ante, 463. This and ill. 
(ii) refer to acts destructive of the purpose of the contract 
committed bv either party. 
Ill. (ivw)—7ildeslev v. Clarkson, [1862] zo Beav., 
419; Lamare v. Dixon, [1873] 6 H. L., 423. 
(c) who has already chosen his remedy and 
obtained satisfaction for the alleged breach of 
contract ; or 


Jilustration to clause (c)— 


A contracts to let. and B contracts to take, a house for a 
specified term at a specified rent. B refuses to perform the 


contract. A thereupon sues for, and obtains, compensation for 
the breach. A cannot obtain specific performance of the con- 
tract. 


Principle—Nemo debet bis vexari. pro una et eadem 
causa. Ante, 512. 

remedy-s.:9,ante. I.C. A, s. 73. 

obtained satisfaction—A decree for damages, 
even if unexecuted, will bar a subsequent suit for 
specific performance, for the decree-holder should 
execute his decree. 

Ill.— Sainter v. Ferguson, [1349] 1 Mac. & G., 286. 

(d) who previously to the contract, had notice 
that a settlement of the subject-matter thereof 
{though not founded on any valuable consi- 
deration) had been made and was then in force. 

Scope—Passive protection afforded to executed 
voluntary settlements as against transferee with notice. 
Cf. s. 54, ill. Lei: also s. 25 (c) post. As to active 
enforcement ofsettlements in favour of beneficiaries, 
whether volunteers or not, the Act is silent. Ante, 483. 
The English rule has been stated to be that a contract 
to sell a settled estate to a person, with full notice of 
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the voluntary settlement, will be enforced at the suit 
of the purchaser, Sugden, V. & P., 714. Here we have 
a more equitable rule. Ante, 77. 

notice—Cf. definition, T. P. A., s. 3. 

settlement—defined, s. 3 ante. As to voluntary 
settlements see ante, 481-2. 

valuable—;.:;. money or money's worth, or mar- 
" riage, 1 Story, Eg., s. 354. 
consideration — defined, I. C. A.,s. 2 (d). 


had been made—’ ¢., the settlement is executed, 


not executorv, ante, 482. 


in force—. e., valid and subsisting, though the 
beneficiaries may not then be in actual enjoyment of 
the benefits, Collett, 214. 


25. A contract for the sale or letting of 
property, whether moveable or immoveable, can- 
not be specifically enforced in favour of a. vendor 
or lessor— 


(a) who knowing himself not to have any 
title to the property, has contracted to sell or let 
the same ; 


Jlilustratton. 


(a) A, without C's authority, contracts to sell to B an estate 
which A knows to belong to C. A cannot enforce specific per- 
formance of this contract, even though C is willing to confirm it. 


Scope—As distinguished from s. 18 ante, s. 25 deals 
with cases of vendors or lessors, who by reason of their 
personal default, have zo title at all to the property 
conveyed, and come into Court as plaintiffs. Ts cases 
dealt with by s. 18 the purchaser or lessee is the 
plaintiff and the defendant has or had an imperfect 
title capable of subsequent rectification. Where the 
imperfection is not capable of rectification, ss. 14 
and 15, supra, may be in point. Ante, 450. Stokes thinks 
the intention of the legislature was to lay down a rule in 
accordance with the view apparently held by Knight 
Bruce, V. C. in Adams v. Broke, [1842] LY. & C., 
Ch., 627, 630, and subsequent acquisition of title will not 
entitle the vendor to enforce specific performance even 


M | A 


^ E or — 


Contraeis to 
sell property 
by one who 
has no title, 
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though the time fixed for completion has not passed, t 
4.-/. Codes, 967. But guery; see ante, 451; Collett, 
216; 4 Pomeroy, Eg. J., 2772 n. 


sale—defined, I. C. A., s. 77. 


property, moveable or immoveable—defined, 
General Clauses Act (X of 1897), s. 3. 


any title—in himself or in those whom he has a 
legal or equitable right to require to join in the 
convevance, Frv, s. 878. The purchaser may have 
damages for loss of bargain or  dispossession, 
Amanoollah v. Mahomed, (18743 22 WIL D ane 
Gajapathi v. Alagia, [1885] 9 Mad. 89. 


Ill. (a)—.Voc/ v. Hoy, [1820] cited in Sugden, VP. 
& P., 217; ante, 450: 


(4) who, though he entered into the contract 
believing that he had a good title to the property, 
cannot, at the time fixed by the parties or by 
the Court for the completion of the sale or letting, 
give the purchaser or lessee a title free from 
reasonable doubt ;- 


Jilustrations. 


(4) A bequeaths his land to trustees, declaring that they may 
sell it with the consent in writing of B. B gives a general 
prospective assent in writing to any sale which the trustees may 
make. The trustees then enter into a contract with C to sell him 
the land. C refuses to carry out the contract. The trustees cannot 
specifically enforce this contract, as, in the absence of B's consent 
to the particular sale to C, the title which they can give C is, as 
the law stands, not free from reasonable doubt. 

(c) A, being in possession of certain land, contracts to sell it 
to Z. On enquiry it turns out that A claims the land as heir of 
B, who left the country several years before, and is generall 
believed to be dead, but of whose death there is no sufficient — 
A cannot compel Z specifically to perform the contract. 


Scofe—Cl. (5) differs from cl. (a) in so far that in 
cases under the latter the plaintiff Anows that he has 
no title, and in cases under the former he Jéeleves 
that he has a good title, but cannot make it out. 
Ante, 451-6. — | . 
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free from reasonable doubt—~. e. a marketable 
holding title, good in a business man's point of view, 
though possibly bad in a technical conveyancing point 
of view, Re Scott & Alvarez Contract, [1395] 2 Ch., 
603, 613. Ante, 451-2. In the absence of a contract 
providing that the plaintiff should show only such title 
as he could give, or some other special contract as to 
title, the contract cannot be specifically enforced in 
his favour unless he can show a good title, Mahomed 
v. Musaji, [1891] r5 Bom., 657. The question whether 
there is room for reasonable doubt must be determined 
with reference to the facts of each individual -case 
as they exist at the time when the suit is brought, 
Ahmedbhoy v. Petit [1909) 11 Bom. L. R, 545, 565. 
See Fry, ss. 890-1, for titles which have been held 
to be doubtful or otherwise in England. 

Ill. (bD)— Sykes v. Sheard, [1863] 2 De G. J. & S., 
6; Mwullings v. Trinder, [1870] 10 Eq., 449. But see 
Jeffreys v. Marshall, [1870] 23 L. T., 548. Ante, 454. 
Here the doubt is as to a question of law. 

Ill. (c)— Ante, 454. Here the doubt is as to a 
question of fact. 


(c) who, previous to entering into the contract, 
has made a settlement (though not founded on 
any valuable consideration) of the subject-matter 
of the contract. 


Illustration. 


(2) ^, out of natural love and affection, makes a settlement of 
certain property on his brothers and their issue, and afterwards 
enters into a contract to sell the property to a stranger. A cannot 
enforce specific performance of this contract so as to override the 
settlement and thus prejudice the interests of the persons claiming 
under it. i! 

Scopje— Passive enforcement of a voluntary settle- 
ment against settlor, ante, 482. “The Court will not 
allow a voluntary settlor to force on an unwillin 
purchaser a title depending on the invalidity of the 
settlement," Fry, s. 890. Cf. s. 24 (d), ante. =, 

Ill.—/oAnson v. Legard, [1822] T. R., 281, 294; 
Peter v. Nicolls; [1871] r1 Eq., 391 (defendant willing 


purchaser). 


. * ^ 
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(f) For whom Contracts cannot be specifically 
enforced, except with a Variation. 


26. Where a plaintiff. seeks specific perform- 
ance of a contract in writing, to which the defen- 
dant sets up a variation, the plaintiff cannot obtain: 
the performance sought, except with the variation 
so set up, in the following cases (namely) :— 

Scope—Case of defendant resisting specific perform- 
ance of a contract in writing partially. (S. 28 post 
deals with the cases where he resists specific performance 
as a whole.) Rectification of a contract by way of 
defence ; Ch. III fos/ deals with rectification actively 
by a plaintiff. The defendant may prove by evidence, 
parol or otherwise, that something has to be added to 
or altered in the written contract, and then, if the 
plaintiff seeks specific performance, the latter has to 
submit to the variation, 2 Dart, V. & P., Ch. XVII, 
(s. Incl. (a) and (& the matter objected to by the 
defendant is embodied in the document itself, in the 
other clauses the matter of defence is extrinsic to the 
document. Ante, 306-rr, 432-5. See s. 34 fost tor 
specific performance after rectification. 

plaintiff seeks specific performance-1t the 
plaintiff seeks some other remedy, e. g., damages, no 
question of variation need arise. S. 4, ante. But if he 
elects to sue for damages, he camnot seek this remedy 
in a subsequent suit, but must ask for it in the 
alternative in the suit for specific performance, see 
ss. 19 and 29. Ante, 536. Cf. Ganesh v. Mohesh, [1909] 
13 C. W. N., 669 (mesne profits cannot be subsequently 
claimed). - 

a contract—. e., a real and complete contract. 
“The section assumes that the parties are agreed as 
to the existence of the contract but not agreed as 
to specific terms....There is no provision of law which 
entitles the plaintiff to claim a variation in the terms 
of his contract when he finds that the contract itself 
cannot be carried out," Narain v. Aukhoy, [1885] 12 
Cal., 152, 155. e 

in writing—either by the agreement of the parties - 


or under some statutory requirement. " 
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i sets up—and may prove by parol evidence, I. Ev. 
Act, s. 92, prov. I ; ante, 310-1. Cf. Ambica v. Galstaun, 
Frgdy] 13 C. W.,.uN., 326. 

(a) where by fraud or mistake of fact the 
contract of which performance is sought is in 
terms different from that which the defendant 
supposed it to be when he entered into it; — , 


fllustration. 


(a) A, Band C signa writing by which they purport to contract 
each to enter into a bond to D for Rs. 1,000. In a suit by D. 
to make A, B and C separately liable each to the extent of 
Rs. 1,000, they prove that the word “each’’ was inserted by 
mistake ; that the intention was that they should, give a joint 
bond for Rs. 1,000. D can obtain the performance sought only 
with the variation thus set up. 

Scope—Difference in terms between the actual 
agreement and the written contract, ante, 308. 
fraud—defined, I. C. A., s. 17. Qy. if innocent 
misrepresentation (I. C. A.,s. 18) is included. Collett 
thinks it is, S. XR., 225. 
mistake of fact—I. C. A., ss. 20, 22. 
in terms different—The defendantis ignorant of 
the addition, alteration, omission or variation made in 
the terms of the contract by the plaintiff, and this 
ignorance may be due to the plaintiffs conduct, viz., 
fraud, or to himself alone. 
Ill. (a)— Gordon v. Hertford, [1317] 2 Madd., 106. 
Ante, 432. . 
(46) where by fraud, mistake of fact, or surprise 
the defendant entered into the contract under a 
reasonable misapprehension as to its effect as 
between himself and the plaintiff ; 


Jiiustratton. 


(b) A sues B to compel specific performance of a contract in 
writing to buy a dwelling-house. B proves that he assumed that 
the contract included an adjoining yard, and the contract was so 
framed as to leave it doifbtful whether the yard was so included or 
not. The Court will refuse to enforce the contract, except with 
the variation set up by B. 

* 
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Scofe—Under cl. (a) the error is one of fact, as to 
the ferms of the document, and may be due to fraud 
or mistake, under cl. (4) the error may be one of law, 
as to the effect of the document, and it may be due 
to fraud, mistake or surprise, and must be of a reasonable 
character. Under cl. (4) there is no difference about 
the terms, but they are ambiguous and the defendant 
has misunderstood them. Ante, 308, 433. 

surprise—is nothing else than the want of 
mature deliberation, Pollock, Con., 634 ; ante, 429-30 ; 
t Story, Zoe, s. 25:1 nu. Fry, s. 752. An innocent 
misrepresentation may also lead to surprise, and make 
the defendants consent a delusion, 1 Story, Eg, 222, 
251. The word is now very seldom used, and Pollock 
takes its use here to be no more than a piece of 
abundant caution, /. M. M.,74. * The surprise must 
have been induced by some faulty conduct of the 
plaintiff not amounting to actual fraud," 1 Stokes, 4.-/. 
Codes, 968. 

reasonable—not arbitrary or trivial, but such asa 
man of ordinary capacity, using ordinary caution, might 
in the circumstances have fallen into. //igginson v. 
Clowes, [1808] 15 Ves., 516. . This limitation does not 
occur in cl. (a); the reasonableness or otherwise of the 
blunder is therefore of value only as evidence of the 
fact of the blunder, Collett, 225. Ante, 430. Every 
misapprehension does not vitiate a document, Fry, 
S. 765. 

misapprehension—tor the ambiguity either party 

may be responsible. 

Ill. (b)—.Moxev v. Bigwood, [1862] 8 Jur., N.S., 803. 

(c) where the defendant, knowing the terms 
of the contract and understanding its effect, has ` 
entered into it relying upon some misrepresenta- 
tion by the plaintiff, or upon some stipulation on 
the plaintiff's part, which adds to the contract, 
but which he refuses to fulfil ; 

Illustration. i , X 


~ 


(c) A contracts in writing to let to B a wharf, together 
with a strip of A's land delineated in a map. Before signing 
the contract, B proposed orally that he should be at liberty to 


= 
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substitute for the strip mentioned in the contract another strip 
of A's land of the same dimensions, and to this A expressly 
assented. B then signed the written contract. A cannot obtain 
specific performance of the written contract, except with the 
variation set up by B. 

Scofe—The matter relied upon by the defendant is 
outside the written contract but is a parol addition 
contemporaneous with it. Ante, 309 ; Pollock, F. M. M., 
I27-S. Semd/le that the doctrine of Jraham v. Child, 

1781] Bro Ch., 92 (see Sugden, V. & P, 173 ; 1 Story, 

d S. 113) that where parties omit any provision 
from a deed upon the supposition of its being illegal 
and trust to each other's honour, they must rely upon 
that and cannot require the defect to be supplied by 
oral evidence, has been modified by this clause. 
Collett, 228-9. 

misrepresentation—I.C. A., s. 18; does not 
here exclude fraud, which generally is misrepresentation 
made with intent to deceive, either actual or presumed. 
Collett, 226. 

relying upon—lt is this reliance upon the plain- 
tiffs statement or promise which creates an equity in 
favour of the defendant. ` ` 

stipulation—Where property was sold under 
*certain conditions as agreed upon," the defendant was 
permitted to prove by oral evidence contemporaneous 
parol agreement adding to the terms of the written 
agreement, Cutis v. Brown, [1880] 6 Cal. 328. 

Ill. (c)— Clarke v. Grant, [1807] 14 Ves., 519. 

(d) where the object of the parties was to pro- 
duce a certain legal result, which the contract 
as framed is not calculated to produce ; 

fllustration. 

(d) A and B enter into negotiations for the purpose of 
securing land to B for his life, with remainder to his issue. 
They execute a contract, the terms of which are found to confer 
an absolute ownership on B. The contract so framed cannot be 


specifically enforced. 

Scope—Case where neither party is to blame ; both 
were agreed as to their object, víz., some legal result, but 
by reason of error irr drafting they are both balked of 
their purpose ; ante, 434-5. The error may be either 
of fact or law ; but wherethe parties have agreed upon 


the law there can be no relief, I. C. A. 
8 
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y f 
ante, 426-7. Cf. Croome v. Lediard [1834] 2 
251 ; Sugden, V. & P. 161-3. 

as framed—difference between the real agreement 
and its expression in writing excludes consent to the 
contract as so expressed, and the Court will enforce 
only what the parties have actually agreed to. 

Ill. (d)—Cf. s. 31, infra. Consider I. Ev. A., ss. 9r, 
02. Ante, 435. 

(e) where the parties have, subsequently to the 
execution of the contract, contracted to vary it. 
Illustration, 


(e) A contracts in writing to let a house to B, for a certain 
term, at the rent of Rs. 100 per month, putting it first into 
tenantable repair. The house turns out to be not worth repair- 
ing, so, with B's consent, A pulls it down and erects a new house 
in its place: B contracting orally to pay rent at Rs. 120 per 
mensem. B then sues to enforce specific performance of the 
contract in writng. He cannot enforce it except with the varia- 
tions made by the subsequent oral contract. 

Scofe—Case of addition or alteration subsequent 
to the written contract, which does not amount to an 
abandonment of it. I. C. A., s. 62. The variation 
may be by parol, and need not have been induced by 
fraud, misrepresentation or mistake. Ante, 334-5. 

contracted—entered into an agreement for consi- 
deration enforceable at law, I. C. A., s. 2 (e, (A. 

vary, no! to substitute another contract, Moore v. 
Marrable, [1866] 1 Ch., 217. 

Ill. (e) — C/ar&e v. Moore, [1844] 1. Jon. & L., 723, 
58 R. EK, 368. , ; 


(g) Against whom Contracts may be specifically 
enforced, | 


27. Except as otherwise provided by this 
Chapter, specific performance of a contract may 
be enforced against— | 


_ Sco 27 indicates the parties who may be 
— eaded as defendants to a suit for specific 
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Similar Law—New York Civil Code, s. 1898; 2 
Dart, V. & P., 1030, sqq. 

contract, executory, e.g, an agreement to sell 
and not an actual sale, Akbar v. Prem Singh, [1885] 
P. R. no. 2. Ante, 26, 480. 

(a) either party thereto; 

Scofe—This clause enounces the general rule that 
a stranger to a contract is not a proper defendant to a 
suit to enforce it, Fry, s. 205; the remaining clauses 
give the exceptions to this rule. 

party— Kosuri v. Zvalury, [1902] 26 Mad. 74 
(decree made against member of Hindu joint family 
who had made the contract). Distinguish A/agafppa v. 
Sivaramasundara, [1895] 19 Mad., 211 (decree against 
minor member of joint family though not party to the 
agreement for partition sought to be enforced). A 
minor may be sued by his guardian when contract made 
by the latter for a necessary and beneficial purpose, 
Arishnasami v. Sundarafppavvar, [1394] 18 Mad., 415; 
Khairunnessa v. Lokenath, [1899] 27 Cal., 276; ante, 
250, 513 2. Where contract was made on behalf of a 
disabled person, specific performance could be decreed 
against him after removal of disability, Gregson v. 
Udoy, [1889] 17 CaL, 223, P. C. Suit against stranger 
improper, Zuckumsey v. Fazulla, [1880] 5 Bom., 177 ; 
Mokund v. Chotay, [1884] 1o Cal., r061. 

(4) any other person claiming under him by 
title arising subsequently to the contract, except 
a transferee for value who has paid his money in 
good faith and without notice of the original 
contract ; 

illustrations to clause (6)— 

(i) A contracts to convey certain land to B by a particular day. 
A dies intestate before that day without having conveyed the land. 
B may compel A's heir or other representative in interest to per- 
form the contract specifically. e 

Gi) A contracts to sell certain land to B for Rs. 5,000. A 
afterwards conveys the land for Rs. 6,000 to C, who has notice of 
the original contract. B may enforce specific performance of 
the contract as against C. -~ - 
icc: Oi ntracts to sell land to B for Rs. 5,000. B takes posses- 
EA “the Minos. eeng A sells it 1 C for Rs. 6,000. C 
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makes no inquiry of B relating to his interest in the land. B's 
possession ts sufficient to affect C with notice of his interest, and 
he may enforce specific performance of the contract against C. 

(v) A contracts, in consideration of Rs. 1,000, to bequeath 
certain of his lands to B. Immediately after the contract A 
ches intestate, and C takes out administration to his estate. B may 
enforce specific performance of the contract against C. 


(*) A contracts to sell certain land to B. Before the completion 
of the contract, A becomes a lunatic and C is appointed his 
committee. B may specifically enforce the contract against C. 


| Scoefe—The first exception contemplates representa- 
tives who are legally or equitably bound by the 
contract. Ante, 513. 

Principle—Equity regards as done what is agreed 
to be and ought to be done. Re Anistis, [ 1886] 31 
Ch. D., 596. 

arising subsequently to the contract—and 


therefore subject to the promisor’s pre-€xisting contrac- 


tual obligation, which can be displaced only by a 
bona fide purchaser for value without notice, Kannan 
v. Krishnan, [1890] 13 Mad., 324, 329. Cf. 1 L. B. R., 
252,253. If property is subject of /;/s pendens, trans- 
feree will be bound by decree, Wali v. reo, [1908] 
13 C. W. N., 226. 

without notice— It lies upon the party seeking to 
defeat a prior contract to adduce Arima facie evidence 
that he is dona fide transferee for value without notice, 
Jlira v. Narain, [1896] to C. P. L. R., 107, 111; Gopal 
v. Ganpat [1900] 13 C. P. L. R., 172. e 

notice defined, T. P. A, s. 3. See also I. C. A., 
s. 229 (notice to agents); Rampal w. Balbhaddar, 
[t902] 25 All. 1, P. C. A Zou fide contract, whether 
real or written, will prevail against a subsequent 

istered conveyance, under which possession has been 
obtained if the transferee had notice of the prior contract, 
Chunder v. Krishna, [1884] to Cal, 710; Nemat v. 
Kokil, [1880] 6 Cal, 534 ; Waman v. Dhondiba, [1879] 

.Bom., 126 ; —— v. Bhikaji, [1901] 26 Bom., 159; 
urnundan wv. Jawad, |1899] 27 Cal., 468. Cf. Kannan 

v. Krishnan, supra; Namasivayam V. 4 
[1894] 18 Mad., 43; Hukan v.e Nikka, [1908] P. 
no. 15. See also Indian Trusts Act,s.91- — 
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unenforceable covenants, Ramchandra v. Ramchandra, 
[13896] 22 Bom., 46, and should be notified as an existing 
obligation, Ramasamiv. Chinnan, [t901] 24 Mad, 
449. Where the subsequent transferee had a right 
of pre-emption, notice of the prior contract was held 
not to affect his position, 2 L. B. R., 108. 

Is subsequent transferee a necessary party? Yes, 
Subramanian v. Perumal, [1895] 13 Mad., 454. No, 
Abdul v. Boida, [1902] 6 C. W: N, 314. Ifhe is 
impleaded, suit will not be bad for misjoinder of parties 
and of causes of action, Gumani v. Ram, [1878] t All., 
555; and if he is not impleaded in the first suit for 
specific performance against, say, the vendor, a 
subsequent suit against him for recovery of possession 
will not be barred by Act V of 1908, s. rz, or Sch. I, 
Or. 2, T. 2, Guffur v. Bhikaji, supra. - 

Dis ;j and (iv) are cases of the death of the 
contractor; (wv) illustrates a case of his subsequent 
disability ; (/7/) and (zz) illustrate notice on the part of 
a subsequent transferee. 

Ill. (i—Fry, s. 211. The heir may be under 
disability but that will not prevent a decree for specific 
performance, inasmuch as the contract is of his 
predecessor in title, unless some question of personal 
quality is involved. 

Ill. (i)—Vaniels v. Davison, [1809] 16 Ves., 249. 
Case of actual notice, cf. s. 3, ill. (gante. As to 
whether registration is notice, the High Courts in India 
are divided in opinion, the Allahabad and Bombay 
Courts supporting the affirmative view, and the Calcutta 
and the Madras Courts the negative view ; ante, 514. See 
Debendra v. Ramtaran, [1993] 30 CaL, 599; 607 
(Maclean, C. J.) ; Monindra v. Troylokho, [1896] x C. 
W.N., 750 (Jenkins, J.” "es 

Ill. (iii —Case of constructive notice, cf. s. 3, i 
(D), ante. r Story, Eq., s. 400. Yoorga v. Baney, [1881] 
7 CaL, 199, defines limits of doctrine of constructive 
notice. Cf. St. 45 & 46 Vict., c. 39, s. 3; Re Cousins, 
[1886] 31 Ch. D., 671. Asto possession being notice, 
see Le Neve v. Le Neve, [1747] 2 Wh. & T5 225; 
Hakeem v. Beejovy, 1874] 22 W. R., 8; Massim v. 
Sham, ibid, 189 ; Mancharji v. Kongseoo, [1869] 6 Bom. 


EN 


H. C., O. C., 59; Santaya v. Narayan, [1883] 8 Bom., ` 


We v 
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(R82: . Balkrishna, [1394] to Bom., 391; 
Aendibe v. Nana, [1903] 27 Bom., 408; Starfudin v. 
Gevind, ibid, 452 ; Bhkh: v Udit, [19031] 25 AIL, 366. 

Ill. (iv^ Ante, to7. Prag Dat v. Chote Singh, [1906] 
9 O. C., 55. Cf. Appa Row v. Venkavamma [19909] t9 
M.L. - R, 106. 

Ill. (v — Dart, V. & P., 1030; Re Pagani, [1392] 1 
Ch., 236. Act XXXIV of EE S S. 20. As to assignee in 
bank ruptcy see ante, 516; Wace, Bankruptcy, 195. 


(c) any person claiming under a title which, 
though prior to the contract and known to the 
plaintiff, might have been displaced by the 
defendant ; 

Jilastrations to clause (c) — 

fi) A. the tenant for life of an estate, with remainder to B, in 
dwe ewercise of a power conferred by the settlement under 
which he is tenant for life, contracts to sell the estate to C, 
who has notice of the settlement. Before the sale is completed 
A des € may enforce specific performance of the contract 
against R. 

GƏ A and B are joint tenants of land, his undivided moiety of 
which either may alien in his lifetime, but which, subject to 
that right, devolves on the survivor. <A contracts to sell his meiety 
to C and dies. C may enforce specific performance Of the contract 
ue T B. 





to 
antecedent to the contract € the plaintiff had notice 
b it. The contractual title prevails over the prior 
1 TT and the case therefore, strictly speaking, 
is ag — — Collett, 233. Equity 
regards as done ne eti is agreed to be opi. Ante, 516. 
Dart, R&P., 1031. 

n not ^ ov — unenforceable 
against original party if alive. hams v. Walker, 
[»832]*9 Q. B. D., 581. 
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defendant—Slip for ‘the other patty to the 
contract.’ The person actually impleaded as defendant 
was no party to the contract. Ante, 517 ». 

Ill. Ci — Shannon v. Bradstreet, [1303] t Sch. & L., 


"P 


iyi 


Ill. (iiy—Case of severance of joint tenancy, "77/n£on 
v. Hinton, [1755] 2 Ves. Sr, 631, 634; Brown v. 
Raindle, [1796] 3 Ves. 257. Such cases may arise 
among Hindu joint families in Bombay and Madras 
Presidencies, Mayne, Zi. L., ss. 356-62 ; Trevelyan, 
FT.F.L., 299. 


(d) when a public company has entered into 
a contract and subsequently becomes amalgamat- 
ed with ancther public company, the new company 
which arises out of the amalgamation ; 

Scopfe—Converse case to s. 23 (2, ante. 

Principle —The amalgamated company is not 
allowed to exercise powers acquired by means of 
agreements with its component companies, except upon 
the terms of complying with those agreements, provided 
they are such as the amalgamated company would 
itself have been bound by if it had entered into them. 
t Lindley, Comf., 369 ; Lindsey v. G. N. Ry. Co., [1853] 
ro Hare, 664. 


(e) when the promoters of a public company 
have, before its incorporation, entered into a 
contract, the company: provided that the com- 
pany has ratified and adopted the contract and 
the contract is warranted by the terms of the 
incorporation. 

Scope—-C€onverse case to s. 23 /A), ante. 1 Lindley, 
Comp., 789 ; Palmer, Comp. Law, 249. 

ntract —for the working pu es ofthe c 

SSE Sech for taking shares, — Ice Mf. a 
Munchershaw, [1389] r3 Bom., 415. i 
J ratified and adopted——S/Zrewsbury v. N.S. Ry. - 
Co., [1865] 1 Eg., 614 ; Spiller v. Paris S. Co., [1878] 

Ch. D., 368. Mere acting on, or taking benefit of, pr =- 
7 incor] oration contract does not bind company to fuli Se 
> its ob gations, Hardoon v. Belilios, [1901] A. C., t18; | 
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Re Rotherham Alum Co., [1884] 25 Ch. D, 103; cf. 
Clinton's Claim, [1908] 2 Ch., 515. Strictly speaking, 
there can be no ratification, ante, 258-9, though there 
is nothing to prevent a transfer of the contract, 
Werderman v. S. Gd Electricite, [1882] 19 Ch. D., 
246, or a new contract, Re Empress Eng. Co., [1881] 16 
Ch. D., t28. Company cannot be compelled to adopt 
promoters contract, Preston v. Liverpool M. Ry. Co., 
[1856] 5 H. L. C., 605. 


. warranted, i. e., is intra vires ; ante, 259. Mann v. 
Edinburgh N. T. Co., [1893] A. C., 69. 


(A) Against whom Contracts cannot be specifically 


enforced é 
cod s 28. Specific performance of a contract cannot 
KL - J : 
compelled be enforced against a party thereto in any of the 
to perform. following cases -— 


Scope—Avoidance of a contract by way of defence ; 

Ch. IV fost deals with avoidance at the instance of 
the plaintiff. The defence here affects the whole 
contract, and not only a part, as under s. 26 ante. The 
defence is personal to the defendant and is independent 
of the nature of the contract. It arises out of faulty 
conduct on the part of the plaintiff in cases within 
= (a) and (4), though not necessarily in cases within 
cl. (c). 

:Vofe—in this section, with the object evidently of 
leaving the jurisdiction unfettered, the Legislature has 
used non-technical words and has omitted to quality 
‘mistake of fact’ as regarding ‘a matter essential to the 
agreement (as in I. C. A.,s. 20), or ‘misapprehension’ 
as ‘reasonable’ (as in s. 26, ante). But it is apprehended 
that the Court will not deny relief on trivial and 
unsubstantial grounds. Ante, 430-1. 

contract—Where the alleged agreement is void, ` 

. ` €. £g. one made by a minor or under mutual mistake, ` 
` there can be no question of specific performance, ante, ` 
96, 249-50. e d 
H - - H =. x. M 
"W- A (a) if the consideration to be received by him — 
is so grossly inadequate, with reference to the state ` 
i i. y sg E E 
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of things existing at the date of the contract, as 
to be either by itself or coupled with other 
circumstances «evidence of fraud or of undue 
advantage taken by the plaintiff ; 


Princifle—Inadequacy of consideration on either 
side is ^er se no ground for defeating a contract into 
which a person has willingly and wittingly entered, 
although it may amount to great hardship. Ante, 
397; I Story, Eq., ss. 245, 251. It is material only 
as evidence of fraud or inequitable conduct on the 
part of the plaintiff, Pomeroy, A. P., ss. 193-4 ; Gitabat 
v. Balaji, [1392] 17 Bom., 232, 234; ante, 399. 

consideration—defined, I. C. A., s. 2. 


grossly inadequate-—as to involve the conclusion 
that he either did not understand what he was about, or 
was the victim of some imposition, ddmr. Gen. of 
Bengal v. Juggeswar, [1877] 3 Cal., 192, P.C. Ante, 400. 

things existing at the date of the con- 
tract—and not subsequent events, Ganga v. Jagat, 
[1895] 23 Cal., 15, P. C. ; ante, 399. 

coupled with other circumstances—-. g, 
of indebtedness and ignorance, Bhimbhat v. Yeshwant, 
[1900] 25 Bom., 126 ; or concealment of material facts, 

urnbull v. Duval, [1902] 6 C. W. N., 809, P. C. Fry, 

S. 440. 

evidence—Gilabaiv. Balaji, supra ` Ramachandra 
v. Sundaramurthi, [1893] 4 M. L. J. R., 9, 12. 


fraud—defined, I. C. A; s. 17. 


undue advantage—Cf. s. 22 (D, ante. Non- 
technical expression deliberately used to include co- 
ercion (I. C. A., s. 15), undue influence (I. C. A., s. 16), 
and all other acts, omissions and concealments which 
involve a breach of legal or equitable duty, trust, or 
confidence justly reposed, and which are injurious to 
another, or by which an undue and unconscientious 
advantage is taken of another, i Story, Æq., s. 187. 
Pollock, 7. M. M., 74. 


Burden of  proof*-Undue advantage must be ne- 
gatived where position of standing or temporary autho- 
rity and control is shown, I. C. A.,s. 16 (3) ; I. Ev. A., 


e ^ — 
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s. tI T 5; Sital v. Parbhu, [1888] 10 All., 535 ; Venkatagiri 
v. Chinna [1909] 5 M. L. T., 204. 


(^P) if his assent was obtained by the mis- 
representation’ (whether wilful or innocent), con- 
cealment, circumvention or unfair practices, of 
any party to whom performance would become 
due under the contract, or by any promise of such 
party which has not been substantially fulfilled ; 


Scope—Case of a contract otherwise proper, but 
to which the defendant was induced to agree by 
improper conduct, extraneous to the contract, on the 
part of the plaintiff. Ante, 373, 379, 465-70. Defence per- 
sonal, not open to an assignee, Smith v. Clarke, [1506] 
I2 Ves., 477, 484. 

obtained—The wrong complained of must have 
been a material, if not the sole, inducement to the 
contract. Ante, 292-9. Cf. I. C. AJ s. 19, expln. 
But if a statement would naturally act as an induce- 
ment, in the absence of evidence to the *contrary, the 
inference is permissible that it did so act, Redgrave v. 
Hurd, [1882] 20 Ch. D., 22 ; Smith v. Chadwick, [1884] 
9 A. C., 187, 201. 

misrepresentation—defined, I.C.A., s. 18. Ante, 
302. ` 

wilful—may be.fraudulent, I. C. A., s. 17. Where 
one party induces another to contract on the faith 
of representations, any one of which is untrue, the 
whole contract is to be considered as having been 
obtained fraudulently, Pertaf v. Mohendra, [1889] 17 
Cal., 291, P. C. Ante, 303-4. - 
_concealment—whether active or passive may 
also be fraudulent. As to when silence is fraudulent 
see ante, 276-86. “It is unconscientious for a rson 
to avail himself of the legal advantages which he 
bas obtained by his misrepresentation or concealment," 
Torrance v. Bolton, [1872] 8 Ch. Ap., 118, 124 (James, 
L. LA Cf.I. C. Aa s. 19, exc.; Currie v. Rennick, 
[1886] P. R., no. 41 ; Morgan v. Govt. of Haidarabad, 
isse 11 Mad., 419, 435. Cf. Kava Mea v. Harperink, « 
Mee 36 Cal., 323, P. C. 

circumvention—another non-technical word, 

x: gr: ` e * 
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which together with the others used along with it, 
was intended to extend the Courts power of equit- 
able interposition to all cases of fraud, actual or con- 
structive. 

unfair practices—apparently include coercion 
(I. C. A., s. 15), undue influence (I. C. A., s. 16), also 
silence which is not fraudulent but creates a case of 
such hardship as to prevent the interference of the 
Court in specific performance "a 22, I, ill. (a), ante), 
Fry, s. 402. Ellard v. Llandaff, [1810] t Ba. De, 
241 ; ante, 283.  O'Rourke« v. Percival, [1311] 2 Ba. 
& Be., 358, 62, 12 R. R., 68. 

any party—or his agent or assignee, but not a 
stranger or a person unauthorised. Mullens v. Miller, 
[1883] 22 Ch. D., 194- ! 

any promise—extraneous to, but contemporary 
with, the contract. Cf. s. 26 (c) ante; distinguish s. 
24 (6). May be proved by parol evidence, Cutts v. 
Brown, [1880] 6 Cal., 328. 

not substantially fulfilled—Wyers v. Watson, 
[1851] t Sim., XN. S, $23. 

Clause for compensation—will not save a con- 
tract vitiated by misrepresentation, Fawcett v. Holmes, 
[1339] 42 Ch. D., 150 (rescission). As to measure of © 
compensation for misdescription where there is such a 
clause, see Chi fferiel wv. Watson, [1888] 40 Ch. D., 45. 


(c) if his assent was given under the influence 
of mistake of fact, misapprehension or surprise ; 
provided that when the contract provides for 
compensation in case of mistake, compensation ~ 
may be made for a mistake within the scope of 
such provision, and the contract may be speci- 
* fically enforced in other respects if proper to be 
so enforced. 4 SS 

Jliustrations to clause (c)— "cod eee 


G) A, one of two executors, in the erroneous belief that he had 
the authority of his co-executor, enters into an qo cn the 
to B of his testatogs property. B cannot imsist on sale 
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but the auctioneer inadvertently sells the whole to B, who has not 
notice of the revocation. B cannot enforce specific performance 
of the agreement. 

_  Secofe—Case where the plaintiff is or may be 
innocent, and the defendant has been mistaken or 
careless. 

assent— Equity requires a consent which is “an 

act of reason, accompanied with deliberation, the mind 
weighing, as in a balance, the good and evil.on each 
side," t Story, Zo, ss. 222, 25f. 
. given—as distinguished from ‘obtained’ in cl. (^) 
implies that the plaintiff was personally passive in 
respect of the causes mentioned, but these operated 
upon the defendant personally and induced his assent, 
Collett, 247. : 

_ mistake of fact—I. C. A., s 20. The defendant's 
mistake may not be shared in by the plaintift ; Malins 
v. Freeman, [1837]2 Ke., 25, and other cases cited, ante, 
408-16 ; though the Courts are now reluctant to refuse 
specific performance on the ground of unilateral mistake, 
unless the defendant proves further that a hardship, 
amounting to injustice would be inflicted upon him by 
holding him to his bargain, 7/unsray v. Runchordas, 
[19035] 7 Bom. L. R., 319. Ante, 417. 

misapprehension—mistake in regard to the 
effect of a contract, as distinguished from its /erms, 
Nelson, 236 ; Collett, 250. See Dagdu v. Bhana, [1904] 
28 Bom., 420. May be a mistake as to law, for the 
sco of this provision is obviously wider than that 
of I. C. A., ss. 21-2 ; ante, 430. 

surprise—ante, 429-30. Cox v. Smith, [1898] 19 
L. T., 517 (intoxication of defendant). 

Proviso—read along with S. R. A.,ss. 14-5, ante. 
The proviso is founded on Draft New York Civil Code,” 
s. 1894. 

compensation ^nte, 228-9; 2 L. QO. R., 414. 

mistake within the scope of provision—A 
condition for compensation for *error in the description 
of the property' applies to  misdescription of the 
corpo property and not of the title, Re Beyfus 
Contract, [1888] 39 Ch. D., r1o. Tomlin v. Luce, [1890] 
43 Ch. D., 191 (misdescription about roads being kerbed). 

- 
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if proper to be so enforced—s. R. A., ss. 12, 
14, 16, ante. 

Ill. (i)—Sneesby v. Thorne, [1855] 7 De G. M. & G., 
399. Cf. Ind. Suc. Act, s. 271. 

Ill. (ii)— Manser v. Back, AR 6 Hare, 443; Bain 
v. Byrne, | 1874] P. R., no. 63. Cf. I. C. A,, s. 208. 


() The Effect of Dismissing a Suit for Specific 


Performance. 


29. Ihe dismissal of a suit for specific 
performance of a contract or part thereof shall 
bar the plaintiff's right to sue for compensation for 
the breach of such contract or part, as the case 
may be. 

Principle—W here the Court is once — seised 
of the subject-matter of litigation, it shou 
it in its entirety once for all. Collett, 251. 

Similar Law—s. 19, ante. Cf. C. P. C., s. 43; Act 
V of 1908, Sch. I, Or. 2, r. 2. 

shall bar—Where a case for damages is therefore 
disclosed, damages should be awarded or an enquiry 
as to damages directed, Ca//ianji v. Narsi, [1895] 19 
Bom., 764; Kallian v. Tulsi, [1899] 23 Bom., 786 ; 
ante, 523. 

“sue for compensation—but not for refund of 
deposit, ante, 535 ; /brahimbhai v, Fletcher, [1896] 21 
Bom., 827, F. B. ; Alokeshi v. Hara, [1897]24 Cal., 897 ; 
Venkatarama v. Venkata, [1899] 24 Mad., 27; Paran- 
godan v. Perumtoduka, [1903] 27 Mad., 380. 

for the breach—but not in respect of a collateral 
. or independent matter, Kashi v. Channn, [1908] 5 
SR jy 217. 

Inability lo sue for specific performance—precludes 
a party from setting up the contract in answer toa 
suit for ejectment, /cyram v. Ganpati, [1904] 17 C. P. L, 
R., 19. i : 

Res judicala—lfein a suit involving a contract a 
party sets up that it is rescinded and the case goes to 
judgment on such theory, he cannot in any subsequent 
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litigation with the same party claim the right to carry 
it out as still operative, Bishop, Con., s. 273. Cf. 2 Black, 
Judgments, s. 632. 

Decree for specific performance—Where followed by, 
execution by Court of a sale-deed under Act V of 1908, 
Sch. I, Or. 21, r. 34, does not bara suit nu the sale- 
deed for recovery of possession, Nathu v. Budhu, [1893] 
18 Bom., 537. Cf. Chinna v. Doraswamy, [1902]t2 M.L.J. 
R., 713 Abdul v. Boidanath, [1902] 6 C. W. N., 314. 
Decree for damages may be given in substitution upon 
review of judgment where plaintiff decree-holder 
discovers that it is out. of defendant judgment-debtor's 
power to specifically perform his contract, Peari v. 


p Hari, [1887] 15 Cal., 211. 
(7) Awards and Directions to execute Settle- » 
ments. 
Application , y > | 
of preceding 30. The provisions of this Chapter as to 


— 4a contracts shall, mutatis mutandis, apply to awards 


testamentary and to directions in a will or codicil to execute 
E 8 particular settlement. 

— awards: Principle—The jurisdiction of the Court 
in enforcing the specific performance of the provisions 
of an award rests on the ground that the award is 
the outcome of a contract to refer to arbitration, Sorna- 
valli v. Muthayya, [1900] 23 Mad., 593, 596. Ante, 
129, 132, 480. D. C. Banerjee, Arb., 237. 

Similar Law—C. P. C,ss. 525-6; Act V of 1908, 
Sch. II, $$ 20, 21. 

Specific performance —Suit will lie for, irrespective 
of the provisions of, Act V of 1908, Sch. II, s.20,- 
Gopi v. Mahanandi, [1891] 15 Mad., 99 ; Subbaraya 
v. Sadasiva, (1897] 20 Mad., 490; Jafri v. Ali Raza, 
[1901] 23 All., 383, P. C. Ante, 130. D. C. Banerjee, 
Arb., 283. Even a bad award will be enforced if the 
defendant has performed some of its terms, Brij v. 
Shiam, [1901] 24 All, 164. A stranger to the arbi- 
tration, who is not bound by the award, cannot en- | 
force any benefit or right under it, Mira v. Ganga, 
[1883] 1t I. A., 20, 6 All., 322. Where the plaintiff 
sued, in the alternative, on an award and on the 

. - 
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promissory notes, which had formed the subject-matter 
of the reference to arbitration, and the award was found 
to be unenforceable, he was not permitted to abandon 
the award and claim a decree on the merits, NVarasavva 
v. Ramabadra, (1892] 15 Mad., 474. 

Discretion—The Court has to exercise its judicial 
discretion under s. 22, ante, and to consider objections 
as may be raised under Act V of 1908, Sch. II, Së 
14-5, Brij v. Shiam, [1901] 24 All, 164. It will abstain 
from interfering if the contract contained in the 
submission is too unreasonable, unfair or imprudent 
to be specifically enforced, or if the award is exces- 
sive, defective or uncertain, Wakund v. Salig, [1894] 
21 Bom., 590- Ante, 131, 48r. , 

ALinitatios— An award springs from a contract and 
“is not itself a contract; a suit founded on an 
award therefore is not a suit for the specific perform- 
ance of a contract, Dalsing vw. Saraswati, [1902] 15 
C. P. L. R., 1:5, t16; unless the “award provides for 
execution of instruments and does not pass property, 
TZafeicar v. Bahore, (1904) 26 All., 497. The limi- 
tation therefore is not that prescribed by Act IX of 
1908, Sch. I, art. 113, but what is appropriate to the 
subject-matter of the claim, Sheo v. Bishunath, (1904] 
7 O. C., 369, 370 ; ante, 227. A suit to enforce an 
award, so far as it is operative, with an allegation 
that part of it is wllra vires, is not a suit to cancel 
orset aside a document within the meaning of art. 
9r, Lim. Act, Jafri v. Ali Raza, supra. 

diretions to execute —;.*. an executory settle- 
ment, which may be enforced under s. r2 (a), ante. 
Where the settlement is executed, it may be enforced as 
an ordinary trust-deed. Collett, 259 ; ante, 483. 

settlement—defined, s. 3, supra ; ante, 481. 
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CHAPTER III. 


Or THE RECTIFICATION OF INSTRUMENTS. 


31. When, through fraud or a mutual mis- 
take of the parties, a contract or other instru- 
ment in writing does not truly express their 
intention, either party, or his representative in 
interest, may institute a suit to have the instru- 
ment rectified ; and if the Court find it clearly 
proved that there has been fraud or mistake in 
framing the instrument, and ascertain the real 
intention of the parties in. executing the same, 
the Court may in its discretion rectify the ins- 
trument so as to express that intention, so far 
as this can be done without prejudice to rights 
acquired by third persons in good faith and for 
value. , 

Illustrations. s - 


(a) A. intending to sell to B his house and one of three 
godowns adjacent to it, executes a conveyance prepared by B, in 
which through B's fraud all three godowns are included. Of 
the two godowns which were fraudulently included, B gives one 
to C and lets the other to D fora rent, neither C nor D having 
any knowledge of the fraud. The conveyance may, as against 
B and C, be rectified so as to exclude from it the godown given 
to C; but it cannot be rectified so as to affect D's lease. 

(6) By a marriage settlement, A, the father of B, the intended 
wife, covenants with C, the intended husband, to pay to C, 
his executors, administrators and assigns, during A's life, an 
annuity of Rs. 5,000. C dies insolvent and the official assignee 
claims the annuity from A. The Court, on finding it clearly 
„proved that the parties always intended that this annuity should 
~ paid as a provision for B and her children, may rectify the 
settlement and decree that the assignee has no right to any part 
of the annuity. 

Princifle—Defect in expression should not be al- 
Jowed to defeat the intentions of parties, if they ar 
agreed as to these. Ante, 31-2, 548. s 


Similar Law—Draft New York Civil Code, ss. 1899- 
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1902. Cf. s. 26, ante, the defendant there is the plain- 
tiff under s 3r. 

fraud— defined, I. C. A., s. 17. Anarullah v. Koy- 
lash, [1881] 8 Cal., 118 (contract of tenancy) In 
Amanat v. Lachman, [1886] 14 Cal., 308, P. C., neither 
fraud nor mutual mistake was proved. 


mutual—not unilateral, Jawahir v. Arjun, (1904]8 
O.C., 1; Ewing v. Hanbury, [1900]:16 T.L.R., r40 ; ante, 
553-6. 2 Page, Con., 1905. Where by mistake the name of 
a third partv had been entered into a document instead 
of that of the plaintiff, the latter was allowed to prove 
by oral evidence that the contract was really between 
him and the defendant, and to maintain an action 
of damages for breach; there being no mutual 
mistake, there could be no rectification, nor was this 
necessary as the suit was not for specific performance, 
Mahomed wv. Chutterput, [1893] 20 Cal., 854. Where 
each party to a deed misunderstood the understanding 
of the other in regard to land which was agreed to be 
conveyed, this was a common mistake as to the subject- 
matter of the contract, and not a mutual mistake in 
inserting in the deed the description of the land, Page 
v. Higgins, [1889] 5 L. R. A., 152. 

mistake—may be either of fact or law, ante, 545-7. 
Where in a suit to recover possession of property on 
the basis of a conveyance the defendant proved that 
the land in suit had been included in it bv a mutual 
mistake of fact, the Court interfered to have the con- 
vevance rectified, so that the real intention of the 

arties might be carried into effect, and did not drive 
the defendant to a separate suit for rectification of 
the instrument, Mahendra v. Jogendra, [1897]? C.W.N., 
260. a 
contract —i.c., document embodying the contract. 
“What is rectified is not the agreement, but the mistaken 
expression of it" Dagdu v. Bhana, [1904] 28 Bom., 
421 ; Jiwraj v. Norwich Ass. Co., [1903] 5 Bom L. R., 
853; ante, 549. A prior and valid agreement is essential, 
s. 32 post ; ante, 550. 

other instrument—-e.g.,a will, Vaughan v. Clerk, 
[1902] 87 L. T., 144, or a document executed in pur- 
suance of a power, but apparently not an instrument, 
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- ~ 





ro APPENDIX €. 


hke articles of association, which have only statutory 
effect, Evans v. Chapman, [1902] 86 L. T., 381. Cf. 
Ind. Stamp Act «II of 1399), s 2, cl. 14: “Jnstrument 
includes ewery document by which any right or lia- 
bility is or purports to be created, transferred, limited, 
extended, extinguished, or recorded.” 

intention-—s. 33 post. Cf. 1 Story, Za, s. 168. 

representative in interest—‘In all cases of 
mistake im written instruments Courts of equity will 
interfere only as between the original parties, or those 
claiming under them in privity; such as personal 
representatives, heirs, devisees, legatees, assignees, volun- 
tary grantees, or judgment-creditors, or purchasers from 
them with notice of the facts.” 1 Story, Eg., s. 165. 


rectified —.1»27»//a5 v. Aeviash, supra (an entire 
contract like a lease cannot be partially repudiated, 
but must be avoided zu Zeie". 


clearly—as to the nature of the evidence uired, 
see ante, :28-60. Parol evidence is admissible, I. Ev. 
A, 92, prov. 1, but may not be accepted where the 
-original instructions in writing are forthcoming, /iwrajy 
v. ele" Ass. Co., supra. 
proved—The plaintiff must establish that the 
a intention to which he desires the document 
to made” conformable, continued concurrently in 
the minds of all parties down to the time of its exe- 
cution, and also set forth precisely the form to 
which the deed ought to be brought, Madhavji v. 
Ramnath, [1906] 8 Bom. L. R., 354. à 
ein framing the instrument—not a 
deliberate omission, for what is done on purpose is 
obviously not done by mistake, Lachman v. Ganpat, 
[1506) 2 N. L. R., 49 ; ante, 32, 551. 
discretion s. 22, ante; see also ante, 39-41, 
231-6. 
rectify—For form of decree see Act V of 1908, 


App. D, no. 12. . 
third persons in good faith and for value — 
See ill. (a) ; ante, 564. ge 
Il. («)—Case of fraud ; rights subsequently acquired 
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for value bv Jana fide transferees not touched. Based 
on the Law Commissioners sixth Report, cl. i2. 

Ill. (b)—Case of mutual mistake regarding effect 
of terms used. Pearce v. Verbeke, [1840] 2 Beav., 


^^^ 
a a as 
ef ef 


32. For the purpose of rectifying a contract Presumption ^ 
in writing, the Court must be satisfied that all — 
the parties thereto intended to make an equitable 
and conscientious agreement. 

Principle—He who comes into equity must come 
with clean hands. The Court will not go through the 
useless formality of rectifving the written expression 
of a contract which it will not enforce specifically. But 
see Pollock., F. M. M., 123. 

contract in writing—v0/ any other instrument. 

agreement -— defined, I. C. A., s.2°(e). The funda- 
mental assumption is that there exists in truth between 
the parties a complete and perfectly unobjectionable : 
contract, Collett, 260. 


33. |n rectifying a written. instrument the ` Principles of 
Court may inquire what the instrument was in- ‘tification. 
tended to mean, and what were intended to be . - 
its legal consequences, and is not confined to the 
inquiry what the language of the instrument was 
intended to be. 

Princifle—What the Court seeks to get at is the 
substance of the agreement, and not its /orm. Ante, SS 
548; Walker v. Armstrong, [1856] 8 De G. M.& G, ` 

intended to mean— Equity will reform an ins- e. 
trument only when, after reformation it will express à * 
the understanding of both parties at the time, “Wil 
Asou v. Nelson, [1861] 7 Jur. N. S., 480; ante, 549, $ 
558. Mahendra v. Jogendra, supra. SE 

legal consequences—Ct. s. 26 (d), ante. e 

language —The parties may have agreed as to 
the pedes but thts is SE if ihe effect and. 
result of the document differ from what the parties 
aimed at. Ante, 546. Rectification may be neces- 
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8 2 
sary where the parties had acted differently before 
the document was drawn up and it does not carry out 
the final agreement between the parties, S/eam Her- 
ring Fleet v. Richards, [1901] 17 T. L. R., 731. ~ 

34- A contract in writing may be first recti- 
fied and then, if the plaintiff has so prayed in 
his plaint and the Court thinks fit, specifically 


enforced. 


^ -— 
lilustration. 

A contracts in writing to pay his attorney, B, a-fixed sum in 
heu of costs. The contract contains mistakes as to the name and 
rights of the client, which, if construed strictly, would exclude B 
from all rights under it. B is entitled, if the Court thinks fit, to 
have it i , and to an order for payment of the sum, as if at 


the time of its execution it had expressed the intention of the ` 


e | 
PrincibMe—Avoidance of multiplicity of action. 
This is in accord with the American practice, the 


- English practice does not yet seem to be uniform, ante, 


564-5. " 
the Court thinks fit—S. 34 is permissive and 
not compulsory ; s. 22, ante. 


- 


LC Ld E » 








CHAPTER IV. 
Or THE RESCISSION OF CONTRACTS. 


Scope—This species of specific relief is the reverse 
of specific performance ; the one grantsrelief by enforc- 
ing the performance of a contract which binds a party, 
the other by discharging him when it is not just to bind 
him. Ante, 30, 566. 

Similar Law—Drait New York Civil Code, ss. 1903-5. 
Cf. Ch. V post, where the relief is not confined to 
contracts or to documents which but for rescission might 
be operative. Collett, 270. . 

35. Any person interested in a contract in- 
writing may sue to have it rescinded, and such 
rescission may be adjudged by the Court in any 
of the following cases, namely :— 

Principle—The general rule is that a contract can- 
not ordinarily be rescinded by one party without the 
consent of the other, I. C. A., s. 62, but it admits of 
exceptions, Fry, s. 1045, especially with reference to the 
conduct of this party in relation to the contract, and 
these exceptions are here set forth. Znder v. Campbell, 
[1S81] 7 Cal., 474- : 

any person interested —..s., member of a Hindu 
joint family defrauded by contract between manager and 
third party, Ravji v. Gangadhar, [1379] 4 Bom., 29. - 

in writing-—— words repealed wherever the Transfer 
of Property Act is in force, see Act IV of 1882, ss. 1-2. 

sue—for form of plaint see C.P.C., Sch. IV, no. 99 ; 
Act V of 1908, Sch. I, App. A, no. 34. Ground for relief 
must be alleged in plaint and established, Azimudin v. 
Ziaulnisa, [1882] 6 Bom., 309. D: 

Court fee—Rs. 10, Act VII of 1870, Sch. II, cl. vi, 
no. 17. í | — 

Limitation—3 yegrs after the facts entitling the 
paint to have the contract rescinded first become 
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own to him, Act IX of 1908, Sch. I, art. 114 — Mohun — See os 
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v. Gungayi Colton Mills Co., [1900] 4 C. W. N., 369. 
Ante, 597. Distinguish Budda v. Ahan, [1582] P. R. no. 
rat. 

Omission fo sue——There is no positive rule of law 
that when, after a voidable contract has been fulfilled, 
one of the parties subsequently discovers facts, which, 
if known at an earlier stage, would have entitled him 
to rescind the contract without instituting legal proceed- 
ings, the only mode, in which such party can obtain 
relief, is by a formal adjudication of rescission through a 
Court, Sani v. 7/ussaini, [1882] P. R. no. 6o. 


it. ze, the whole contract, and not a part of it, 
Inder v. Campbell, supra. 


rescinded —. inte, 567. - 

may be adjudged—relie! discretionary, and may 
be refused where rights of third parties acquired for 
value have intervened or the position of the parties 
has been so altered as to make restoration impracticable. 
Ante, 575,592 ; Fry, ss. 736-46; Taleb v. Ameer, [1874] 
22 W. R., 529. Cf. ss. 36, 33 post. : 


(a) where the contract is voidable or termin- 
able by the plaintiff ; 


filustration to (2) — 


A sells a field to B. There is a right of way over the field of 
which A has direct personal knowledge, Lut which he conceals 
from B. B is entitled to have the contract «rescinded. 

voidable—Ante, 569. I. C. A., s. zt <A contract 
may be veidad/e at its inception, I. C. A., s. 19, or may 
become so by reason of a party's subsequent act or 
default, I. E A., ss. 39, 53, 55, 67, 153; Sooltan v. 
Schiller, [1878] 4 Cal., 252; Subba v. Devu, [1894] 18 
Mad., 126, 127; Rash Behari w. Nritiva, [1906] 33 
Cal, 477. Agreements which are ved by reason of 
mistake are evidently included, s. 36 post; ante, 530; 
and mistake may be the result of mere forgetfulness, 
Hood v. Mackinnon, 4 909] 78 L.J., Ch., 300 ; but guery 
as to “ments void for illegality or impossibility, cf. 
cl. Un nin. 39 post. Collett, 2735. For cases of contracts 
set aside for fraud, undue influence or coercion, see 
v. Moonia, [1868] to W. R., 128; Rajender 

v. 5 n, [1864] W. R., 65; Sadashiv v. Dhakubai, 
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[r580] 5 Bom., 450; Sital v. Parbhu [1888 
535; Bhimbhat v. Yeshwant, [1900] 25 
Gobardhan v. Jaikishen, [1900] 22 All., 224. : 

terminable—liable by agreement to be put an 
end to (i) at the option of a party upon certain terms, 
or (ii) by the occurrence of a certain specified event 
(condition subsequent ), or (iii? by the non-fulfilment of a 
specified term Ce, g., a warranty ) ; ante, 568. Upon an 
agreement to purchase immoveable property ‘subject to 
the approval of the purchaser's solicitors’, if these 
solicitors disapprove of the title, the purchaser is entitled 
to rescind the contract and recover earnest-money and 
costs, and the agreement need not be registered, 
Sreegopal v. Ram, [1882] 8 Cal., 856. Distinguish Cohen 
v. Sutherland, [1890] 17 Cal., 919. Repudiation by joint 
promisor may give promisee a right to rescind, Chok- 
kalingam v. Srinivasa, [1905] 19 M. L. J. R., 28. 

I1l.—.Ante, 275, 286, 570. ! 

(^) where the contract is unlawful for causes 
not apparent on its face, and the defendant is 
more to blame than the plaintiff ; 


Jilustration to (2) — 

A, an attorney, induces his client B, a Hindu widow, to transfer 
property to him for the purpose of defrauding B's creditors. Here 
the parties are not equally in fault, and B is entitled to have the 
instrument of transfer rescinded. ; 

Scope—Relief may be granted toa party who has 
entered into an illegal contract būt is not eut ^ar: delicto 
with the defendant, ante, 584-8. 

unlawful-—l. C. A., s. .23 FEP A S 6 (AF 
covenant in a lease which would result in the extinction 
of rights of occupancy in the U. P. is opposed to the 
policy of the rent law, Kauri v. Ganga, [1888] ro All., 
615. An agreement in writing by the plaintiff and her 
mother, purporting to divest them of their entire ‘//om 
property and vest it in the defendant in consideration of 
his promising to marry and raise "p heirs to the s//om 
and to maintain the executants till death, is against 
public policy and defeats the Government's right of 
escheat, 7. Siwithri y. M. Vasudevan, [1881] 3 Mad., 215. 

not apparent—lIf the illegality is manifest, the 
plaintiff cannot claim the sympathy of the Court. 


* 
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Simpson v. HMowden, [1837] 3 My. & Cr., 97 5 Gray v. 
Mathias, [1300] 5 Ves., 286, 294. : 

defendant is more to blame—//ar v. Naro, 
[1893] 18 Bom., 342. If the parties are im pari delicto, 
no relief can be given under this section, Sievithri v. 
Vasudevan, supra. Willams v. Bayley, [1866] 1 H L. 
200, 216. | 

Ill. Cf. T. P. A, s. 53. The parties stand in a 
fiduciary relation, hence not vu pari delicto. Ford v. 
Harrington, 16 N.Y., 285. 1 Page, Con., s. 525, p. 816. 

(c) where a decree for specific performance 
of a contract of sale, or of a contract to take a 
lease, has been made, and the purchaser or lessee 
makes default in payment of the purchase-money 
or other sums which the Court has ordered him to 
pay. 

When the purchaser or lessee is in possession 
of the subject-matter, and the Court finds that 
such possession is wrongful, the Court may also 
order him to pay to the vendor or lessor the rents 
and profits, if any, received by him as such 
possessor. 

In the same case, the Court may, by order in 
the suit in which the decree has been made and 
not complied with, rescind the contract, either so 
far as regards the party in default, or altogether, 
as the justice of the case may require. 

Scope — Relief for judgment-debtor where decree- 
holder after obtaining a decree for specific performance 
fails to fulfil his part of the contract, or wice versa. 
Limited to cases of contracts for sale and for lease. Ante, 
588-91. For the English practice see 3 Seton, Judgments, 
1900-1 ; cases cited ante, 589 ; Fry, ss. 1173-4. 

a decree...has been made and the purchaser 
or lessee makes default —.S/one v. Smith, [1887] 35 
Ch. D., 188. The purchaser or lessee may have been the 
defendant and may have failed to comply with the 
judgment against him, Olde v. Olde, [1904] 1 Ch., 35- 

may also order him— in the suit for rescission. 
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received—.. e., actually received, and not such as, 
but for wilful default, might have been received, Collett, 
281. 

as such possessor— C/ark v. Wallis, [1866] 35 
Beav., 460. Where a sale of land is set aside for fraud, 
the purchaser cannot claim any allowance for repairs or 
lasting improvements, Sadashiv v. Vhakubai, [1880] 5 
Bom., 450, 462. 

Cosís—Plaintiff would retain the benefit of any 


direction as to costs of the former action, and be entitled ` 


to the costs of obtaining the order for rescission, 
Hutchings v. Fumphrev, [1385] 54 L. J., Ch., 650. 

in the same case—.;. e. where the purchaser or 
lessee is in wrongful possession. Collett, 282. 

the decree—for specific performance. 

as the justice of the case may require—The 
discretion of the Court will be guided by reference to all 
the circumstances of the case, and, if unjust, an order 
for the rescission of the entire contract will not be passed. 

36. Rescission of a contract in writing can- 
not be adjudged for mere mistake, unless the 
party against whom it is adjudged can be restored 
to substantially the same position as if the 
contract had not been made. 

Princifle —Mistake fer se will not justify a decree 
for rescission unless the parties can be restored to s/atus 
quo ante. Dagdu v. Bhana, [1904] 28 Bom., 420. 

in writing—repealed where the Transfer of 
Property Act is in force, ante, 568. ; 

mere mistake-—'.. e., without any other vitiating 
circumstance. As to mistake of law, see ante, 424 
$qq-, 580-2. ; 

restored to the same position—Ante, 591-6. 
Muhammad v. Ottagil, [1863] 1 Mad. H. C. R.,. 390. 
Where restoration impossible, suit” for uU cu is the 

oper remedy, Taleb v. Ameer, [1874] 22 W. R., 529. 
Moncrieff, Fraud, 139. | 
substantially—Ante, 594. Literal restitutio in inte- 


Rescission 
mistake, 


for 


* 


grum is not essential, e. g., in the case of immoveables, 


restoration of the property together with mesne profits ce 


Ar 
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and allowance for deterioration will be enough. Suther- 
land v. Heathcote, [1892] 1 Ch., 475. 


37- A plaintiff instituting a suit for the spe- 
cific performance of a contract mm writing may 
pray in the alternative that, if the contract can- 
not be specifically enforced, it may be rescinded 
and delivered up to be cancelled ; and the Court, 
if it refuses to enforce the contract specifically, 
may direct it to be rescinded and delivered up 
accordingly. 


Scope—Matter of practice. Limited to suits for 
specific performance of contracts embodied in written 


- instruments. Alternative prayer—if contract cannot 


be specifically enforced, it may be set aside. Mosely v. 
Virgin, [1796] 3 Ves., 184. Plaintiff seeks merely to 
wholly enforce or wholly set aside the contract, and 
the alternative relief is based on the same state of 
facts, though with different conclusions as to law, 
Fry, s. 1058, p. 457. 

a suit for specific performance—Semdble a 
suit to set aside a transaction for fraud or, in the alter- 
native, for specific performance of a compromise cannot 
be sustained, Panama Telegraph Co. v. India Rubber 
Co., [1875] 10 Ch. 515; ante, 537. Cf. Cook v. 
Andrews, [1897] 1 Ch., 266, 270. e 

mae direct—The Court has a discretion to ex- 
ercise. ` 


38. On adjudging the rescission of a con- 
tract, the Court may require the party to whom 
such relief is granted to make any compensation 
to the other which justice may require. | 

Principle—He who seeks equity must do equity. 
If plaintiff does not return benefits, he would be 
awarding himself damages under coyer of suit for res- 
cission, though as a matter of law he may not be 
entitled to any damages, Moncrieff, Fraud, 216. 

Scope—General provision, of ‘which s. 36 ante is 
a special case. Restoration is essential to rescission, 
but, where relief is sought merely on the ground of 

E e + + 
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mistake, it must be of a more complete character 
than in other cases, it need be. Ante, 595. 


In England and America rescission of insurance 
contracts has sometimes been allowed without restitu- 
tion. Acttlewell v. Refuge Ass. Co., [1908] 1 K- B., 
545, but query, 22 Harv. L. R., 134-5. 


Similar Law—I. C. A., ss. 64, 65. 


may require—relief discretionary, Brohmo v. 
Dharmo, [1898] 26 Cal., 381, s. n. Mohori v. Dharmo- 
das, [1903] 30 Cal., 539, P. C. 


party, where a minor, see Paran v. Karunamayi, 
[1371] 7 B. L. R., 90; Dva/ v. Ram — — 
17 W. R., 454 ; Wuthoora v. Kanoo, [1874] 21 W. R, 
287 ; Saee v. Mahomed, [1874] 6 N. W. P. H. C., 268; 
Pana v. Sadik, [18753] 7 ibid, 201 ; Makundi v. Sarab- 
sukh, [1884] 6 All., 417. “In Girray v. Hamid, [1886] 
9 All, 340, and Sinaya yv- Munisami, [1899] 22 Mad., 
289, the mortgage-deed sought to be set aside was 
executed by the minor's certificated guardian without 
District Judge's sanction. À 


any, ante, 595-6. 


compensation, by way of restitution of benefits 
received, see cases cited under Pe Lë Flolbrook vw. 


- 
Bu 


Sharpey, [1312] t9 Ves., 13r. airbanks-M. & Co. v. 
Walker [1907] 17 L. R. A., N. S, 558. In Sadasiv v. 
Dhakubai, [1880] 5 Bom., 450, a sale was set aside on 
the ground of fraud, but portion of purchase-money, 
advanced for justifiable purposes, was declared a charge 
on the property. Restitution means return of benefits 
plus indemnity, Adam v. Newbigging, [1886] 34 Ch. 
D., 583, (on appeal H L. did not deal with the point, 
13 A. C., 308). » 


which justice may require—“A Court of equity 
cannot say that it is equitable to compel a person to 
pay any moneys in respect of a transaction which as 
against that person, the legislature has declared to be 
void,’ Thurstan v. Nottingham P. B. Soc., [1902] 
I Ch., 1, 13, [1903] A. C., 6; Mohori v. Dharmodas, 
supra, 549 (money-lender advanced money to minor 
knowing him to be such), expld. in Dattaram v, 
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Vinayak, [1903] 23 Bom., 18:1; Judar v. Narindar, — 
[1:904] P. KR. no. 33, Monosseh v. Shapurji, [1903] 
4 Bom. L. R., 1004 (lunatic). No restitution Eu 
where money applied in payment of mother's debts,  —— 
who claimed adversely to her minor adopted son, Nathu ` ` 
v. Balwantrao, [1903] 27 Bom., 390. Contra where i 
loan taken for minor's benefit and necessaries, A/a v. 
Budha, [1904] P. RK oo sz: : Rr a — 





* 





CHAPTER V. 
Or THE CANCELLATION OF INSTRUMENTS. 


Similar Law—Dratt New York Civil Code, ss. 1906-8. 
Cf. ch. IV, esp. s. 37 ante ; not much practical difference 
between the forms of relief granted under ss. 35 and 39, 
respectively ; division of the two subjects, however, 
systematic and convenient, Collett, 270. Ante, 599. 

39. Any person against whom a written ins- 
trument is void or voidable, who has reasonable. 
apprehension that such instrument, if left out- 
standing, may cause him serious injury, may sue 
to have it adjudged void or voidable ; and the 
Court may, in its discretion, so adjudge it and 
order it to be delivered up and cancelled. 

If the instrument has been registered under 
the Indian Registration Act, the Court shall 
also send a copy of its decree to the officer in 
whose office the instrument has been so regis- 
tered ; and such Officer shall note on the copy 
of the instrument contained in his books the fact 
of its cancellation. 


Allustratlions: 


(a) A, the owner of a ship, by fraudulently representing her to 
be seaworthy, induces B, an underwriter, to insure her. B may 
obtain the cancellation of the policy. 

(b) A conveys land to B, who bequeaths it to C and dies. 
Thereupon D gets possession of the land and produces a forged 
instrument stating that the conveyance was made to B in trust 
for him. C may obtain the cancellation of the forged instrument. 

(c) A, representing that the tenants on his land were all at will, 
sells it to B, and conveys it to him by an instrument, dated the 1st 
January, 1877. Soon after that day, A fraudulently grants to C a 


lease of part of the lands, dated the 1st October, 1876, and procures. 


the lease to be registered under the Indian Registration Act. -B 
may obtain the cancellation of this lease. 


(4) A agrees to "es deliver a ship to B, to be paid for by 


* A. A d 


When carcel- 
lation may be 
ordered, 
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ls acceptances of four bills of exchange, for sums amounting to 


Ks. 30.000, to be drawn by A on B. The bills are drawn and 
accepted. but the ship is not delivered according to the agreement. 
A sues B on one of the bills. B mav obtain the cancellation of ajl 
the bells. 

Princ: ple—This form of relief is founded upon the 
administration of protective justice for fear (guia timet). 
Chhaganlal wv. Dhondu, [1903] 27 Bom., 607; ante, 
601-4. 

Scofe — This relief is in some respects wider than that 
of rescission, it is not limited to contracts and is avail- 
able to persons other than parties to a document and 
m respect of a void instrument also, provided there is 
reasonable apprehension of serious injury, if the 
document be left outstanding ; ante, 601. This form of 
relief ts also to be distinguished from a declaration ; 
the right to come to Court to have a document 
cancelled is indeed a right to a consequential relief 
sufficient to sustain a declaratory decree, Sheo Shing v. 


Dakho, [1878] t All., 688, P. C., but the relief given by. 


the Court in pursuance of that right is a substantial 
relief independent of the declaration, Rampal v. 
Balbhadra, [1902] 25 <All, 1, P.C.; Ram v Rughoo, 
1876] t Cal., 457 ; Parbatiba: v Visvanath, [1904] 29 
^, 207 (contra, Karam v. Darvyai, [1883] 5 All. 
331, FEB. Fors. 39 generally see Vi//ev v. Dattubhov, 
[1900] 25 Bom., ro. 
person-—may be other than a party to the 
instrument, ante, 602, e, g., a Hindu reversioner, Chutter 
v. Wooma, [1867] 5 W. R., 273 ; a creditor, /shvar v. 
Devar, [1902] 27 1., 146 (suit ulfder T. P. A., s. 53) ; 
or a person in possession whose title is affected by the 
document, .V»w/sa vw. Mahomed, [1875] 24 W. R., 336. 
Cr. ill. (^) and (œ); also Roghoobur vw. Bhekdharee, 
[1369] tt W. R., 455. 
whom—A vendor of land after sale may 
have no interest left in the property to entitle him to 
sue for cancellation of a fraudulent — 








affecting the property, /Auna v. Beni, [1887] L.,. 43066 
But there is no rule that in no —€— a mañ, — has 
parted with property, in respect which a void or 
voidable instrument exists, sue to have such instrument "` 
cancelled. If the instrument, left outstanding, ma 4 
injure him, he has the right to adj void, 
* è 79 — 
3 ^ = AS 
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Kolrabassappava v. Chenvirafpava, [1393] 23 Bom., 
5. Ante, 607 m 
written instrument—«. v. a will, Jadu Nath v. 
Bhagwant, [1592] 1 O. C. 'Sup.', 4; an award, Zu Tha 
v. MaShere Me, 3 L. B. R, 4, Walley v. Dattubhov, 
supra; entry of a balance binding as acknowledgment, 
Gansa v. Ganga Ram, [1890] P. R. no. t2; a 
compromise, Wanram wv. Bhota [1309] 6 A.L.J.R., 56r. 
Astoan a@numati-fpatra, see lurri v. Upendra, [1896] 
24 Cal., r, P.C. A judgment obtained by fraud may be set 
aside, Venkatappa v. Sudéa, [1003] 29 Mad., 179. Ct. 
Khagendra v. Pran Nath, [1902] 29 Cal. 395, P. C. 
But no suit will lie to set aside a decree where fraud is 
neither alleged nor proved and no other specific relief is 
asked for, Banarsi v. Ram Narain, [1907] 30 All., ros. 
void—‘void agreement," I. C. A., s. 2 (@, ‘void 
contract, ibid, s. 2 (7). Ante, 3t. Pollock, Con., 9. 
Peake xv. tlighfield,|i1826] t Rus., 559 (forged deed). 
Where a party had denied execution ofa document upon 
the allegation that it was forged, before the registering 
officers, he might sue to have it adjudged void, Mohima 
v. Jugul, [1381] 7 Cal., 736 ; Lukeer v. Thakoor, [1871] 
I5 W. R., 421 ; Prosunno vw. Mothoora, [13870] 15 W- R., 
4857. Contra, Watson v. Neel, [1868] 10 W. R3 330. 
voidable —in case of contract see I. C. A., ss. 2 (^, 
I9 ; ante, 599 ; Brooking v. Maudslay, [1888] 38 Ch. D., 
643 ; 2 Story, Eq., S. 695 (fraud classified). Æ. g. a deed 
of gift obtained by a spiritual adviser by fraud and 
undue influence, Mannu v. Umadat, [13890] 12 AN., 523; 
Sital v. Parbhu, [1888] 10 All, 535 (onus on donee); 
Ogilvie v. Jeaffreson, [13860] 2 Giff, 353 (fraud) ; 
Willan v. Willan, [18310] 16 Ves, 72 (surprise). 
Non-payment of consideration money within the time 
agreed does not avoid a sale-deed, Banne v. Rajad, 
[1379] P.R. no. 85. Cf. Baijnath v. Pattu, [1908] 30 All., 
125 ; Gobindasamy w. Ramasawmy, [1905] 32 Mad., 
72 ; Noggendro v. Kishen, [1873] 19 W. R., 135, P. C. 
reasonable apprehension—to be determined 
with reference eo ES onal ee — e Kotra- 
bassa a CB renvirappayva, [139 23 m., 37 
and ND. case of à sham sale deed will only — 
when a title by Ownership is claimed under it, Singa- 
rappa v. azalari Ww 904] 28 Mad. 349. There is no 


> 
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ground for equitable interposition where the eis cies 
ment cannot legally. be used for the Le 
is apprehended, SAí5 v. Tiira, [1373] All Die ae or 
where the plea which is the basis of suit. may be. 
e T as defence in a previous suit, Chkaganlal 
Dhondn, [1903] 27 Bom., 607, or where the recital 
objec ted to im a bond is no evidence of the fact recited, 
Sunker v. Juddoobuns, [1368] 9 We R., 285. So also 
where the instrument is a nullity, Umrao v. Jan Ati, 
[1898] zo All., 465 (deed of gift between Mahomedans, 
moperative for lack of delivery of possession) ; Banku 
v. Krishto, [1902] 30 Cal, 433 (document not signed 
on all pages); (but see ante, 604-6); or even has been 
traudulentlv antedated, Nurdin v.. Alavudin, AS 
or Mad., 134 ; or where E suit is premature, Oomur 
Luckhee, [1868] ro W. 47. <A deed of gift exe- 
wand and registered by a "Hints lady is valid though 
possession has not been delivered, and throws a cloud 
onthe rights of reversioners, Balbhadra w. Bhawani, 
[1907] 34 Cal., 853. " 
serious injury —C//agan/ia/ v. Dhondu, supra. 


may sue—A previous suit for possession under ` 
& g ante does not bar a subsequent suit for cancellation 
of a deed of gift, Jai v. — [1903] 26 All., 236. 

Court fee, Rs. 10, Court Fees Act, Sch. II, art. 17 
(iii), Aaram v. Darvar, [1383] 5 All, 331, F. B.; ; Durga 
Bakhsh v. Mohammad, [1898 1 O. C., 12 "i ad valorem 

mme &. 7 (iv), cl (cv — v. Vishvanath, 
207; Samiva v. Minammai, (1399] 
, 490 5 Chet v. Mui Singh, [1871] P. R. no. to ; 
GE v. Boder Mai, [1886] D. R- noc 2. Cho 
Gopal v. Laluram, on, ibid, no. 69. | x 
Jurisdiction of Court, determined by. plaintiff's > 
valuation, Naraina v. Ava Putter, [1374] 7 Mad. H. C. 
R. 372. á 

Limitation-—3 years from when the facts entitling 
the plaintiff to have the instrument cancelled become - 
known to him, I. Lim. Act, Sch. 2: Fabi 2 uddin v. Offic Ge 
A Aaerzetn 3] 27 — 2 akharuddin v. cia i 

^ ios 8 Cal, 1 Cc. mam in v. Hurrihur, 
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Sundar, [1883] P. R. no. 83; Amir v. Alfarunnissa, 
[1896] P. R. no. 75. But where cancellation is 
merely ancillary, limitation will have to be determined 
with reference to the substantive relief prayed, Srkher 
v. Dulpuity, [1879] 5 Cal., 363 ; Raghubar v. Bhikva, 
[1885] 12 Cal, 69; Hurri v. Upendra, [1896] 24 
Cal, 1, P. C. ; Beni v. Dudhnath, [1899] 27 Cal, 156, 
P. C. ; Banku v. Krishio, (1902] 30 Cal., 433 ; Harthar 
v. Dasarathi, [1905] 33 Cal, 257, 265-6; Sobha v. . 
Sahodra, [1883] 5 All, 322; Finatboo v. Sha Nagar, 
Mad tı Bom., 75; Abdul v. Kirparam, (1891] 16 
Bom., 186 ; A/amkhan v. Yasinkhan, [1802] 17 Bom., 
255 ; Unni v. Kanchi, [1890] 14. Mad., 26 ; Karim v. 
Begam, (1895] P. R. no. 52; Bioy v. Krishna, [1907] 
44 Cal., 329, P. C; P therpermal xv. Muniandi, Pond 
12 C. W. N., 562, P. C.; Balabhadar v. Jawahir, | 1908 
9 O. C., 346 ; Fagardeo v. Phuljhari, [1008] 30 All., 375 e 
(declaration that transaction embodied in a deed is 
sham). Ante, 609-11. 
adjudged void or voidable—not for return of 
the bond-paper, Mira; v. Mohomed, [1869] P. R. no. 
$ ; or for a declaration that a registered deed is void, 
Ramchand v. Muhammad; [1888] P. R. no. 135 ; Matu 
v. Hirde, [1894] P. R. no. 44. 
may in its discretion, with reference to all the è 
circumstances of the case, and the conduct of the parties, 
Vulley v. Dattubhoy, [1900] 25 Bom., 10. Ante, 604 sqq. 
if the instrument has been registered— 
Mohima wv. Jugul, (1881] 7 Cal., 736. Ante, 604-6. 
Ill. (a)— Thornton v. Knight, [1849] 16 Sim., 509, 
510 (Shadwell, V. C.). 
Ill. (b) — Masters v. Braban, [1735] Rus, 560 n. 
Ill. (c) — Pierce v. Webb, [1792] 3 Bro. Ch., 16 n. 
Ill. (d;—4ng/o- Danubian Co. v. Rogerson, [1867] 4 e 
Eq., 3. € 
- 40. Where an instrument is evidence of What iodine: ^ 
different rights or different obligations, the Court "72. 
may, in a proper case, cancel it in part and allow cancelled. 
it to stand for the residue. ig ir cx AES 
: A —n D : 
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436 APPENDIX C. 
Himstration 


X draws a bell on B, who endorses it to C, by whom it appears 

to be endorsed to D, who endorses it to E. C's endorsement is 

forged C is entitled to have such endorsement cancelled, leaving 
the bell to stand im other respects. 

Prineci fle—Justice may not always require the can- 
cellation of a document in its entirety, and the Court 
will exercise its discretion. Ante, 607-8. 

right =“ a capacity residing in one man of controll- 
ing, with the assent and assistance of the State, the 
actions of others," Holland, Jur., 79. Ante, 3-4. 

obligation—defined, s. 5, ante. 

proper case—The invalid and valid parts must be 
severable, Dav/aising v. d'ass, [1884] 9 Bom., 176; 
Kristodhone v. Brojo, [1897] 24 Cal. 895, 896; Khub 
Singh v. Jhan Lal, [1898]12 CELK 4 13; and inconsis- 
tent pleas should not be joined, Mahomed v. Hosseini, 

1888 | r5 Cal., 684, PC: 7vvapfa v. Ramalakshmamma, 
1890] 13 Mad. - 549, 551. But see Varayanasami v. 
amasam?, [1890] r4 Mad., 172 : Jino v. Manon, [1895] 
18 AIL, 125. Ante, 537, 609. " 
cancel in —nder y. Campbell, [1881] 7 Cal., 
474; Khwda ksh v. Budhar Mal, [1882] P. R. no. 
1586. 
Ill.—Draf New York Civil Code, s. 1908 ». 


41. Ona djudging the cancellation of an 
instrument, the Court may require the party to 
whom such relief is granted to make any compen- 
sation to the other which justice may require. 

Principle—He who seeks equity must do equity. 

Similar Law—Ss. 36, 38, ante ; I. C. A., ss. 64, 65. 

may require—relief discretionary, Brohmo v. 
Dharme, [1898] 26 Cal., 381. 

ae E V rm re ent of mone 
received by ~ Y or through - du E 


vi = v. Bijai, 1884] 11 C 
m — Guthr i Ds bool, ribo: 14 
I. 


ya A TUR 630 e (case of coercion). 
sells for necessity, reversioner 
aside even on payment of entire 
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sale price, Raghubar v. Akhtar, [1908] 5 A. L.J. R. 


366. 
which justice may  require-— Dażtiiaram vw. ~ 
Vinavak, | 1903] 25 Bom., 181, explg. Mohori v. Dhar- À 
modas, { r903} 30 Cal, 539, 549, P.C. Ante, GICA 
Jagar Nath x. Laita, [1908] 31 All., 21. fflolbrook v. 
Sharpey, [1312] 19 Wes. 131. Monosseh v. Shapuryi, | 
[1:905] ro Bom. L. R., 1co4 (agreement by lunatic). TEE 
- — äs J Jl 
— Sa 





Discretion of 
Court as to 
declaration 
of status or 
right., 


Bar to such 


declaration. 





CHAPTER VI. 


Or DECLARATORY DECREES, 


42. Any person entitled to any legal charac- 
ter, or to any right as to any_ property, may 
institute a suit against any person denying, or 
interested to deny, his title to such character or 
right, and the Court may in its discretion make 
therein a declaration that he is so entitled, and 
the plaintiff need not in such suit ask for any 
further relief : 


Provided that no Court shall make any such 
declaration where the plaintiff, being able to seek 
further relief than a mere declaration of title, 
omits to do so. 


EXPLANATION.—A trustee of property is a 
" person interested to deny” a title adverse to 
the title of some one who is not in existence, and 
for whom, if in existence, he would be a trustee. 


à Jilustrations. 


(a) A is lawfully in possession of certain land. The inhabitants 
of a neighbouring village claim a right of way across the land. A 
may sue for a declaration that they are not entitled to the right so 
claimed. à A 

(b) <A bequeaths his property to B, C and D, “to be equally 
divided amongst all and each of them, if living at the time of my 
death, then amongst their surviving children." No such children 
are in existence. [n a suit against A's executor, the Court may 
declare whether B, C and D took the property absolutely, or only 
for their lives, and it may also declare the interests of the children 
before their rights are vested. 

(c) A covenants that, if he should at any time be entitled 
to property exceeding one lakh of rupees, he will settle it upon 
certain trusts, Before any such property accrues, or any persons 


` entitled under the trusts are ascertained, he institutes a suit to 


v wv 


obtain a declaration that the covenant is void for uncertainty. 
The Court may make the declaration, ` 
e 
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(7) A alienates to B property in which A has merely a life 
interest. The alienation is invalid as against C, who is entitled as 
reversioner. The Court may in a suit by C against A and B 
declare that C is so entitled. 

(e) The widow of a sonless Hindu alienates part of the pro- 
perty of which she is in possession as such. The person presump- 
tively entitled to possess the property if he survive her may, in a 
suit. against the alienee, obtain a declaration that the alienation was 
made without legal necessity and was therefore void beyond the 
widow's lifetime. 

(f) A Hindu widow in possession of property adopts a son to 
her deceased husband. The person presumptively entitled to 
possession of the property on her death without a son may, in a 
suit against the adopted son, obtain a declaration that the adoption 
was invalid. 

Lei Aisin p of certain property. B, alleging that he 
is the owner of the property, requires A to deliver it to him. A 
may obtain a declaration of his right to hold the property. 

U) A bequeaths property to B for his life, with remainder 
to H's wife and her children, if any, by B, but, if B die without 
any wife or children, to C. B has a putative wife, D, and children, 
but C denies that B and D were ever lawfully married. D and 
her children may, in B's lifetime, institute a suit against C 
and obtain therein a declaration that they are truly the wife and 
children of B. i 

Scopje—Ante, 615-9. Kunhiamma wv Kunhunni, 
[1392] 16 Mad., t40. Removal of cloud from title and 
perpetuation of testimony ah gee title or status, 
Govinda v. Thayammal, [1904] 28 Mad., 57. Qy. as 
toa suit to have the true construction of a statute 
declared and an act done in contravention of the 
statute, rightly understood, pronounced null and void, 
Fischer v. Secy. of State, [1898] 22 Mad., 270, 282, P.C. 
A suit cannot be brought to obtain a declaration on 
a mere question of law, Mira v. Jai Singh, [1887] 2 
Gab Le Rz CRP e 

Similar Law—Action of declarator in Scotland; 
bills of peace, to perpetuate testimony or take it de 
bene esse, bills guia timet, and 15 16 Vict, cap. 
86,s. 50, in England ; also Rules of Supreme Court, Or. 
25, T. 5; Ellis v. Bedford, [1899] 1 Ch., 494, 514; 
Chapman v. Michaelson, [1908] 78 L. J., Ch., 272. Ante, 
613, 615. Cf. C. P. C., s. 283; Act V-of 1908, Sch. i, 
Or. 21, T. 63 ; Moti v. Kaunsilla, [1894] 16 AIL, 308, 
F. B.; Wamanrao wv. Rustomjt, [r896] 21 Bom., 701; 


Ponnappa v. Pappuvayyangar, [1851] 4 Mad., 1, ER: 
Arisinam v. athma, [1905] 29 Mad., er, F. Bo: 


~ 


e: 


~ 


di 





I 40 APPENDIX C. 


* 


Allagappa v. «Wazamat, [1908] 4 L. B. R., 263; cf. 
Chathu v. Kunhamed, [1887] 11 Mad., 280 (surplus 
sale-proceeds attached , Miran vw. Atra, [1900] P. R. 
no. I11 ; Agra Tenancy Act, s. 198 (Act XII of 188r, 
S. 148); Sabt. wv. Bashir, [1885] 5 A. W. NT 1943 
MaAadeo v. Bachu, [18383] 11 AIL, 224. U. P. Land 
Rev. Act, s. rrr, Ram Charan v. Ram, [1908] 5 A. L. 
J. R., 614. Punjab Land Revenue Act (XVII of 1887), 
s. 45. Cf. also s. 39 ante, Gom: v. Darab, [t9go2] 22 
A. W. N., 187; Ram v. Nakched, [1882] 4 All., 261, 
264. 

Old Law—Act VI of 1854, s. 25 ; Act VIII of 1359. 
s. 15. Declaratory decree not granted where plaintiff 
had no right to consequential relief or could not make 
the declaration the foundation of relief in another 
Court, ante, 614.; Lekhraj v. Barcha, [1879] P. R., 
no. 94; exception in favour of Hindu reversioner or 
person in analogous position, /sri Dutt v. Flansbulti, 
[1383] ro Cal, 324, P. C.; Aanh Sing v. Dasaundha, 
[1876] P. R., no. 112; ante, 629. Cf. Anyaba v. Daji, 
[1895] 20 Bom., 202. 


any person—who under the law may be the plaintiff 
(cf. Natha v. Gurbaksh, [1882] P.R., no. 10 or the defen- 
dant in a suit, e.g., a minor oralunatic or a corporation. 
All persons in whom the right to the relief claimed is 
alleged to exist must join as plaintiffs, Chedi v. Dy. 
Commr. of Bahraich, [13894] 3 O. C. 35t, and a 
daughter and her son may join to question an alienation 
made by a Hindu widow, Narayana v. Chengalamma, 
[1385] ro Mad., r. 


entitled—»»/ a T E to the title or status in 
Ec der Sohel Singh v. Shadi, [1888] P. R., no. og: 
IP. L. R,97. Cf. Ram v. Rukmin [:885] 7 AU. 
884; Wajid v. Dianatullah, [18853] 8 All., 3t. May 
be the lessor where the lessee's title has been denied, 
Birj v. Collector of Allahabad, [1881] 4 All., 102. 


legal character— position — by law, 
Hiralal wv. Gulab, |1896) 10 C. P. L. Ra 1; ante, 
617-8; e.g:, the plaintiff's status as a Rajput, Zasaddug 
v. Wazir, [1906] P. L. R., no. 9; or as the legitimate, 
Qamar Ara v. Peare, | 3898] 2 O. £., 57, 58, LO. Jat. 
Singh wv. Uttam, [1884] P. R., no. 148, Mantola v.. 
Mohan, [1897] 1: C. P. L. R., 72), or adopted son of à 


= > 
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certain person, Bhagat v. Shiv ,[1894] Pe Ra nio: 3455 
U. B. R., [1892-6] 623, 62 7; or as not the husband 
of the defendant, Wr iii. v. Phemon, [tyor] P. R. 
no. 50, Jaskuar v. Mahtab, [rgo FP. IC, noe 2650€ 
as the priest of a temple, Limba v. Rama, [1888] 13 
Bom., 348, Aalidas v. Parjaram, [1890] 15 Boni., 309 ; 
or as the member of a society, Sudharam v. Sudharam, 
[1866] 3 ILES IE A. o gr 

any right—recognised and enforced by law, ante, 
618-35, Subbarava v. Vedantachariar, [1904] 28 Mad., 
23, Basdeo v. Damodaranund, [1904] t A. be jah; 445 
and subsisting at the date of decree, Nobokishore v. 
Rantkishen, [1868] 9 W. R., 131; may be vested or 
contingent, ante, 626-3 1, Kniubuddi v. Omri, [1 887] 
E R., no. 18, Prem v. Ramon, [1888] P. R., no. r1 ; but 
not merely the possibility of a right, Samarendra vw. 
Birendra, [1908] 35 Cal, 777, 794, Budh v. Dhan, 
[1898] P. R., no. 57 ; ante, 635. A right to come to 
the Court to have a document or act which obstructs 
the title or enjoyment of property set aside, or for an 
injunction against such obstruction, is sufficient to 
sustain a declaratory decree, Sheo v. Dakho, [1878] t 
xa 688, P. C. Rights declared ` proprietor, Z'ssessuri 

. Baroda, [1884] 10 Cal, 1076 ; Chun: v. Ram, [1888 
i5 Cak,.460, Phi Bas ^Chinnasami v. Ambalavana, Kee 
209 Mad., 48 ; Media v. Shadi, Lee GE R; — 34, 
F. B. (Magistrate's order under Cr. P. 
co-owner, Panchanada v. Nilakanda, [6883]. 7 Maa. 
tor ; Ram vw. Narinjgan, [1883] P. R., ET 182, (gy. 
Mehdee x. Aujud, [1874] 6 P We FE. HC 6s 259); 
beneficial owner, A ghore v. Ram, [1896] Cal., 805 ;- 
Gour w. Dinonath, [1897] 25 Cal., 49; Lat i ' Brito, 
[1897] zt Mad., 2381 ; zamindar entitled to cesses, 
Akbar v. Sheoratan, [1877] t A, 373; landlord, 
Somkaliv. Bhairo, [1832] 5 All., E ven ee, Goberdhun 
v. Munnoo, [1871] 15 W. R., 95, Dad v. Suba PR. no: ES 
R, no. 68, Abbas Ali ve ' Pirbuksh, —— E 
13225 ef. McCullough vo eege, [1907] 15 
N. S., 823 ( bona fide purchase for value ) ; mortgages, 
Gobind ^ Udai, [1370] 6 B. L.R., 320, Sheonath v. 
Manohar, [1903] 6 O. C., 324, Pokhar * D [1887]. 
7 A. W. N., 231, Mfahabala v. Kunhanna, [1898] 21 
Mad., 373 "E er ard s heirs); partner, Launkra ves 
Moher, |: SE “R., no. 93; reversioner, Sheoratan v. 
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Lappu, [1881] t A. W. N., 160, Sant v. Deo Saran, 
[1886] 8 All., 365 ; remainderman, Anant v. Raghunath, 
[1832] 8 Cal, 769, P. C. ; lakhiraz title, Abhoy v. 
Aally, [13330] 5 Cal., 949; lawful possession, /smail v. 
Mahomed, [1893] 20 Cal., 833, P. C. (gv., Badr-ud-din 
v. Abdul, [18358] P. R., no. 12); self-acquisition, 
Chabildas v. Ramdas (1909] 11 Dom. L.R., 606; right 
to office, Ra»manuja vw. Devanayka, [1885] 8 Mad., 361, 
Koondo v. Dheer, [1873]20 W.R., 345 ; right to perform 
or get performed religious ceremonies, 7»imbak v. 
Krishnarao [1909] 33 Bom., 387 ; right to receive 
offerings, Limba v. Rama, supra, Badri wv. Mulloo, 
[19035] 8 O. C., 339; right to family dirt, Bhagat v. 
Shiv, [1894] P. R., no. r4: ; right to-mutation of names 
in the Collectors books, Bhikaji v. Pandu [1893] 19 
Bom., 43; right to maintenance, JVrs/arinit v. Makhan, 
[1372] 9 B. L. R., tt ; equity of redemption, Bhawani 
v. Kallu, [1395] 17 All, 537, F. B., Nathu v. Gumani, 
1396] 13 All, 320; right to hold faut, Gopi v. 
aramoni, [1379] 5 Cal., 7, F. B. ; easement, J//ahiv. 
Din, [1897] P. R., no. 14; right to erect fish-trap, 
Makhan v. Gokul, {t885] P. R., no. 32 ; right to reside 
in village abad: free of payment of fees, Rala Ram v. 
Bir Singh, [1887] P. R., no. 48; non-liability to 
assessment by sei to Dwarka v. Addya, [1894] 
21 Cal, 319, 324, Kameshwar wv. Bhabua Municipality, 
[1900] 27 Cal, 849; non-liability to pay kamiana 
dues, Muhammad v. Habib, [1605] P.L. R., no. 113. 
Semób/e, claim to discharge an obligation in a particular 
manner is not a claim to a right, Muhammad v. 
| Abdulla, [1891] P. R., no. zz Right to perform worship 
on behalf of an indeterminate class of persons on 
property belonging to third parties not established, 
Sonu v. Daryai, [1396] P. R., no. 4. English cases seem. 
to require in the plaintiff a present vested estate, though 
ever so minute or remote, 2 Story, Eg., s. 1511. 
Hindu reversioner may sue to avoid (1) aliena- 
tion made by female heir, ante, 630, Rup Narain 
v. Gopal [1909] 6 A.L.J.R., 567, P.C. Narayana v. 


Changalamma, [1886] 10 Mad., —— ksh v. Fajjo, 
[1876] P. R., no. r21, Gam: v. Ko, [1889] P. R., no. 
205, Nur Khanam v. Bani, [1894] P- R, no. 90, Lahori 


v. Aado, (1906] P. R., no. 72, un made with the 
consent of the next reversioners, /Voóo v. Zur, [1884] 
» = 
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10 Cal., 1102, F.B., Bajrangi v. Manokarnika, [1907] 30 
All., 1, P. C., ante, 630 n ; (2) surrender by same where 
the whole estate does not at once vest in the next 
heir, Behari v. Madho, [1891] 19 Cal., 236, P. C., or part 
of the lady’s life estate is converted into absolute 
estate in her hands, Alem v. Sarnamoyi, [1894] 22 Cal., 
354, Rangappa v. Kamti, [1905] 18 M. L. J. R., 309, 
F. B.;ante, 638 »; (3) adoption pretended or made 
by her without legal authority, ante, 630, 77ayamat 
v. Venkatarama, [1884] 7 Mad. 401, Chiruvolu v. 
Chiruvolu, [1906] 29 Mad., 390, F. B. ; or (4) testamen- 
tary declaration made by the widow, Aa/ian v. Sanwal, 
[1884] 7 All., 163, but see Jaipal v. Inder, [1904]. 26 
All., 238, P. C. He may also sue, after the death of 
the widow of a testator, for a construction of the 
latter's will and declaration of his reversionary rights, 
Chukkun v. Lolit, [193] 20 Cal, 906, when some 
immediate necessity for the construction is established, 
Srinibash v. Monmohini, [1906] 3 C. L. J., 224. Asa 
general rule the next presumptive reversioner must 
sue, unless he is in collusion with the widow or has 
waived his rights, ante, 630-2; Anyaba v. Daji, J 895 
20 Bom., 202, Sheomurat v. Ram, [1888] 8 A. : 
178, Sheobaratv. Bhagwati, [1895] 17 All., 523, Chandres 
v. Nand, [1894] 3 O. C., 336, Sheopal v. Bundoo, [1905] 
8 O.C , 81, Sikandar v. Bahadur, [1876] P.R., no. 39 ; Or 
is an infant, JMaA/ab v. Mahtab, (1877] P. R., no. 24; 
or she is only the holder of a life estate, ante, 631-2, 
Abdulla +. Muhammadu, [1895] P. R., no. 14, Sant v. 
Deo, [1886] 8 AIL, 365. But there is no presumption of 
collusion, [1900] : P. L. R., 229. Fora suit by a Jat 
reversioner see Kam v. Kishen, [1890] P. R., no. A ` 


any property, ïn posse, i. e. not such as is non- 
existent at the time the right is asserted and may or 
may not ever come into existence, Ramdial v. 
Budha, [1883] P. R., no. 1 T (Rattigan and Elsmie, J J., 
Smyth, J., dissenting. he perform rmance of village 
services may not Der pop ibid ; but damages clear- 
ly are (ou, Aeshoree v. Gobind, [1872] 4 N. W. P. 
H.C., 70 A). There may be property in a word, 
Ramanuja v. Rama, [1898] 22 Mad, 189; and in 
monastery land given as foggalika gift, Mra Paw v. 
U. Pyin, [1995] 14 Bur. L. R., 277. — 


— 
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Suit.— P/cadings—-The plaint must, on its face, show 
not only the existence of the alleged right, but also 
the circumstances necessitating prayer for declaratorv 
decree, A/Zadim v. Nazeer, [1871] 3 N. W. P. H.C., 
262; Sital v. Jagdat, [1875] 7 ibid, 254. If an adop- 
tion is impeached, the plaint must dispute its fact or 
validity and contain a prayer for a declaration regard- 
ing the fact or validity, Asien v. Satva, [1900] 5 
C.W. N., 162. For the essentials for maintaining suit see 
ante, 619-20, Wan Auar v. Zara, [1885] 7 All, 583, 585. 


Court-fee—Ks. to, Court Fees Act, Sch. in art. 17 
3), Kalova v. Padapa, [1576] 1 Bom., 248, Dhondo 


* 


~ 


v. Govind, [1884] 9 Bom., 20, Vithal v. Balkrishna, 
[1886] vo Bom., Gro, F.B., Sagaji v. Smith, [1895] 20 
Bom., 736, Zinnatunnessa v. Girindra, [1903] 30 CaL, 
788, Bakshish v. Narain, [1877] P. R., no. 75, Shah 
Alum v. Mahmud, [1889] P.R., no. 2, Hakim v. Mahiab, 
[1893] P-R, no. too, Dial v. Betli, [1897] P. R., no. zt: 
unless consequential relief is also asked for, in which 
case, ibid, s. 7, cl. iv (©, will apply, Dinabandhu v. Raj- 
mahini, [1871] 8 B. L. R., Ap. 32, Ram v. Sukh 
. Dai, (1880) 2 Al, 720, F.B., (contra, Dhondo v. Govind, 
supra’, Ostoche v. Hart, [1880} ibid, 860, /oga/ v. 
Tale, [1882] 4 All, 320, F. B., Raghunath v. Ganga- 
dhar, ee 5] 10 Bom., 60, Samiva v. Minammatl, [1896] 
23 Mad., 490, Gunesha v. Darobuti, [1873] P. R., no. 20, 
Mulkunessa v. Munt. Com. Delhi, [1904] P. L. R., no. 
118. But Court must accept value of relief in plaint, 
both for purposes of court-fee and jurisdiction, Vachhane 
v. Vachhani, [1908] 11 Bom. L. R., 30. To a suit under 
Act V of 1908, Sch: I, Or. 21, r. 63, art. 17 (v, Sch. II, 
Court Fees Act, applies, even though the plaintiff asks 
for both a declaration and an injunction, Phul v. 
Ghanshyam, (1907] 35 Cal, 202, P. C. Fisher v. 
Arunachella (1907] 19 M L.J.R., 236. 


Jurisdiction of Couri—wil depend on the value of 
the plaintiff s interest under cloud, Dwarka v. Namesh- 
ar, [1894] 17 All, 69 ; Dhan v. Zamurrad, [190:] 27 
All., 440; Modhusudun v. Rakhal, [1887] 15 Cal, 104 ; 
Krishnasami v. Somasundaram, [1907] 3o Mad., 335, 
F.B. ; Phul v. Ghanshyam, [1957] 35 Cal., 202, 2c7, 
P.C. ; Harnam vw. Bhagscan,[1890| P.R., no. 50; Mava 
Mai v. Bela, ibid, no. 121 ; Bishnu v. Dal Yngh, [1906] 


E 
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P. R., no. 55; Jiwan v. Santok, [1886] P. R., no. 98 
(appeal). 

Limitation—6 years from when the cause of action 
accrues, I. Lim. A., Sch. i, art. 120, ante, 637 ; Pacha- 
muthu v. Chinnappan, vl ro Mad., 213, Bhikaji v. 
Pandu, [i893] 19 Bom., 43, Ashik v. Mazhar, [1899] 
2 O. C., 79, 83, Chhatardhari v. Bhagwan, |1904] 7 
O. C., 187, Futteh v. Kharak, [1882] P. R., no. 88, 
Mangal v. Buta, [1883] P. R., no. 19, Chaith v. Jivan, 
[1884] P. R., no. 111, Ram v. Muhammad, [1888] P. R., 
no. 135, Dheru v. Sidhu, [1903] P. R., no. 56, F. B. ; 
unless an adoption is in dispute, when art. 118 or 119 
may apply, Ramchandra v. Narayan, [1903] 27 Bom.. 
614, Ratnamasari v. Akilandammal, [1902] 26 Mad., 
291, Begam v. Nur Bibi, [1892] P. R , no. 45, Hem Raj 
v. Sahiba, [1901] P.R., no. 116, Ram v. Maharaj, |1904. 
P. R., no. 3; or the suit is brought under Act V of- 
1908, Sch. 1, Or. 21, T. 63, when art. r1 may apply, ~ 
Sant Ram v. Ganga Ram, [1904] 4 P.L.R., 122. 
Where the suit concerns a forged instrument, arts. 92 
and o3 may be in point, and where it concerns an 
alienztion by a Hindu or Mahomedan female, art. 125 
will Þe in point. Art. 129 will apply where the suit 
is in respect of a Hindu’s right to maintenance. 
Where the plaintiff is in possession and sues for cor- 
recion of the Settlement record, and, upon the 
deendant disputing it, proves his title, he is entitled 
te a declaratory decree, though his claim for correc- 
ion of the record is barred by time, Nathu v. Buta, 
[1881] P. R., no. 27. A suit for declaratory relief 
cannot be held barred so long as the right to the pro- 
perty, in respect of which the declaration is sought, 
is a subsisting right, Chukkun v. Lolit, [1893] 20 CaL, 


906, 925. 

Burden of froof—on the plaintiff, Aumholen v. 
Thirumulpad, [1875] 8 Mad. H. C. R., 17, 21, Kenaram 
v. Dinonath,(1868] 9 W. R., 325, Chitta v. Debidin, 
[1901] 24 All., 170, Bhagwan v. Kamta, [1893] 6 O. C., 
119, Dy. Commr. v. Mahesh,[1903] ibid, 142 ; unless the 
defence is adverse possession, and the plaintiff has 

oved a prima facie title, KAuidad v. Alamgir, [1900] 
P. R., no. 116 ; cf. Znnasimuttu v. Upakarath, [1899] 23 
Mad., 1o, P.C. 

— | 
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person denying— Where a Magistrate orders the 
removal of a construction under Cr. P. C., the rson 
who set him in motion cannot be sued, Mad ab v. 
Kamala, [1871] 6 B. L. R., 643; but see Megha v. 
Shadi, [1892] "P. R , no. 34, F. B. | 


denying — denial of the plaintiffs right gives him 
a cause of action, Chintaman w. Mahadev, [1904] 6 
e i Ra 283, aha TY v. Dewan, [1860] 11 W. 
376, Amjad v. Kunku, KS 9 B.L.R., Ap. 28, and this 
— be either an invasion of his right or an obstacle or 
Hu sed in the way of his full enjoyment of this 
Ke Jan vw. Khonkar, [1870] 6 B. L. R., 1545; a 
hostile or adverse act intended and calculat to 
pre judice his title, Aaryan v. Doddali, [1871] 6 Mad. H. 
> 307, Ram v. Onudh, [187 i] St W. Re SO. 
Sunc: v. Kangathammal, [1589] 12 Mad., 285 ; 
.antecedent to the filing of the plaint, ante, 638, and 
«not a mere wish to interfere with his rights, Jesmanee v. 
Detee, [1871] 3 N. W. P. H. C., 137, or mere slander , 
ot title, Stni v. Sangil, [1876] 1 Mad, 65, or even 
threat, jõid, or a possibility of a future claim, Bhblai v. 
Kali, [1835] 8 All, 70, Pirthi v. Guman, [1390] 17 Cal., 
933, P. C. See also Maheshar v. Muhammed, Vë 4] l 
A C., 372. Cf. Dinshaw v. Jamsetji, [1908] T s 
85, rot-3. Mere execution and registra 
deeds between tbird persons, Soornuy v. Moheeput, B 
HL = mis Të (but see .Vufisa v. Mahomed, [13751 2. 
or the preparation of an incorrect survev 
ME wi rdine Skinner v. Shurno Moyee, [1875] 24 ibia 
215, or the istration of the name of the arta alone 
in res of (Hindu) joint property, Gofee v. Bhugwan,’ 
1869] 12 W. CH 7, may not afford a cause of action | 
ora leclaratory suit, where the plaintiff's possession is 
not disturbed or title is not impugned ; cf. Aja! v. 
Gobind, [1890]10 A.W.N., 195 ; Rampal v. Dalthamman, 
JR ue an 3 QV. 35. Otherwise where the Collector has 
lared thetitle in favour of the opposite party, S/eo 
v. Shunkur, [1371] 16 W. R, t90, Agin v. Mohan, b 
1902] 7 C. W. N., 314, Chhatardhari v. Bhagwan, 
[od o c 7 Q. xs 18; ; or the latter has carried on ¢hak- 
An in collusion with a co-sharer and in 
fraud of pr e? intiff, Zrommo «Moyee v. Koomodinee, 
2 FS 17 W. macs. See also Natha v. Sadiq, [1900] 
no. 20 (adver se entry made in revenue register ` 


` 
* * 
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unknown to plaintiff or defendant); Mahomed v. 
Kanuizuk, [1874] 6 N. W. P. H. C., 23r, F. B. (entry 
obtained by fraud); Odhoya v. Mohesh, [13874] 23 W. 
22. An abstract right (e. g., to bathe at a għat) 
cannot be declared, where no act of trespass on the 
defendant's part is alleged, Shah Muhammad v. Kashi, 
[1334]7 AU, t99. So where tle mother of a 
Mahomedan girl has “not infringed an uncle's rights 
as guardian, he cannot get a declaration of a right to 
dispose of the girl in marriage, /amnet v. Vowranga, 
[1376] P. R., no. 42 ; nora Hindu widow of her right 
to transfer property for necessary purposes, where the 
reversioners had not overtly disputed such right, Manna 
Singh v. Bai Jan, [1904] 5 P.L.R., no. 76 ; nor a rever- 
sioner of his right to succeed a widow who has not done 
any act prejudicial to the plaintiff's right, Muhammadi 
v. Jivani, [1898] P. R., no. 42. See also Surat Muni- 
cipaliiy v. Chunilal, [1906] 30 Bom., 409. 
interested to deny—Ante, 639; Government, 
where the plaintiff has been ordered under Cr. P.C., s. 133, 
to remove an alleged obstruction toa public way, Secy. 
of Staie v. Jethabai, (1892] 17 Bom., 293 ; the Collector, 
where the plaintiff's title to revenue registry is in ques- 
tion, Aalabariga v. Ravikanty [1902] t9 M LIR, 33! ; 
a purchaser, at auction in execution of a decree against a 
third party, of the plaintiffs property, Shivram v. /ivu 
[182^ r3 Bom., 34; a person who in proceedings to 
which the plaintiff was no party, has obtained a 
,-4aration that property claimed by the plaintiff belongs 
him, Govind v. Udai, [13870] 6 B.L Ro 320; or one 
who alleges a right to levy mafsul or ġatai, the liability 
to pay which the plaintiff disputes, Bahadur v. Jiwan, 
[1899] P. R., no. 27. See also Exf/n. post. The cloud 
in these cases may be only threatened, ante, 663. ~ 
the Court— i.e., the Civil Court, unless its jurisdiction 
is taken away by some statute, expressly or impliedly, 


Act V of 1908, s. 9. Rampal v. Balbhaddar, |1902] 25 


All., 1, P.C. (Oudh Rent Act, 1886, s. ro8, cl. 4) ; 
Narasimma w. Suryanarayana, [1889] 12 Mad., 481 
(Madras Rent Recovery Act, V 
Ramdein, [1388] 16 Cal., 117 (6utwara, Act VIII of 
1876, B.C. Where a tenancy is admitted, the Revenue 
Courts in the U. P. have exclusive jurisdiction to 
-~ determine the nature of the tenancy, Ayudhia v. 
= 


2 


E = 


II of 1865) ; Kalup v. 


EI 
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Parmeshar, [1896] 18 All, 340, F.B., Jankı v. Salig, 
[1899] 2 O. C., 96, 99, Bhawani v. Ruf, [1899) 3 O. C., 
87 (contra, Sarabjit v. Madho, [1898] 4 O. C., 180); 
otherwise, they have no such exclusive jurisdiction to 
decide as to the existence of a relation of tenancy, 
Raghubar v. Rampal, [1900] 3 O. C., 365, 370. Consider 
Agra Tenancy Act, s. 202. Seealso Zi) v. Durgea, [1898] 
20 All., 258 (rights infer se of Himdu coparceners, ‘tenants 
at fixed rates); Mahammed v. Maheshur, [1901] 5 O.C., 
118 (interpretation of decree under which a tenant 
holds). So the Civil Court cannot entertain a suit the 
object of which is to impugn the correctness of a parti- 
tion made by Revenue authorities, Gulab v. Sukhan, 
[1900] P. R., no. 104 ; or their decision as civil court, 
Rup Narainv. Badri [1909] 12 O.C., 225. Cf. Chigramun 
v. Anoop, [1882] 11 C. L. R., 533. i 


may—there is no absolute right to a declaration, 
Puree v. Bykunt, [1868] 9 W. R., 380. It will be 
refused where a more convenient and regular mode of 
redress is open to the plaintiff, Chandan v. Ram, [1885] 
5 A. W. N, 293, Poran v. Paróbutty, [1878] 3 Cal., 612, 
eg by way of proceedings in the execution department, 
Jhari w. Ganga, [1885] 5 A. W. N., 215, Mathewson v. 
Gobardhan, [1900] 28 Cal., 492; orin the Rent Court, 
Mahesh v. Chandar, [1889] 13 All., 17, F.B., Maharaja 
of Benares v. Ramji, (1904] 1 A.L.J.R., 512, 27 AIL, 138, 
‘anh Singh v. Dasaundha, [1876] P. R., no. rst; or — 
under the Indian Divorce Act, Gasper v. Gons 
[1874] 13 B. L. R., 109 ; or of an injunction, Aunha 
v. uttz, [1891] 14 Mad., 167. Ante, 660-2. So 
where the plaintifr's object is to evade the stamp la 
or eject or achieve some other purpose under colour o 
a mere declaration of title, ante, 657-8; or where th 
plaintiff s right is not definitely established, Maina v. . 
Brijomohun, [1390] 12 All., 587, P.C., or is of a doubtful X 
or speculative character, hujendra v. Trigunanath, 
[1882] 8 Cal, 761, 764, .lZVaipa! v. Bachani, [1886] 6 
A. W. N., 140, or is too remote, Anant v. Raghunath, 
[1882] 8 CaL, 769, P. C., Manick v. —— 1880] 6 
A. W.N., 22, Lacho v. Asanand, [1882] P. R., no. 144, 
Tara v. Chandi, [1905] P. L. R., no. 51. So also where 
|» an alleged customary PEDE is uncgrtain or unreasonable, 
Sonu v. Daryai, [1896] P.R., no. 4, Nur v. Mawaz [1899] 
r P. L. R., 214, or immoral, Chinna v. Tegarai, [1976] i 
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Mad., 1:638; or the transaction complained of is, upon 
the plaintiffs own allegations, but a brutum fulmen, 
Vijasamiy wv. Sasivarma, [1905] 28 Mad., 560, ante, 
658, eg., a will by a limited owner, /a:i5a4 v. Indar, 
[19043] 26 All., 233, P.C., or by a testator who may 
revoke it during his life-time, — Zremdeo v. Godbind, 
[13873] P. R., no. 58. Mere apprehension that complica- 
tions may arise in future is not a proper ground for 
granting a declaratory decree, Jamna v. Jagdeo, [1908] 
6 A. L. J. R., 11; Rajasingh v. Jhingrao, [1392] 6 C. P. 
Pe, St. 

discretion—Ante, 652-6; s. 22 supra. In every 
cause the Court must exercise a sound judgment as to 
whether it isreasonable underall the circumstances of 
the case to grant a declaration, Woggendro wv. Kishen 
Soondory, [1873] 19 W.: R., 133, P. Gj Aetamarti v. 
Kotamarti, [1874] 7 Mad. H. C. R., 351, 356 ; and will 
grant it where it is in the interests of both parties that 
the declaration asked for should be made, Bombay. B.T. 
Corp. v. Smith, [1892] 17 Bom., 197. In fact, a strong 
case of inexpediency should be shown for refusing 
declaratory relief to classes of persons expressly 
recognised by the law as suitors for such relief, 
Chandres v. Nand, [13894] 3 O. C., 336, 338 ; and the 
difficulties of the questions raised, the expense of the 
litigation, /sri Dut v. Hansbutti, [1883] 10 Cal., 324, 


PBC (not affg. 5 Cal, 512, 518), the improbability of 


ad» * plaintiffs succeeding to the estate for many years 


E 
N 
i 


$ 


Fo come, or the perishable nature of part of the property 
in dispute, are not in themselves sufficient grounds, 
Upendra v. Gopee, [1883] 9 Cal., 817. But see Doorga 
v. Doorga, [1378] 4 CaL, 190 (plaintiff's claim contingent 
on surviving defendant); Bhupal v. Lachma, [1888] 11 
All., 253 (gift by Hindu widow to her married daughter 
capable of bearing son). Mere lapse of time, short 
of limitation, is no ground for — a declaratory 
decree, Athikarath v. Erathanikat, [1897] 21 Mad., 42, 
nor apparently the fact that the plaintiff fers ut forward 
an excessive claim, Shewak v. Mohammad, [1369] 3 B. 
L. R., A. C., 196, Chinga v. Mangat, [1398] P. R., no. 3 
(Rev). Distinguish aina w. Brijmohan, [1890] 12 
All., 587, P. C. For declaration in a suit for possession, 
see Sant v. Deo, [f3386] 8 All., 365; Kali v. Golam, 
[1886] 13 Cal, 3, Ghulam v. Muhammad, [1909] 6 A. 


+ 


` issues, Somasundarum vw. Vadivelu, (1008] 31 M 


-directly for one, ante, 640. .4//ag 
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L. J. R., 177; and for enhancement of*rent, Gunnes ze, 
Rampria, [1879] 5 Cal, 53. | v. 
Afppeal—The discretion exercised by a lower Court 
will not be lightly interfered with on appeal, ante, 665, 
unless it has been exercised wholly arbitrarily and in a 
manner grossly. inconsistent with judicial principles, 
Sant v. Deo, [1886] 8 Au, 365 ; Muhammad xv. KAuda, 
[13837] 9 All., 622, or the Court has abstained from going 
into the merits of the case, Jhanda v. Ramji, [1895] 15 
A. W. N., 148, or has decided them wrongly, Ramarvand 
v. Raghunath, [1:883] 8 Cal, 769, P. C. Where first 
Court granted declaration, appellate Court refused to 
interfere merely because from the plaint, apart ¡from 
the written statement, no hostility on defendant's part 
was shown, Sailendra v. Karali, [1905] 2 C. L. J., 534. ~ 


make a declaration—A_ declaratory decree 
is not executable, ante, 671, it merely -confirms a ~ 
eee title, ante, 33, Amrit v. Roof, [1870] 2 
N. W. P. H C., 459 ; and possession cannot be obtained 
under it, Jeorakhan v. Thakooree, [1870] ibid, 303. The = 
existence of a ‘declaratory decree will not bar a s - 
quent suit for injunction founded on a later act of 
obstruction, GAu/lam v. Sher, (1882] P. R., no. 111. e 
also Kalidhun v. Shiba [1882] 8 Cal., 483, F.B. (second 
suit for accounts). < 
so entitled—A declaration cannot be given ona 
title neither stated in the plaint nor. raised on ade 
NW 


* 
* 
E" 
v 
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531 ; Shiro v. Govind, [1877] 2 Calf 418. 
ask for any futher relief—A plaintiff alle 











title and possession may not ask for a declaration as ES 
his possession only, there being a further dispute between" | * 
the parties as to the title, Muta Ali v. Mehiab, [1892] 
P. dg no. 48. Zé — 

Proviso: Principle—To avoid a multiplic of suits, 3 
a plaintiff entitled to an executory decree should ask 


[1908] 4 L. B. R., 263. ~ B" uv. 

 Scope—The proviso does not: where the suit 
is not brought under s. 42 ; e.g., where it is one under 
Act V of 1908, s. 92, JVeti v. Ven arulu, [1907] 26 
Mad., 450, or ibid, Sch. I, Or. 21, r. 63 ; see cases cited 
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under Similar Law, supra; L. B. R. (1893-1900), 410, 
480. So where the suit is for specific performance of 
an award, Sheodin v. Godhi, [1908] 4 N. L. R., 14. 
Distinguish Manknar v. Tara, [188s | 7 All., 583; Zulsha 
v. Mahadeo, [1898] 1 O. C., 272, 280; Sadhu v. Ram, 
[1892] 16 Bom., 608 ; Fuikumari v. Ghanshyam L19903 3]3t 
Cal. sett, See also Kalova v. Padapa, [187 el: Bom., 


3 (suit to set aside adoption); Raghunath v. 
Keel 23 Bom., 266 (release of goods 
- wrongfully seized 
shall make any guch declaration—The Court 
is not authorised to y & iss the suit altogether, Kunj v. ` 
Keshavlal [1904] 28 Bom. ep 567, but may grant other 
relief, Sakharam v. Secy. Vf Sate, ibid, 332; ante, 644 ; 
or permit amendment of ti) plaint, ante, 666 ; Ganga v. 
Ganga, [1999] 6 A.L. 1,43. The dismissal of a suit 
under the proviso does not ! 813€ the bar of C. P.C., s. 43 
(Act V of 1908, Sch. I, - 2 fF. 2), ante, 668, Tulsi v. 
Ganga, [1876] t All, OS Jibunti v. Shib, [1882] 8 Cal., 
819; JVonoo v. Ana [1885] 12 Cal., 291 ; Mohan v. 
Bilaso, £892] ] 14 Alle 5! 2- Cf. Kalidhun v. Shiba, [1882] 
8 Cal., distinguish. Andi v. Thatha, [1887] to 
Mad. Séi a: a arion after declaration). 


balig a te—at the date of the institution of the 
Suit, Govin v. Perumdevi [1888] 12 Mad., 136, 
Waman V. — s Wa 21 Bom., 701; mom 

; [1900] 20 A. 172, Ram v. Ram, [190 
; 215; and in AN Court where it is instituted 
641-2, Gopal v. Shewag, [1899] P. R., no. 12. Cf. 
tdu y. Chatta, [878] 1 I ad., 381 ; Kal li v. Golam, 
6) 13 Cal., 3, 11. Ihe inability or impossibility of 
taining further relief is no bar toa suit fora mere __ 3 
laration, Chedi v. Dy. Comr., ye E * Ab — 
(€. 351; Birangi v. am, [1887] 7 Ns. ur ME 
J.A Otherwise when the plaintiff is in oe prego to 
bi —— relief, Darbo v. Kesho, — 
, Chakka v. Maddali, [1905] 29 * —— 


further relief—appropriate to aui copa 

the t or character asserted ante, D 
.. obtaina E ES OE A 
— 640; £t alternat av. a,l1 
— — Kab able, relief, which (e 
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Ganga v. Tapeshri, [1904] 26 All., 606, or not necessary 
for, the plaintiff to claim, Gour v. Dinonath, [1897 
25 Cal., 49, Chinnappa v. Thulasi, [1904] 15 M. L. J. 
R., 399, Sundar v. Ram, [1906] 3 A. L. J. R, 316; 
ante, 641-2. Cf. Bhujawan v. Nanha, [1882] 2 A. W. 
N., 73, Rancharan v. Durga, [1884] 4 A. W. N. 78, 
(mortgagor not compelled to sue for redemp- 
tion); Fischer v. Secretary of State, [1898] 22 Mad. 
270, P. C. (declaration that an or faa ETME 
was ultra vires was sufficient tos aintain the origina 
order of a Collector under Made. act I of 1876. A 
person in possession need nof ack for maintenance of 
possession, Bholai v. Raghuéba % o 1881] : A. W. N., 60, 
Narasimma v. Raghupathi, [1883] 6 Mad., 176, and 
if his possession is wrongfull disturbed, an injunction 
may be sufficient to meet the, case. /smail v. Mahomed, 
[1893] 20 Cal., 834, P.C., Har, G Euchins, [1882] P. R. 
no. I, unless there has been 44 ouster, when recovery 
of possession must also be lI rayed for, ante, 648-51, 
Harnam v. Sundar, (1881] P. T eer 73. Baikunt wv. 
Hukam, [1877] P. R., no. 53. Th. laintiff's possession 
may be constructive, and not phys e.g. the pro- 
perty may be in the actual possesion of all the co- 
parceners in a Hindu joint family, Biug..,,, wv. Mittur- 
geet, [1872] 17 W. R., 169, or of the \ġarnavan of a 
Malabar /arwad, Padamma v. Themana, [te 4] 17 Mad., 
232, or of mortgagees and tenants, A42dw/ v. Sã- hib, [1908] 
P. R., no. 5, or oftenants, ante, 645, (but see 
Juggernath, [1870) 14 W. R., 183, Narayana 
kunni, [1891] 15 Mad., 255), or of a servant, Fan 
v. Badava, [1899] 23 Mad., 385, or in ews/odia legis, 
647. Attachment is not tantamount to dis 
Narayanrav v. Balkrishna, [1880] 4 Bom, 529, F. 
but the delivery of symbolical or formal possession 
operates as a complete transfer of possession, Arzu: 
bhupati v. Ramamurti, (1894] 18 Mad. 405, ante, 
51-3. A second negative declaration is not relief con- 
sequential on the first, Jagat v. Secretary of State, 
[xo0B]. C. W., IW. Je, Further relief that the 
plaintiff may and ought to ask for: PRS ante, 
649-51, Ara v. ele tag Bab I) 1 M. L. J. R., 227, Nata- 











e 


raja wv. Kolandavelu, [1905] 15 ibid, 456 (joint - 
eut ce imu. V. RE Ac 5 M.L. T. 224; 
injunction, ante, 651-2, Ghulam v. Abiden, [1886] P. R., 
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no. 125; [1903] 2 L. B. R., 124; partition, ante, 650, 
Baijnath v. Lachman, [1885] 7 Al, 888, Ramchand v. 
Radha, [1882) P. R., no. 63 ; decree for sale of mort- 
gaged property, Lekhraj v. Abdul, [1894] 14 A. W. N., 
205; rendition of accounts, Za: Anope V. Mulchand, 
[1885] 9 Bom., 355; -decree for money, ante, 651-2, 
Launkra w. Moher, [1884] P. R., no. 93, (but not for 
arrears of rent, Somali v. Bhatro, [1882] 5 AIL, 55, 
ante, 647). Bhan Pratab w. Brisheshar, [1906] 9 O. C., 
232 (arrears Of revenue). A plaintiff asking fora decla- 
ration that a decree was obtained by fraud should also 
ask for the setting aside of the decree or an injunction 
against its execution, 7Aaksur v. Punkal, [r907] 8 C. L. 
J., 485; distinguish Umrao vw. Hardeo, [i907] 29 
All., 418. Cf. Paulwa v. Jarma/, [1909] 6 A.L.J., 103. 

Practice: Amendment of plaint, ante, 666; where 
dispossession pendente lite, Ananda wv. Daije [1909] 36 
Cal., 726. Appeal, a plea based on the proviso should 
be raised in the first Court, and will not be entertained 
if taken for the first time in a Court of first, Limba v. 
Rama, [1885] r3 Bom., 548, Chomu v. Umma, [1890] t 
Mad., 46, or second appeal, Sarasuti v. Mannu, (1879) 
2 All, 134, /7arnandam v. Bhupendar, Deo: 4 O. C., 
207, 209, Batkunt v. Hukam,- [1877] P. R., no. 55. 
Amendment was allowed in second appeal in ZZa£ur 
v. Punkal, supra. 

omits to do so— Bikuthi v. Kalendan, [1890] 14 
Mad., 267 ; ante, 643. 

trustee—Ante, 634. 

Ill. (a)— Exercise of the alleged easement is present 
detriment to A's right. Cf. Chuni v. Ram, [1888] t5 
Cal., 460, F. B.; Megha v. Shadi, [1890] P. R., no. 34, 
F. B. ; Mahomed v. Dilbar, —— 5 C. WW. PR 38$; 
Rajnarain v. Ekadasi, (1899) 27 Cal., 793. « 

Ill. (6)—Fletcher w. Rogers, [18 ro Hare, Ap. 
xii. Cf. Srinibash v. —— ere 3 Ge. E. js 
224. i 
Ill. (c;j—Cf. I. C. A., s. 29. Fyfe v. Arbuthnot, 
(1857] 1 De G. & J., 406. 

Ill. (@;—Ante, 626, 634; Hira v. Dhana, [1876] 

— 112. Where there is fraud, the reversioner 
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the life-tenant, Sachit v. Budhua, [1886] 8 Al., 429, 
Adi Deo v. Dukharan, [1883] 5 All, 532. 

Ill. (e;—Ante, 629-30 ; Kashar v. Rathore, [1883] 
7 Bom., 289, 291; the right of suit is not limited to 
the presumptive reversioner alone, Govinda v. 7ZAayam- 
mal, [1904] 28 Mad., 57; but the Court may refuse a 
declaration when the plaintiff's title is remote, Ramabai . 
v. Rangrav, [1894] 19 Bom., 614, or doubtful, Chhetu v. 
Sheobarte, [1901] 5 C. W. N., 445. i 

legal necessity—Sarkar, Hindu Law, 394-5. 

void beyond the widow’s lifetime—Mayne, 
H. L., s. 651. 

Ill. | f)—Question of status. Ante, 630, 639; Kalo- 
va Ve Padapa, (1876) 1 Bom., 248. But a stranger can- 
not sue, Brojo v. Sreenath,[1868} 9 W. R., 463. 

Ill. (y —Cf. Narasimma vw. Raghupathy, [1883] 
6 Mad., 176;  Ramanuja v. Devanayka, [1885] 8 Mad., 
361, 364. 

Ill. i —Question of status. Evidence may be 
lost. Cf. Qamar Ara v. Peare, [1898] 2 O. C., 57, 58, 
— Singh v. Fit Singh, [1876] P. R., no. 41. For the 

;nglish law Stokes refers to 21 & 22 Vict., c. 03; 22 
& 23 Vict, c. 61, $7; 44 & 45 Vict, c. 68, s. 9, T 
A.-/. Codes, 980. 


Effect of 43. A declaration made under this Chapter is 

declaration. binding only on the parties to the suit, persons 
claiming through them respectively, and, where 
any of the parties are trustees, on the persons for 
whom, if in existence at the date of the declara- 
tion, such parties would be trustees. 


IHliustration. * 


A, a Hindu, in a suit to which B, his alleged wife, and her . 
mother, are defendants, seeks a declaration that Los marriage was E: 
duly solemnized and an order for the restitution of his conjugal E: 
rights. The Court makes the declaration and order. C, claiming — 
that B is his wife, then sues A for the recovery of B. The ~~ 
declaration made in the former suit is not binding upon C. ENS 


Principle—lnan action to qujet title, all matters - 
" i e title of the parties to the action may be 
Kc. and determined, and the judgment therein is 
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final and conclusive, 2 Black, Judgments, S- 664, but 
the doctrine of res judicata holds only in respect of 
judgments řzřer partes under the conditions formulated 
in Act V of 1908, s. II. Ante, 653-5. Caspersz, Esi. 
pt. 2, 160-3. But a judgment which is neither 7» rem 
nor res judicata may be admissible in evidence under I. 
Ev. A., S. 13, Dinomont v. Brojgjomohini [1901] 29 Cal. 
187, P.C. Ameer Ali & Woodroffe, Ev., 71-84. 

Similar Law—Cf. I. Ev. A., ss. 40-3. 

binding—even though proceedin upon an erro- 
neous view of the law, Kaveri v. astrz, [1902] 26 
Mad., 104, 106. 

only on the parties—and not strangers, Wse v. 
Sunduloonitssa, 1867] 11 M. I. A , 177, 180; Ramilal v. 
Secretary of State, [1881] 7 Cal. 304, 317, P: C.; 
Fatpal wv. Indar, [1904] 26 All., 238, 243, P. C. Raseekour 
v. Zaltm, [1866] P. ., nO. 29 ; Sohel v. Sadi, [1888] 
P" Nee No g9: istinguish Rampal v. Ram Prasad, 
[1904] 27 All., 37, P. C. As to what constitutes privity 
see 2 Black, of. cz£., S. 549. 

parties claiming—  Reversioners are bound by 
a decree fairly and properly obtained against a female 
heiress completely representing the estate, Katama 
v. SArvaganga, [1863] 9 M. I. A., 543, 608; Mayne, 
Do POG PE OHUE 

I1l.— Question of status. Cf. Hirse v. Sunduloo- 
nissa, supra ; Gatha w. Mooftta, [13875] 23 W. R., 


179. 3 














CHAPTER VII. 
OF THE APPOINTMENT OF RECEIVERS. 


44. The appointment of a Receiver pending a 
suit is a matter resting in the discretion of the 
Court. 


The mode and effect of his appointment, and 
his rights, powers, duties and liabilities, are 
regulated by the Code of Civil Procedure. 

PrinciMe—Relief granted gura timet, the object 
being to secure the preservation of property to its 
appropriate uses and ends by taking it into the custody 
of the Court, pending litigation concerning it. Ante, 
37- 

Receiver—For definition see ante, 37. May be 
appointed by a Magistrate where there is dispute as 
to immoveéable property, and the Magistrate attaches 
the subject of dispute, Cr. P. C., s. 146 (2). 

pending a suit—<Ante, 683-4. Under C. P.C, 
a receiver may be appointed either before or after 
decree, Act V of 1908, Sch. I, Or. 40, r. 1. But an 
appointment pending a suit is not necessarily put 
an end to by the decree, ante, 721-3, and the appoint- 









ment may even be permanent, Umamba v. Dipamóa, ` 
[1895] 19 Mad., t20, P. C. à 
discretion—S. 22 ante, 2 Story, £g, ss. 831, 

834-8, exercised with great care, and caution upon 

a view of the whole circumstances of the case, ` ` 
including those connected with the right assı Lodel 
and to be established, Sidheshwari v. Abh — 
[isss] 15 Cal, 818, Jiwani v. Labku, [1908] yer 


no. 107 ; ante, 685-90. The applicant has to establish ` - 
a prima facie title, Chandidat v. Padmanand, — 
[1895] 22 Cal, 459, and unrighteousness on the part ` 
of — Mpg, gross waste of. the subjec DR 
matter of litigation, Siaram v. Mohabir, [1899] 5 © 
W. N 62 or > l t may G KA 

| br 18 Mad., 23, or "moy d under suspic 
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circumstances, Sham v. Ram, [1894] 5 C. W. N., 365. 
So where it appears to the Court to be just and 
convenient, Act V of i:908, Sch. F; Or. 40, Ef 
it may appoint a receiver in respect of mortgaged 
property, which is not likely to fetch a good price 
at a forced sale, Latafut v. Anunt, [1896] 23 Cal., 517 ; 
or im respect of property held by tenants, who may 
be exposed to a double claim by reason of the defendant 
being apparently without any title, Sangappa v. Shiv- 
Óasawa, [1899] 24 Bom., 38. But if other remedies 
are available an order for a receiver will not be made, 
Manchester Banking Co. v. Parkinson, [1889] 22 O. 
DE IE, rZ 


the Court—in which the suit is pending or to 
which an appeal may be taken from it, Act V of 
oe, Sch. I, Or. 43, r. r (sh : 
mode—aAct V of 1908, Sch. I, Or. 40, r. 1, 5. For 
the o/d /aw see ante, 726-8. Asto the jurisdiction of 
the High Court, see /arkisondas v. Zenabai, [1890] 14 
Bom. 43t ; ante, 684-5. 
effect of appointment-— is to place the property 
in custodta legis. Ante, 699-700, 702. As to rights of 
stranger claiming under title paramount, see udson 
v. Morgan, [1909] 36 Cal. 713. An attachment of 
property in the receiver's hands, without the sanction 
of the Court which appointed him, is therefore improper 
and irregular, Mahommed v. Mahommed, [1893] 21 Cal, | 
85, Kahn v. Alli, [1892] 16 Bom., 577. Distinguish 
Jogendra v. Debendra, [1398] 26 Cal., 127. In a suit ~ 
for partition, the receiver may be put in possession of 
the entire estate and he may raise money on its 
security, Poreshnath v. Omerto, [1890] 17 Cal., 6t4. 
rights— Ante, 708-16; a receiver is an officer of the 
Court, and he is entitled to his costs, charges and ex- 
penses properly incurred, Baat v. Ramchandra, [1894] 
19 Bom., 660. As to suits by and against receivers, see ~~ 
ante, 703-8; Arishta Chandra v. Krista Sakha, [1908] 
36 Cal., 52. š 
wers—similar to those of an owner, such as 
= the Court may invest him sn e, gms. tds A 
OË 1908, Sch. I, Or.«o, T. 1; Twe v. ool, [18 
ERT W. Ra 37; Gopalasami v. Sankara, [1885] 8 Mad., 
Rees ~ 
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418 ; Manrck v. Surrut, [1895] 22 Cal, S. Sale under 
C. P. C., s. 356, Piare v Ganesh: [1909] P. R., no. 46. 


duties— Ante, 716-20; Act V of 1908, Sch. 1, Or. 
40, E. 3. In all important matters a receiver should 
apply for and obtain the direction of the Court, Balajt 
v. Ramchandra, supra. 


liabilities— Ante, 718-21 ; Act V of 1908, Sch. I, 
Or. 40, r. 3 (d), 4; Balaji v. Ramchandra, supra; Orr 
v. Mathia, (1894] vz Mad., sot ; Muthia v. Orr, [1397] 
20 Mad., 224. Cf. Trusts Act, ss. — For removal 

a 


of receiver, see Ranganayagammail wv. hali [1909] 4 
L. B. KR. 356. 


Code of Civil Procedure—aAct V of 1908, Sch. 
I, Or. 40. See Appendix F. 








CHAPTER VIII. 


Or THE ENFORCEMENT OF PUBLIC DUTIES. 


Scope—This summary remedy is provided in 
substitution for the writ of mandamus which, under 
13 Geo. III., c. 63 the old Supreme Courts of the three 
Presidency towns in British India, as offshoots of the 
Court of King’s Bench in England, had jurisdiction to 
issue, a jurisdiction which was preserved in favour of 
the original side of the High Courts in those towns 
subsequently established under 24 & 25 Vict., c. 104, 
by their respective Letters Patents. Queen v. Clarke, 
[1862] 1 Ind. Jur., O. S., 137 ; Regina v. E. /. Ry. Ce, 
[1866] 1 ibid, N. S., 244 ; Queen v. Justices of the Peace 
for Calcutta, [1867] 2 ibid, 152 ; Re Toolsee Doss, [1867] 
7 W. R., 228 ; Justices of the Peace for Calcutta v. 
Orrental Gas Co., [1872] 17 W. R., 364 ; Albert Mills 
Co. v. Shivji, [1872] 9 Bom. H.C., 438 ; £x parte 
Varadarajulu, [1862] 1 Mad. H. C., 66. Ante, 673. 

Similar Law—For the (English) Common Law 
prerogative writ of mandamus, see 3 Stephens, Com., 
686; 8 Encyc. Laws Eug, 523 sqq. ; ante, 672. See 
also Common Law Procedure Act, s. 68. 

45. Any of the High Courts of Judicature at Power to ` 
Fort William, Madras and Bombay may make an order public 
order requiring any specific act to be done or othersto do 
forborne, within the local limits of its ordinary £e Speck 
original civil jurisdiction, by any person holding a 
public office, whether of a permanent or a 
temporary nature, or by any corporation or inferior 
Court of Judicature : Pä 

Scope—Ante, 673. The jurisdiction is limited to SÉ 






the High Courts in the three Presidency towns. The 

High Court at Allahabad has no ordinary original civil A 
jurisdiction, much less the unchartered Chief Courts MEC. 
and Judicial Commiesioner's Courts. All these Courts, . — 
however, may issue injunctions, as part of the remedy EEG 


in a regular suit, against public bodies, like municipal = 
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boards, Ganga v. Afun!?. Bd. of Cawnpore,[1897] 19 
es? 313, Strachey v. Muni. Bd. of Cawnfore, [1899] 21 
AH., 348. 


an order—made upon motion, Ge/7 v. Taja Noora, 
[t903) 27 Bom., 307, and not a decree in a suit, Strachey 
v. Auni. Bd., supra. = 


specific act—of public duty, R. v. Bank of Eng- 
land, [1819] 2 B. & Ald., 622 ; e.g., the admission or res- 
toration to a public office or franchise or academical 
degrees, the production, inspection or delivery of public 
books and papers, the surrender of the regalia of a 
corporation, or the affixing by a body corporate of its 
common seal, the holding of a Court, the proceeding to 
an election, etc., 3 Stephen, Com., 687. 


within the local limits—no order can be issued 
under this section outside these limits, Moran v. 
Motihari Municipality, | 18839]17 Cal., 329. 

ordinary original civil jurisdiction— But 
the High Court on the appellate side may, in the 
exercise of its powers of superintendence under 24 & 25 
Vict., c. 104, s. 15, compel a lower Court to do its duty 
by a proceeding in the nature of a mandamus, Gridhars 
v. FH7urdeo, [18756] 26 W. R. 44, P.C. 

person holding a public office — except those 
crown officers who are mentioned in cl. ( £)and (e infra, 
e. g , a commissioner of police, collector, municipal com- 
missioner, or a board of examiners, ante, 675-6. Cf. Re 
Shah Callander, [1866] t Ind. Jur., N.S., 263 (registrar). 

corporation—-e.¢.,a Municipality, 4/un/. Comrs. 
v. Branson, [1881] Kik? 201 ; Re Jogendro Mukhutt, 
1908]36 Cal, 271 ; Bholaram v. Corp. of Calcutta [1909] 

id, 671. 

inferior Court—e.g., a Court of small causes, Re 
Toolsee Doss Seal, [1867] 7; W. R., 228 ; or a Presidency 
Magistrate, Bank of Bengal v. Dinonath, [A881] 8 Cal., 
166. Cf. Brommo v. Anund Moyee, [1867] 7 W.R., 316; 
Re Adhur Shah, [S73] tr B.L.R., 250 ; Malcolm v. 


, [1377] 2 Cal, 278. The object of the writ to 
: r is their excesses, 
but also to qui 


neie obviate a denial 
of justice, 3 Steph 
Le aeque c 
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Provided— 


(a) that an application for such order be 
made by some person whose property, franchise 
or personal right would be injured by the for- 
bearing or doing (as the case may be) of the said 
specific act ; 

Provided—the remedy being of an extraordinary 
character, the right to it is carefully restricted, ante, 
673-4, 681. Shiva v. Soma, [1883] 7 Bom., 341, 370, F.B. 

application—to be made by motion, and not by 
petition, Ge// v. Taja, [1903] 27 Bom., 307 ; and to be 
supported by an affidavit, s. 46 post. 

person whose property...would be injured 
—The petitioner must have a real interest in requiring 
the duty to be performed, XKR. v. Mayor of Peterborough, 
[1875] 44 L. J., bk, Pe 85. 

personal right not a private right 7» personam, 
but one qualifying for some public office, capacity or 
distinction, ante, 673, 675, e.g., fitness to appear at a 
public examination, Re Rudra Roy, [1901] 28 Cal., 479, 
or to be elected a municipal commissioner, Re Rajendra, 
[1392] 19 Cal., 195, 198. 

(6) that such doing or forbearing is, under 
any law for the time being in force, clearly incum- 
bent on such person or Court in hisor its public 
character, or on such corporation in its corporate 


character ; 

clearly—aAn extraordinary remedy will not be 
granted to enforce a legal duty which is not beyond 
dispute, ante, 676. 

incumbent—not merely discretionary, or optional, 
Re Mutty Ghose, (1892] tg Cal., 192, Muni. Comrs. v. 
Branson, [18831] 3 Mad, 201, —— Xa Munt. ` —— 
[1903] 28 Bom., 253. Ante, 677, 679. he granting of a 
license, Rustom V- Kennedy, ' [r908] 26 Bom., 396, Re 
Hassam, [1902] 4 Bom. L. R., 773, Gell v. Taja, 1903] 
az Bom., 307, or the cancellation of a notice, Re 
Tarabai, [1905] 7 Bom. L. R., 161, may be a legal 
_ obligation on a public officer ; ante, 676. Cf. Queen v. 
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Justices of the Peace, [1867] 2 Ind. Jur, N. S.,, 182 
(maintenance of tank. 

corporation —for acts //ra vires of corporations, 
see ante, 678-80. €f. Reg. v. E. 7. Ry. Co., [1866] 1 Ind. 
Jur., N. S., 258 ; Albert Jee Co. v. Shivji, (1872] 9 
Bom. H. C. R., 438 ; Kameshwar v. Bhabua Munic., 
[19-0] 27 Cal., 849. 

corporate character— No protection will be 
granted against a corporation where the act complained 
of will not be enjoined if committed by an individual 
defendant, Shepherd v. Trustees of Bombay Port, 
[1876] « Bom, 132 (case of libel, gy. as to actual 
decision). 

(c) that in the opinion of the High Court 
such doing or forbearing is consonant to right 
and justice ; 

Principle—An extraordinary remedy will not be 
granted unless demanded by justice. Ante, 674. 

consonant to right and justice—3 Stephen, 
Com., 686. 

(d) that the applicant has no other specife 
and adequate legal remedy; and 

Principle—An extraordinary remedy cannot be 
resorted to when it is not really needed. 

English Law—If the applicant may . maintain an 
action at law he cannot have the writ ; otherwise if the 
opposite party can only be indicted, R. v. Severn Ry. 

o.,[t819] 2 B. & Ald. 646. But see A. v. /eves, 
[1835] 3 Ad. & E, 416. 8 Encyc. L. E., 529-31. 

no other specific and adequate legal 
remedy-—J2ankof Bengal v. Dinonath, (1881) 8 Cal., 
166 ; Re Bombay F. /. Co., [18927] 16 Bom., 398 ; 
ante, 677. R. v. Stepney Borough Council, [1902] 1 K. 
B3t7 e 

(e) that the remedy given by the order applied 
for will be complete. e | 

Princifle—An extraordinary remedy will be gr 


Sembé/e, the existence of an easier remedy under 


ted 
only where necessary and effective, $& Encyc. L. E., Pe 
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chapter does not "Poona. bar a suit for specific 
— nel gs But in England see Leominster Canal Co. 

. Shrewsbury Ry. Co., [1857] 3 K. & 15,654 3 Wege 
A. -/. Codes, 981. 


Nothing in this section shall be deemed to Exemptions . 
authorize any High Court— from such 


` power, 
( f) to make any order binding on the Secretary 
of State for India in Council, on the Governor- 
General in Council, on the Governor of Madras in 
Council, on the Governor of Bombay in Council, 
or on the Lieutenant-Governor of Bengal; 


(g) to make any order on any other servant 
of the Crown, as such, merely to enforce the 


satisfaction of a claim upon the Crown ; or * 
(A) to make any order which is otherwise S 

expressly excluded by any law for the time being = 

in force. . E 
Scope— The extraordinary jurisdiction is not to be — 


exercised against the Crown as respresented by certain 
privileged officers, as also in the matter of claims made 
upon it. Nor should an illegal order be passed under 


cover of this extraordinary jurisdiction. Ante, 675. ae 
Similar Law—2t Geo. III, c. 70, s. 8 (revenue). 8 "S 
Encyc. Le E., 537. . : 


46. Every application under section 45 must Application — — 
be founded on an affidavit of the person injured, how made. — — 
stating his right in the matter in question, his — E 
demand of justice and the denial thereof ; and 
the High Court may, in its discretion, make the — 
order applied for absolute in the first instance <a 
refuse it, or grant a rule to show cause — 


order applied for should not be made. — 


If in the last case the person, Ce | n 
corporation complained of shows no sufficie: * dens EN 
he High Court may first make an order - * pee Ee 

T DN either to do or —— the act Betz 


ioe 
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to the contrary and make an answer thereto by 
such day as the High Court fixes in this behalf. 
^ iae 47. If the person, Court or corporation to . 
whom or to which such order is directed makes no 
answer, or makes an insufficient or a false answer, 
the High Court may then issue a peremptory 
order to do or forbear the act absolutely. 
Procednre—Ante, 674-5. 
peremptory order—A peremptory mandamus in 
England is a second mandamus which issues where the 
return which has been made to the first writ is found 
either insufficient in law or false in fact. To this writ 
no other return will be admitted but a certificate of 
perfect obedience and due execution. Wharton, Zex. 
Execution 48. Every order under this Chapter shall be 
Zi appeal executed, and may be appealed from, as if it were 
a decree made in the exercise of the ordinary 
original civil jurisdiction of the High Court. 
every order—whether made before or after cause 
shown. 
may be appealed from-alters old law as ex- 
pounded in Justices of the Peace v. Oriental Gas Co., 
| 1372] 8 B. L. R., 433. 


Costs, 49. The costs of all applications and orders 
under this Chapter shall be in the discretion of 
the High Court. 

Bar to issue 50. Neither the High Court nor any Judge 


of massam». thereof shall hereafter issue any writ of mandamus. 
Object—to abolish the writ of mandamus, inasmuch 
‘as a substitutionary remedy is given by ch. viii; ante, 
673. The alteration, however, is not of substance but 
of form, Mukhopadhyay, 146. 

to st, Each of the said High Courts shall, as 
rules soon as conveniently may be, frame rules to 
x regulate the procedure under this Chapter; and, 
Ge until such rules are framedy the practice of such 
SÉ Court as to applications for and grants of writs of 
| mandamus shall apply, so far as may be practic- 
—— . able, to applications and orders ander this Chapter. 
— SCH | e App. D post. — indi 
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PART ill. 
OF PREVENTIVE RELIEF. 


Ante, 28, 734-6, 34. Definition, s. 6, ante. 
CHAPTER IX. 
ON INJUNCTIONS GENERALLY. 


22. Preventive relief is granted at the dis- 
cretion of the Court by injunction, temporary or 
perpetual. ! 

discretion—S. 22, ante ; Cadlianji v. Narsi, [1894] 
18 Bom., 702, 715, [1895] r9 Bom., 764; ante, 744, 753, 
823. 

the Court—need have jurisdiction only over the 
person of the defendant, Basan v. Nagu, [1876] 2 Bom., 
19. 

injunction—defined, ante, 34; operates mm per- 
sonam, Appu v. Raman, [1891] 14 Mad., 425, Venkatesa 
v. Ramasamt, (1895] 18 Mad., 338; and does not run 
with the land, Dahyabhai v. Bapalal, [tgot] 26 Bom., 
140; Jamsetji v. Hart, [1907] 32 Bom., 181; ante, 
766, 835. Cf. Raja v. Dharam, [1905] 2 A. L. J. R., 6or. 

temporary or perpetual—defined in s. 53 post. 

53. Temporary injunctions are such as are to 
continue until a specified time, or until the further 
order of the Court. They may be granted at 
any period of a suit, and are regulated by the 
Code of Civil Procedure. — 

Similar Law—German Code Civ. Proc., s. 935: 
“ Temporary injunctions,.concerning the object of liti- 
gation, may be issued, if there is any danger that by a 
change of the actual situation the enforcement of the 
right of one of the parties would be prevented or made 
subject to grave difficulties.” See also s. 940. 
^. temporary injunetions —Ante, 736-51; the Court 

* ^ - 
Aa. 


Preventive 
relief how 
granted, 


Temporary 
injunctions. 
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interferes to prevent serious, if not irreparable, — 
pending decision of the legal right, and maintains -€— | 
subject-mattet in s/zfm gue until final decree, if satisfied — 
that there is a oera Ade contention between the puru E 
Gomes v. Carter, [1366] t Ind. Jur., N. S, 411 ; Wessers = 
wenyi V. Gorden, lec! 6 Bom., 266; Chandra v. 
— Croéitna. [1900 © ei W. INS. 308. Ct. Ch didat — 
. Padmanand, [1305] 22 Cal, 459. /nterfminjdnctions — 
may be called for to prevent waste, damage or transfer 
of property, whether moveable or immoveable, pendente —— 
iste, ante, 737-9; or breaches of contract, see Re Gunput, —— 
[13875] 1 Cal, 74 (marriage), 4Aédu? v. Abdul, [1381] 
6 Bom., 5 (charter- -party); ante, 737, 746 ; or wrong in 
ndent of contract, ante, 737; Act V of 1908, Sch. 
, Or. 30, f. 1, 2 ; Wis v. U. F. P.-L. ee, [1905] to 
C ME N., cclv (picketing); Ratanji v. Edda: [1371] 8 
Bom. H. C, O. C, 181. See also Afazi v. Brojo, [19c2] 
C. W. N., vii. For company cases see Qr» v. mon 
? 909] 78 E. J.. Ch, 506, de v. Famatina Dev. Corp... 
ibid, sos. For decrees of e Court ti 
for execution to Civil Court, see Ram v. Newas, [1908 


9 C. L. J., 12$. 
the Code of Civil Proce- 


are 
aure E are not cyan M aal. s. 56 post ; an inferior 
Court may therefore e in execution of pro- 


superior Court, Amir v. Admr. 
— es 351 (contra, Malik v. Ahmad, 
57) Distinguish DaAuwronidAur vV. i 


Kaes 5 Cal., 86. Ouery,if the regulation 
— respect of matters of procedure only, and if 
the — temporary injunction is not co-extensive 
with existence of an ‘obligation’ as defined in s. 3, 
ante. See s. P- (^) ante. The High Court may, bya |. 
injuñction, restrain a party from proceedin 
with a suit in another Court, Rash v. Bowan:, [1906 
34 Cal, oz, Mungle v. Gopai, er 1o1, Uderam v. 
»deraily, [1908] 1:10 Bom. L. R. 1141; |: contra, 
— * v. Zamonial, (1903] 27 Bom., 357. Cf.  . 
Fi ukum wv. Kamalanand, [1905133 c a 927. Distinguish ` 
Vulcan fron Works v. Bisshumbhur, | [1908] LA Cal,2343. X 
In ee tg fe v. Brinda Rani, [1 — 2c. W — 521; = 
pec marnage minor was issued _ 
M t€ against Another who e jurisdiction of the Court, as: also | 
who was no pany xo tho Se E 
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Code of Civil Procedure—Act V of 1908, 
Sch. I, Or. 39. Temporary injunction should not.be 
issued without notice to opposite party and without 
recording reasons for adopting such course, Sanwal v. 
Narpat, [1908] 1t O. C., t58. 

A perpetual injunction can only be granted by 
the decree made at the hearing and upon the merits 
of the suit: the defendant is thereby perpetually 
enjoined from the assertion of a right, or from the 
commission of an act, which would be contrary 
to the rights of the plaintiff. 


Object—to restrain the undue exercise of rights, 
prevent threatened wrongs, restore violated possessions, 
prevent multiplicity of suits, and secure the permanent 
enjoyment of the rights of property, 2 Story, Zoe s. 
868 ; ante, 753, 767, 739-91. 

Scope— Kerr, /nj., 2, 25-6. Difference between 
temporary and perpetual injunctions : (1) the former 
does not impose a permanent restraint, like the latter, 
nor (2) conclude a right, like it, and (3) may be granted 
at anv stage of the litigation, while the latter forms 
part of the decree in the suit made after a trial upon 
the merits, /a:ramdas v. Zamonlal, [1903] 27 Bom., 
357. For discharge of à temporary injunction, see 
Act V of 1908, Sch. I, Or. 39, r. 4. 


injunetion—may be either prohibitory or manda- ' 


tory, Behary v. Sheo, [1907]. 3 N. L. R., 114, 117; 
ante, 34. 

upon the merits—ve., after the right and its 
violation have been established upon trial, BArkaji v. 
Bapu, [1877]: Bom., $50, Muthaya v. Sivaraman, [1882] 
6 Mad., 279, Sivaraman v. Muthaya, [13888] 12 Mad., 
241, P. C. - 


Perpetual 
injunctions, 








CHAPTER X. 


Or PERPETUAL INJUNCTIONS. 


P I : * * * 

jajunctiont EN... Subject to the other provisions contained 
whee in, or referred to by, this Chapter, a perpetual 
uem. injunction may be granted to prevent the breach of 


an obligation existing in favour of the applicant, 
whether expressly or by implication. 

When such obligation arises from contract, the 
Court shall be guided by the rules and provisions — 

Sunne E DY l p 
contained in Chapter II of this Act. 
° _ When the defendant invades or threatens to 

invade the plaintiffs right to, or enjoyment of, 
property, the Court may grant a perpetual 
injunction in the following cases (namely) :— 

(a) where the defendant is trustee of the 
property for the plaintiff ; 

(B) where there exists no standard for ascer- 
tainng the actual damage caused, or likely to be 
‘caused, by the invasion; 

(c) where the invasion is such that pecuniary 
compensation would not afford adequate relief; 

(d) where it is probable that pecuniary com- 
pensation cannot be got for the invasion ; 

(e) where the injunction is necessary to 
prevent a multiplicity of judicial proceedings. 

EXPLANATION.—For the purpose of this | 
section a trade-mark is property. 


Illustrations. 
Loi A lets certain land to B, and B contracts not to dig sand 


or gravel thereout. A ef sue for an injunction to restrain B 
from digging in violation of his contract. - 








SPECIFIC RELIEF ACT, S. 54. 1690 


(6) A trustee threatens a breach of trust. His co-trustees, 
if any, should and the beneficial owners may, sue for an injunction 
to prevent the breach. 


(c) The Directors of a public company are about to pay a 
dividend out of capital or borrowed money. <Any of the shareholders 
may sue for an injunction to restrain them. 


(7) The Directors of a fire and life insurance company are 
about to engage in marine insurances. Any of the shareholders 
may sue for an injunction to restrain them. 


(e) A. an executor, through misconduct or insolvency. is bringing 
the property of the deceased into danger. The Court may grant 
an injunction to restrain him from getting in the assets. 


(O A, a trustee for B, is about to make an imprudent sale of a 
small part of the trust property. B may sue for an injunction 
to restrain the sale, even though compensation in money would have 
afforded him adequate relief. 


(g) A makes a settlement (not founded on marriage or other 
valuable consideration) of an estate on B and "his children. A 
then contracts to sell the estate to C. B or any of his children may 
sue for an injunction to restrain the sale. 


(^) In the course of A's employment asa vakil, certain papers 
belonging to his client, B, come into his possession. A threatens to 
make these papers public, or to communicate their contents to a 
stranger. B may sue for an injunction to restrain A from so 
doing. 


(D A is B's medical adviser. He demands money of B which 
B declines to pay. A then threatens to make known the effect of B's 
communications to him as a patient. Thisis contrary to A's duty, 
and B may sue for an injunction to restrain him from so doing. 


(7) A, the owner of two adjoining houses, lets one to B and 
afterwards lets the other to €. A and C begin to make such 
alterations in the house left to C as will prevent the comfortable 
enjoyment "of the house left to B. B may sue for an injunction 
to restrain them from so doing. 


(£) A lets certain arable lands to B for purposes of husbandry 
but without any express contract as to the mode of cultivation. 
Contrary to the mode of cultivation customary in the district, B 
threatens to sow the lands with seed injurious thereto and requiring 
many years to eradicate. A may sue for an injunction to restrain 
B from sowing the lands in contravention of his implied contract 
to use them in a husband-like manner. 


() A, B and C are partners, the partnership being determinable 
at will. A threatens to do an act tending to the destruction of 
the partnership-property. B and C may, without seeking a 
dissolution of the partnership, sue for an injunction to restrain A 
from doing the act. x 

(m) A, a Hindu widow in possession of her deceased Husband's 
End commits destruetion of the Puy without any cause 
sufficient to justify her in so doing ‘The heir expectant may sue 
for an injunction to restrain her. - | e 
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(=) A. B and C are members of an undivided Hindu family. — 


A cuts timber growing on the family-property, and threatens to 
destroy part of the family-house and to sell some of the family- 
atensi!s B and € may sue for an injunction to restrain him. 


(9) A, the owner of certain houses in Calcutta, becomes 
insolvent. B buys them from the Official Assignee and enters into 
ssession. A persists in trespassing on and “damaging the 
»ses, and B is thereby compelled, at considerable expense, to 
employ men to protect the possession. B may sue for an injunction 
to restrain further acts of trespass. 

) The inhabitants of a village claim a right of way over 

A's land. Ina suit against several of them, A obtains declarator 

decree that his land is subject to no such right. Afterwards eac 
ef the other willagers sues A for obstructing his alleged right of 

way ower the land. <A may sue for an injunction to restrain them. 


Gei A, in an administration suit to which a creditor, B, is not a 
party, obtains a decree for the administration of C's assets. B 

eeds against C's estate for his debt. A may sue for an 
mjunction to restrain B. 

() A and B are in possession of contiguous lands and of the 
mines underneath them. A works his mine so as to extend under 
B's mine and threatens to remove certain pillars which help to 
support B's mine B may sue for an injunction to restrain him 
from so doing. 4 


G) A rings bells or makes some other unnecessary noise so near a 
house as to interfere materially and unreasonably with the physical 
comfort of the occupier, B. B may sue for an injunction restrain- 
me A from making the noise. i 

(9 A pollutes the air with smoke so as to interfere materially 


with the physical comfort of B and C, who carry on business in | 


a neighbour house. B and C may sue for an injunction to 
restrain the ion. 

(=) A infringes B's patent. Ii the Court is satisfied that the 
patent is walid and has n infringed, B may obtain an injunction 
to restrain the infringement. 

(GA A pirates B's copyright. B may obtain an injunction to 
restrain the piracy, unless the work of which copyright is claimed 
is libellous or obscene. ; i 

sei A improperly uses the trade-mark of B. B may obtain an 


injunction to restrain the user provided that B's use of the trade- _ 


mark is honest, l 


Ge) A, a tradesman, holds out B as his partner against the wish ` 
and without the authority of B. B may sue for an injunction to 


A, a very eminent man, writes letters on fam 
Gh e a E of A and B, C, who is B's residuary | 
e money by publi Aa rs. 
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GH A carries on a manufactory and B is his assistant. In the. 
course of his business, A imparts to B a secret process of value 
B afterwards demands money of A, threatening, in case of refusal, 
to disclose the process to C, a rival manufacturer. A may sue for 
an injunction to restrain B from disclosing the process. 

Scope—W herever there is a duty enforceable by law, 
whether express or implied, and whether arising out of 
a contract or not, it may be enforced by an injunction, 
Gas Light Co. v. St. Mary Vestry, [1885] 15 O PB D., 1, 
North L. Ry. Co. v. Great N. Ry. Co: [1883] 11 ibid, 
38, unless considerations of expediency or convenience 
determine the discretion of the Court otherwise, 
Batten v. Gedgo, [1839]41 Ch. D., 507. Ante, 734. The 
institution or continuance of judicial proceedings, if in- 
equitable, may also be restrained, s. 56 (a) post ; ante, 765. 
The Indian statute law follows English precedents 
and introduces no new principles, ante, 755. Beñari v. 
SAeo, [1907] 3 N.L.R., 114. But see Boyson v. Deane, 
[1399] 22 Mad., 25t (guery). 

Similar Law —36 & 37 Vic., c. 66, s. 25 (8), ante, 
36. Suit not affected by C. P. Municipal Act, XVIII 
of 1889, s. 27. ? 

other provisions—sS. 52, ante, and ss. 55, 56 (a) 
to (e) and (4) to (4), post, in the case of a// injunctions, 
and, in addition s. 56 (  ) and 57, where contracts are 
concerned (also Ch. II ante), and s. 54, cl. 3 (a) to (e, 
and expln, and s 56 post, where property rights are 
involved. Nelson, /77., 303-4. 

perpetual injunction —defined, s. 53 ante. 


may be granted—by decree in a suit, see s. 53 
ante. For forms of $/ar&?, see Act V of 1908, App. 
A, nos. 35 (waste', 36 (nuisance), 37 ‘public nuisance, 
38 (diversion of water-course), 39 „moveable propert 
threatend with destruction) ; for forms of décree, ibid, 
BP D; nos. 14-16. See App. F infra. As to discretion 
of the Court, see ante, 752-4 ; also under s. 52 ante and 

| S. 55 post ; Zi?uram v. Cohen, [1905] 9 C.W.N., 1073, 
1080, P. C. Injury caused to strangers to the suit by ` 
issue of injunction may be considered by Court May- 


thorne v. Palmer, [1865] 11 L. T., N. S, 2613. 105 
Parties to suit— Bariju v. Bulak, [1897] 24 Cal., 385. 
Government or public officer is not entitled to notice 
under Act V of 1908,s. 80, Ganoda v. Nalini, [1908]. Ges 
E EE We, cm 
ké — ats : T EH x TONI — Seiden 
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36 Cal, 28. Distinguish Wari v. Secretary of State, 
[1903]27 Bom., 424, 450. Cf. Govinda v. Talug Bd., [1908] 
4 M. L. T., 209, F. B. (Act V of 2884, a6, UN 
Some tenants may sue for themselves and other tenants, 
Ahmedtbhoy v. Balkrishna, [1894] 19 Bom. 39r. 


Court-fee—ad valorem according to the plaintiff s 
valuation, under Act VII of 1870, s. 7, cl. iv, (45, 
Sardarsimgj: v. Ganpatsingjt, [1892] 17 Bom, 56, Gu- 
labsingji N. Laksamansingji, [1593] 1 8 Bom., roo, Guru- 
vajamma V. Venkatakrishnama, [1900] 24 Mad., 34; 
Mulkunnisa wv. Muni. Com. Delhi, [1904] 5 P. L. R., no. 
1138. 


Limitation—6 years under I. Lim. Act, Sch. I, art. 
120, Aanakasabai v. Muttu, [1890] r3 Mad., 445, Wasi- 
ran wv. Baóula!, [1904] 24 A. W. N., 69; ante, 835-6; 
Cherukuru wv. Cherukuru, [1908] 18 M. L. J. R, 
6o2. e 


Execution of decree —See Act V of 1908, Sch. I, Or. 
21, T. 32. Sa£ar/a/ v. Parvatibar, [1901] 26 Bom., 283 
(execution against legal representative) ; distinguish. 
Dahyabhai v. Bapatal, ibid, 140 (auction-purchaser ; 
Jamsetji v. Hari, [1907] 32 Bom., 181. To an applica- 
tion for execution of decree art. 182, and not art. 181, 
Act IX of 1908, Sch. I, applies, and the right to apply will 
accrue on each successive breach, Venkatachalam vw. 
Veerappa, [1905] 29 Mad., 314, Bhagwan v. Sukhdat, 
[t905] 28 All, 300. Disobedience to an injunction 1s 
unishable as contempt of Court, Re Chandrakanta, 
— 6 Cal, 445, Ram v. Chatar, [1901] 23 All., 465, 
Advocate General wv. Gangyt, [1894] r9 Bom., 152, 
Pranjirvan v. Mayaram, [1862] t m= He. C, "Lä, 
though, sew4/e, a District Court, not being a Court of 
record, must be set in motion by the aggrieved party, 
Kochappa v. Sachi, 1 1902] 26 Mad., 494, Maung Tha 
v. Lutchman, [r9os] 14 Bur. L. R., 276. 
to prevent-— ^5. 5 (c) ante. | 
breach of an obligation Ihe plaintiff must 
establish a legal right and its infringement, see cases 
cited under s. 53 ante, upon the merits, supra ; 
otherwise no relief can be given, Worth L. Ry. Co. v. 
G. AN. Ry. Co. [1883] oO B. D, 38, Prankristo 
v. Huro, [1868] 10-W. R., 435, Kristna v. Vencatachella, — 
> - L m E 
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[1372] 7 Mad. H. C. R., 60, Krishnaji v. Vithalrao, 
[1337] 12 Bom., 80, 83, Govind v. Sadashiv, [1892] 17 


Bom., 771 ; Lachmeswar v. Manowar, [1891] ty Cal., 2535, 
P. C.; Mun. Bd. v. Dakkhan, [1907] 30 All., 70 ; ante, 


755, 811. Nelson, Znj., 15-23. See also Orr v. Raman, 


[1595] 18 Mad., 320 (customary easement proved by. 


defendant); Mari vw. Barada, [1:904] 31 Cal, 1014 
(masonry dwelling-house on homestead land built by 
occupancy tenant, Bengal Tenancy Act, s. 76); Delh: 
& L. Bank v. Hem, [1887] 14 Cal, 839 (no right to 
uninterrupted flow of southern breeze). In the absence 
of custom or contract, a zamindar has no right to 
interfere with his tenants enjoyment of trees on 
latter's holding, so long as relation of landlord and 
tenant subsists, Ganga v. Badham, [1908] 30 AIL, 134. 


breach—must cause substantial injury, Ponnu- 
swami v. Coll. of Madura, [1869] 5 Mad. H. C. R. 6, 
Barlow v. Gobindram, [1897] 24 Cal., 364, Muni. Corp. 
v. Vasudeo, [1904] 6 Bom. L. R., 899, Mahadev v. 
Narayan, ibid, 123, Framjt v. Framjt, [1904] 7 ibid, 
73, affd., 30 Bom., 329, Chotalal v. Lalubhat, [1904]-2 
Bom., !57, Prosser v. Mendi, [:905] 8 O. C., 356. tt 
the injury tothe plaintiffs legal rights is small and 
capable of being estimated in, and adequately com- 
pensated by money, the Court may deem the granting 
of an injunction as oppressive upon the defendant, 
Kuley w. Halifax Corp., [1907] 97 L. T., 278; 22 
Cyc., 782 ; and give damages instead, Behari v. Sheo, 
[19°07] 3 N. L. R, 114, DAunjibhoy v. Lisboa, [1888] 
13 Bom., 252, though there i$ no special prayer for it, 
and will not refer the plaintiff to another suit, ante, 
834, 115 ; Teyumul v. Chab-lomal, [1909] 2 Sind L. R., 65. 
But the Court will not be disposed to balance conveni- 
ences where the act complained of is in itself and its 
incidents tortious, Su//ivaz v. Jones Steel Co., [1904] 
66 L. Re As, 712. 


obligation—defined, s. 3 ante; Balakrishnadas 
v. Govind, [1909] 5 N. L. R., 67; will not be affected 
by religious prejudices or ethical or political consider- 
ations, ante, 831-4 P need not A eg ME with 
any property, s. 55, ill. <e) post ; ante, 810-2: Venkata- 
charyulu v. Ranga aryulu, [1890] 14 Mad., 316 (suit to 


restrain parents in law from remarrying plaintiff's bride), 


EV 
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Cf. Harendra v. Brinda, [1898] 2 C. W. N., 521; 
Kanah: v. Biddya, [1878] 1 All., 540; Nanabhaiv./anar- 
dhan, [1892] 16 Bom., 636. Bindo v. Sham La/, [1904] 
i354 102 (injunction to restrain marriage of 
plaintiff s minor daughter in defendant's custody). For 
a suit for restitution of conjugal rights see U. B. R., 
[1897-1901] 488, 496. As to the right of privacy see 
ante, 809. A right to hunt and fish in navigable waters 
was enforced by injunction in Ainsworth v. Munoskong 
Club, [1908] 17 L. R. A., N. S., 1236. 


the applicant—; e., the plaintiff who prays for 
an injunction in his plaint. A perpetual injunction can 
not be had upon an application, as distinguished from 
a suit, see s. 53 ante. 

expressly—e. g., in the case ofan express con- 
tract, as in ill. (a^. 

by implication—resulting, eg, from a recital in 
a contract, Mackenzie v. Childers, [1890] 43 Ch. D., 
265, or from the acts or representations of parties, 
Pollard v. Photographic Co., [1889] 40 ibid, 345. Cf. 
ill. (D, (^, (23; Chunilal v. Manishankar, [1893] 18 
Bom., 616, 630 (reservation of easement of necessity). 
Tenants may not change usual course of husbandry 
without landlord's consent, Lakshmana v. Ramchandra, 
[1887] 10 Mad., 35', or build upon agricultural land, 
Surendra v. Hari, [1903] 31 Cal. 174, Chandra v. Sree 
Gobind, [1900] 6 C. W. N., 308; nor one partner ex- 
clude another from the partnership business, lVzrdachaía 
v. Ramasvamt, [1863] 1 Mad. H. C. R., 341. 

arises from contract—Ante, 767-85; see also 
ss. 56(f/), 57 post. £xpress negative agreement: 
Callianji v. Narst, [1894] 18 Bom., 702, affd., 19 Bom., 
764. Implied negative agreement: Madras Ry. Co. 
v. Rust, [1890] 14 Mad., 18; Charlesworth v. Mac 
Donald, [1898] 23 Bom, 103; Burn & Co.v. Mc- 
Donald, [1908] 36 Cal, 354. An incomplete agreement 
will not be enforced, Abdul v. Abdul, [1881] 6 Bom., 
5 ; nor a restrictive covenant in a contract which has 
been repudiated by plaintiff, General Bill-posting Co. v. 
Atkinson, [1908] 1 Ch., 537, affd., 78 L. J., Ch., 77. 

Chapter II esp. ss. 12 and 21:1, ante, since in- 
junction is a form of specific performance which deals 
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with negative covenants and contracts, ante, 35, 767-8. 
Apart from strictly legal considerations, the contract may 
not be one which ought to receive special favour from 
Court, Eley v. Fos. G. S: L. “Ass. Cox [1876] r1 Ex. 
RJ 20: . e 

invades—by the commission, e.g., of 7respass, ante, 
791-5, Ganoda v. Nalini, [1908] 36 Cal, 28, Nelson, 
/nj., 169-190, Woodroffe, /7., ch. ix, Jairam v. Babaji, 
[1905] 1 N. L. R., 182, 184 (alteration of flow of water 
so as to increase burden on lower land); waste, ante, 
795-8, Nelson, /7., 427-32, Woodroffe, /nj., ch. ix; 
nuisance, ante, 798-302, Nelson, Zaj., 390-427, Woodroffe, 
nj, ch. x, Galstaun v. Doonta, [1905] 32 Cal., 697, 
Behari v. Ghisa, [1902] 24 All., 499 (overhanging tree’, 
(as to public nuisance, see Act V of 1908, s. gr); 
disturbance of easements, ante, 802-5, Nelson, Zenn, 432- 
$4, Woodroffe, Zur, ch. x, I. Easements Act, s. 35, 
Nandkishor v. Bhagubhat, [1883] S Bom., 95 (light and 
air), Nosarbhat v. Badrudin, [1891] 16 Bom., 533(water 
from eaves), Bahar v. /nd yaf, [1905] 6 P. L. R., no. 26 
access to room); or infringement of a statutory 
or common law right, ante, 805-9, Nelson, Zu, 485-506, 
Woodroffe, /»zj. ch. xi; Bishun v. Perfect, [1904] 7 
O. C., 103 (patent). Substantial and wrongful inj 
must be shown, it is not necessary that the plaintiffs 
property should be destroyed, Faro v. Sanaullah, [1897] 
rg AJl., 259, 261. If act complained of was done in 
such a way as to be likely to damage plaintiff, proof 
of specific damage need not be given, Rama v. Subra- 
mania, | 1908] 31 Mad., 171, 176; Exchange Tel. Co. 
v. Gregory, [1896] 1 O. B., 147. 


threatens to invade—The plaintiff must show not 
mere vague apprehension, CZa^:z/das v. Municipal Com- 
misstoners, [1871] 8 Bom. H.C. R, 85, but a strong 
probability of damage which is imminent and will be 
very substantial, if not irreparable, Gangabai v. Pur- 
shotum, [1907] 9 Bom. L. R., 912, Mahadev v. Narayan,- 
(r907] 6 ibid, 123, Lakshmi vy. Zara, [1904) 31 Cal., 
944 ; ante, 827-8. See ills. (4)to d@),(f; to (0, ($), (2), (Gei 
(y , 2) post. Where the injury has actually taken place, 
an injunction prevents the recurrence of the injury ; 
where it is only threatened, an injunction prevents its 
occurrence, ante, 36, 735, Nelson, S. R. A, 306. A per, - 
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petual injunction against plantin trees likely to 
penetrate into the foundation of the plaintiff's build- 
mg is unworkable, Zaksbm:; v. Jara, Loos 31 Cal, 
O4 4- 
right to or enjoyment of property — e.g., joint 
proprietorship, feireg wv. Ramchand, [1891] 18 Cal, 
to, P.C, Anant v. Gopal, [1894] 19 Bom., 269 (Hindu 
y`, ante, 56-0, 798 ; easement, ante, 802-3 of 
neht and ait, /farigenga v. Zrrcamia/ [1902] 26 Bom., 
374, tight of way, Madden v. Chunder, [1872] 18 W. R, 
7Q. G. E d Ry. Co. v. Nowroj:, Kai LO om., 390, 
Mise v. Chunilal, [1890] 24 Bom., 158, Maharaj 
v. Paresh, [1904]. 31 Cal, 839, 846 (owners right in 
dedicated soil, nght to discharge drainage, Sultani v. 
Ram Saran, [1900] P. R., no 40, right to use of water, 
Madheb vw. pet, [1902] 30 Cal., 281, Arista v. Foy, 
[t903] SC W. A, 158, Rama v. Subramania, [1908] 
31 Mad. vr, (irrigation from Government channel’, 
right to fish and use fishing stakes and nets, Badan v. 
^ , [1876] 2 Bom., 19; right to support, Bindu v. 
Fahnabi, [1596] 24 Cal, 260; right to worship in a 
mosque, Fangu v. mad, [1889] 13 All, 419, F. B., 
Fazal +. Maula, Uo 9:8 Cal, 448, P. C., Adam v. 
Isha, [1:894] : C. W. N., 76, or temple, Anandrav v. 
Shankar, [1883] 7 Bom., 323, Aa/idas wv Parjaram, 
1890] 15 .309, lF'enkatachalabati v. Subbarayadw, 
f*8$90] 13 Mad. 2935; right to receive offerings in a 
temple, Badri v. Mutico, [1905] $8 O. C., 330, or to per- 
form some office there, Srinivasa v. Zhiruvengada, 
(888] 11 Mad., 450. See also 7rimbak v. Krishnarao, 
'909] tr LR. 389 (suit by temple committee 
of right to have services performed by 
suitable and for injunction against ` temple 
servants) As to caste disputes, see 7Za/j; v. Hai, 
1893] to Bom., 507, ante, 625, 811 ; religious disputes, 
h v. Akah, (803) 21 Cal, 463, Maine v. 
i .[1891] 15 Mad., 355, ante, Sr. The right may 
be an i one h not in actual —Ó 
Land M Bank v. Ahmedbhoy USES] 8 Bom, 35. 
v. Nihal, (1907 29 » 740 right to 
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or inscription on a seal, Ramanuja v. Rama, [1898] 22 
Mad., 159. 


may grant— For the Court's discretion, see ante, 
52-4. An injunction will not be issued where the plain- 
ff has acquiesced in the injury, Vithoéa vw. Mendosa, 
888] Bom. P. J., 2tz, or the right does not deserve 
tection, cf. ills. (n) to (æ`. Injunction may be for 
limited period, Bindo v. Sham Lal, |1904] 1 A. L. J., 
o2. 

following cases— Ov. if this enumeration is 
exhaustive and an injunction can not be granted in any 
other case? Boyson v. Deane, [1899] 22 Mad., zer, 
supports an affirmative answer. But see Framji v. 
Framyj:i, [1905] 7 Bom. L. R., 352. The first four cases 
correspond closely to those specified in s. 12 ante, and 
are special applications of the exception enacted in s. 
56, cl. (2), post. 

cl. (a). Trustee—defined, s. 3 ante. See ills. (5) 

to ©), (4, (©) post; Nelson, Znj., 506-522. In the case 
of a breach of trust, it is not necessary to show that 
there can be no adequate compensation in money, ante, 
104, 762. 


cl. (b, —Pecuniary compensation impracticadle, ante, 
r19. It not being possible to assess damages, none that 
may be awarded will restore the status quo ante, and 
the injury will therefore be irrefarad/le, ante, 790-1. 


no standard-——G/anasham v. Moroéa, t894] 18 
Bom., 474, 489 ; Ramanadhan v. Zamindar of Ramnad, 
[1393] 16 Mad., 407, 409-10; Fazl v. Maula, [189 1] 
18 CaL, 448, P. C. ; Apaji v. Apa, [1902] 26 Bom., 735 
735. “Cf. ills. (/), (z) post. Injury to property which 
renders it in a material degreé unsuitable — pu 
to which it is now applied, or lessens considerably the 
enjoyment which the owner now has of it, does not 
admit of being measured and redressed by damages, 
Jackson vw. Newcastle, [1864] 3 DeG. LS S., 275, 
284 (Westbury, C.). 

ascertaining—even approximately, Cory v. Far- 
mouth G IN. Ry. Co., [1844] 3 Hare, 593, 603. 

cl. (c)—Pecuniary compensation inadeguate. 
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. Where such compensation is adequate, an injunction is 
not called for, ante, 35-6, 760-1 ; Nelson, Znj., 3851-6; 
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Boyson v. Deane, supra; Framyi v. Framji, supra. The 
Courts lean towards awarding compensation in light 
and air cases because the wrong is done by the wrong- 
doer upon his own property, Jethalal v. a en! 1904] 
28 Bom. 298, 304 ; Mohan v. Chunni, [1905] z 

4; cf. Aalhandas v. Zu/sidas, [1899] 23 Bom., 786. 


not afford adequate relief—e. g., allow the 
defendant to purchase the plaintiff's property against the 
latter s will, ante, 790; Jethalal v. Lalbhai, supra, Mohan 
v. Chw»m:;, supra. See also Jamnadas v. Atmaram, 
[0877] 2 Bom., 133; Shadiv. Anup, [1889] 12 All. 
435, F.B. ; Soshi v. Gonesh, [1902]29 Cal, 500 ; Aadidas 
v. Parjaram, [13890] 15 Bom., 309; Sultani v. Ram, 
[1500] P. R., no. 49. Where part of the injury may be 
compensated for in money, the Court may award 
damages for that part and grant an injunction in respect 
of the remainder, ante, 334-5. 


cl. (d)— Damages not recoverable, by reason, eg., 
of the defendant's insolvency, ill. "ol post. 


cl. (e)—4Ante, 76r. Ill. (^). Cf. s. 56 (a) post. 

multiplicity of judicial proceedings— may 
result, eg, from recurring violation of the plaintiff's 
rights, Afazi v. Afa, [1902] 26 Bom., 735, 736. See also 
Land origage Bank v. Ahmedbhoy, [1833] 8 Bom., 
35, 91; Venkatesa v. Ramasami, [1895] 18 Mad., 338, 
341-2. 

trademark =“ a mark used for denoting that goods 
are the manufacture or merchandise of a particular 
person," I. P. C., s. 478. Ante, 806-7. Ill. (æ) post. 

property—not of the importer and seller of goods, 
but of the manufacturer, en ol v. Droz, [1900] 25 
Pom., 433. Distinguish Ra/ii v. Fleming, [1878] 3 Cal., 
417, 428. 

I. (e)—Case of express contract, City of London 
v. Pugh, [1727] 4 Bro. P. C., 395. 

I. |b;— Trust, threatened breach. Re Chertsey 
Market, [1818] 6 Price, 261, 279 ; Balls v. Strutt, [1841] 
1 Hare, 146. " 

Il. (c)— This and the next six illustrations also 
contemplate cases of fiduciary relationship where a 
breach of 


trust is threatened. MacDeugal v. Jersey Hotel ` 
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Co., [1864] 2 H. & M., 528. As to payment of interest 
out of x lcs by railway companies during construction 
see Act X of 1395, s. 3. 

Ill. (d)—.Va/usch v. Irving, [1824] 2 Coop., 358; 
Shamnugger Jute Factory v. Ram, [1886] t4 Cal., 139. 
For the doctrine of ultra vires, see ante, 254 sqq. 

Ill. (e) - Williams, Avecutors, pt. I, bk. iii, ch. rt. 
In the case of an executor misconduct or insolvencv 
is not enough, consequential jeopardy to the testator's 
estate must be shown before an injunction will issue. 
Kerr, Inj., ch. xiv. See also Ingpen, Ex., 45. 

Ill. (f)—Ctf. s. 56, cl. (2), post. Anon, [1821] 6 
Madd., to. 

Ill. (g)— Cf. ss. 24 (d), 25 (e), ante. The injunc- 
tion does not operate indirectly as a specific performance 
of the settlement, but only to prevent an extraneous 
act in violation of it, and the settlement should 
apparently be one capable of specific enforcement 
under s. 12 (a) ante. Collett, 399. 

Ill. (/) —The contract of service between the parties 
constitutes a fiduciary relation and forbids the legal 
or medical— Ill. (¢)—adviser from taking advantage of 
his position. Davis v. Clough, [1337] 8 Sim., 262; 
Lewis v. Smith, [1849] t M. & G., 417 ; Evitt v. Price, 
[1827] 1 Sim., 483. 

Il. <j)—Palmer v. Paul, [1333] 2 L. J., Ch., 154. 
Implied obligation of a tenant. Ante, 772. 


Ill. (&)—Prati v. Breit, [1817] 2 Madd., 62 ; ante, 


772. 

Ill. ()—JMiZes v. Thomas, [1839] 9 Sim., 606, 609; 
and if A give notice to dissolve, this will not affect the 
injunction, 1 Stokes, A-Z. Codes, 985. Cf. Ganpat v. 
Annaji (1898] 23 Bom., 144 (Hindu family partnership). 
Ante, 772-4. Performance of particular terms of partner- 
ship may be enforced, Karri v. Kollu, [1908] 32 Mad., 
76. 

Ill. (22 -Question of waste as between, say, life- 
tenant and remainderman, ante, 795 ; Baker v. Sebright, 
[1880] 13 Ch. D., 179; Subba Reddi v. Chengalamma, 
Hass 22 Mad., 126, 129. Ghose, Z.L., 245-6. 

IH. (2)—EmQquitable or destructive waste as between 
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joint owners; Job v. Potton, [1875] 20 Eq., 84. No 
co-owner is allowed to offer to others the alternative 
of submitting to either a partition or a destruction of 
Joint propertv ; ante, 798. 

Ill. (o)— Pure trespass, /Jodgson v. Duce, [1856] 2 
Jur., N. S, 1014 ; Best v. Drake, [1853] 11 Hare, 369; 
ante, 791-4. 

Ill. (;»0—Disturbance of easement, Weale v. W. M. 
Waterworks Co. [1820] 1 J. & W., 358, 369. In this 
and the next ill. injunction is issued to prevent 
multiplicity of suits ; ss. 54 fe, 56 (a). Ante, So4. 

suit against several—so brought as to be 
binding upon all the villagers under: sec. 43 ante. - 
Collett, 417. 

Ill]. (q4)—2 Daniell, CZ. Pr., ed. 5, 1463; but see 
ibid, ed. 6, 1944. 

Ill. (»)— Trespass under colour of title ; Lonsdale v. 
Curwen, [1821] 3 Bli., 168; Mitchel? v. Dors, [1801] e 
Ves., 147 ; ante, 792-3. ; 

Ill. (s) — Nuisance, Soltau v. De Held, [1851] 2 Sim., 
N. S., 133 ; ante, 798-802. 

Ill. (£)— Nu uisance, Sampson v. Smith, [1838] 8 Sim., 
272. Umar v. Kewalmail [1909] 3 Sind L. R., 30. 
The nuisance may also result from noxious gases, 
offensive odours, dust or cotton fluff, Zand Morigage 
Bank v. AAmedbhoy, [13583] 8 Bom., 35, 54-5. 

Ill. («)—4Ante, 805; Sarnath v. Butler, (1906] 4 A.L. 
J.R., 11. Not only must the plaintiff's title to the patent 

the defendant's infringement thereof be shown, 
but also that the patent is valid and good, and the 
plaintiff has a meritorious claim. 

Il. @)—Ganga v. Moreshvar, (1889) 13 Bom., 358 ; 
ante, 805-6. Here too it must be shown that the equities 
are on the plaintiff 's side, and the work in which copy- 
right is claimed deserves to be protected, e.g., it is not 
seditious, Walcot v. Walker, [1802] 7 Ves., 1 ; Southey v. 
Sherwood, [1817] 2 Mer., 435. 1 Stokes, A.-J. Codes, 987. 

Il. (10)—.Vooroodeen v. Sowden, ees CES MEE. RES 

5 ; ante, 806-7. Rey v. Lecouturier, [1908] 2 Ch., 715 ; 
Smidt v. Reddaway, [1905] 32 Cal., 401 (trade-name). 

honest—and not a deceptioif upon the public, 1 

Stokes, of. cit., 987. i 
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Ill. rei —Fraudulent misuse of name with a view 
to the defendant's profit resulting, or likely to result, in 
loss to the plaintiff, Routh v. Webster, [1847] ro Beav., 
s61 ; Dixon v. Holden, [1869] 7 Eq., 488. Ante, 808. 

Ill. (sj; —Literary property, Gee v. Pritchard, [1818] 
2 Sw., 402; Woolsey v. Judd, [1855] 4 Duer, 379; 
ante, 808. Cf. s. 55, ill. (d). 

Ill. (3)— Protection of secret inventions and trade 
secrets, Fovatt v. Winyard, [1820] t J. & W., 394; 
ante, 809-10. Cf. Tipping v. Clarke, [1843] 2 Hare, 383, 
393; Hardy v. Veasey, [1868] 3 Ex, 107 (banker 
divulging state of customer's account). Distinguish ills. (A), 
(i) ante, where there is breach of trust, but not neces- 
sarily any damage to property; such damage is in the pre- 
sent case essential. Collett, 444-5. The real principle 
upon which the employee is restrained from making use 
ot confidential information which he has gained in the 
employment of some other person is that there is in the 
contract of service an implied contract on the part of 
the employee that he will not after the service is deter- 
mined use information which he has gained while the 
service was subsisting, to the detriment of bis former 
employer, Robb v. Green, [1895] 2 Q.B., 315 ; Kirchner 
v. Gruban, (1908] 78 L. J., Ch., 117. 

ss. When to prevent the breach of an obli- 
gation, it is necessary to compel the performance 


Mandatory 


injunction. 


of certain acts which the Court is capable of en- . 


forcing, the Court may in its discretion grant an 
injunction to prevent the breach complained of, 
and also to compel performance of the requisite 
acts. 


" illustrations. 


(a) A, by new buildings, obstructs du to the access and use of 
which B has acquired a right under the Indian Limitation Act, Part 
IV. B may obtain an injunction, not only to restrain A from 
going on with the buildings, but also to put down so much of them 
as obstructs B's lights. 

(b A builds a house with eaves projecting over B's land. B 
may sue for an injunction to pull down so much of the eaves as so 
project. " 

(c) In the case puteas illustration (2) to section Si, the Court 
may ‘also order all written communications made by B, as patient, 
to A, as medical adviser, to be destroyed. 
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(d) In the case put as illustration (y) to section 54, the Court 
may also order A's letters to be destroyed. ` 


(e) A threatens to publish statements concerning B which would 
be punishable under Chapter XXI of the Indian Penal Code. The 
Court may grant an injunction to restrain the publication, even 
though it may be shown not to be injurious to B's property. 

(f) A, being B's medical adviser, threatens to publish B's 
written communications with him showing that B has led an 
immoral life. B may obtain an injunction to restrain the 
publication. 

(zg) In the cases put as illustrations (v) and (w) to section 54, 
and as illustrations (¢) and (f) to this section, the Court may also 
order the copies produced by piracy, and the trade- marks, state- 
ments and communications, therein respectively mentioned, to be 
given up or destroyed. 


Principle—To prevent the breach of an obligation 
it may be necessary to restore things to status quo 
ante. '* A mandatory injunction is an order compellin 
a defendant to restore things to the condition in which 
they were when the plaintiffs complaint was made," 
Kerr, Znj., 31. Ante, 812. 


Scope—A mandatory injunction cannot be granted 
to create a new state ofthings, Sheonath v. Ali, [1904] 1 
A.L.J.R., 118 (invasion of privacy) ; ante, 817. 
obligation—defined, s. 3 ante; may arise out of a 
contract in which case the Court will be disposed to en- 
force a literal performance, and not mind inconvenience 
to the defendant or the public, L/oyd v. L.C.D. Ry. Co, 
[1865] 2 De G.J. & S., 568, 579; ante, 8i8-9; or other- 
wise, e.g., a tort, see ills.; ante, 813-8. A building on 
anothers land which does not particularly affect the 
laintiffs right of easement cannot be removed, 
anchod v. Mithabhai, [1904] 28 Bom., 428. 


necessary—for restoration to status guo ante, see 
under Scope above. e 

certain acts—e.g., removal of constructions upon 
exclusive, Gobind v. Gooroo, [1865] 3 W. R., 71, or joint 
property, Shadi v. Anup, [1890] 12 All., 436, Lachm: v. 
Ganga, [1907] 5 A. L. J. R.,93, Aanakayya v. Narasim- 
hulu, [1895] tg Mad., 38 (party wall), Bhim v. Ganga, 
[1908] rr O. C., 355, ante, 817-8 ; or land in which other 
members of the community have a common right, e.g., 
to perform religious ceremonies, Baiju v. Bulak, (1897 
24 Cal, 385 (case between Gyawals); or agricultur 
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holding, Ramanadhan wv. Zamindar of Ramnad, [1893 
16 Mad., 407 (as to buildings on non-agricultural lan 
see Prosunno v. Jagun, (1881] to C. L. R., 25, reg, 
9 C. L.R, 221); of constructions which disturb a right 
of easement: light and air, Jamnadas v. Atmaram, 
[1877] 2 Bom., 133, Nandkishor v. Bhagubhat, [1883] 
8 Bom., 95, Provabutiy v. Mohendro, [1881] 7 Cal., 453, 
Yaro v. Sanau//ah,[1897]19 All., 259, Anderson v. Har- 
dut, [1905] 9 C. W.N., 543, Mahomed v. Fafur, [1865] 
A W. R., 23, Kirpa v. Gourbakhsh, [1893) P. R., no. 2; 
way, G. /. P. Ry. Co. v. Nozwrojt, [1885] ro Bom., 390, 
Akbarali v. Abdul, [1893] Bom. P. J., 538; drainage, 
Abdul v. Gonesh, [1885] 12 Cal, 323, Sultani v. Ram, 
[1900] P. R., no. 49, Jairam v. Babaji, (1905] 1 N.L.R., 
i82 ; user, Muhammad v. Gulab, [1898] 20 All., 345 ; 
removal of trees, their roots, Lakshmi v. Tara, [1904] 
31 Cal, 944, or branches, Zari v. Shankar, [1894] t9 
Bom., 420, ante, 815; of obstruction to watercourse, 
Balabhadra v. Najtban, [1906] 4 C. L. J., 370; filling 
up of new channel of water, Venkatagiri v. Muddu- 
krishna, [1904] 28 Mad., 15, Sankara v. Secy. ef 
State, ibid, 72; cf. Gaekwar v. Gandhi, [1903) 27 
Bom., 344, P. C. ; ante,794-5 ; filling up of pits dug, 
Lakshmana v. Ramachandra, [1887] to Mad., 351. 
capable of enforcing—Cf. s. 21, cl. (4) ante; 
the Court will not interfere where it cannot pass a 
decree capable of execution. Ante, 199 sqq. 
discretion—S. 22 ante. .SA;5 v. Ameri, [1900] 20 
A. W. N., 191. Ante, 823 sqq. The Court may interfere 
when the injury is only threatened, Lakshmi v. Zara, 
supra, ante, 827, or has been completed, Provadbutty v. 
Mohendro, [1881] 7 Cal, 453, Rewa v. Vrijvalabh, [1903] 
6 Bom. L. R., 41; but it must weigh the amount of 


ary, loss, Ranchhod v. Lallu, [1873] 10 Bom. H. C. R., 
95, Delhi & London Bank v. Hem, [18871] 14 Cal., 839, 
Manekla! v. Nurbhgram, Dia Bom. P. J., 302, 
Dhannu v. agwan, [1903] P. L. R., no. 138, Behari v. 
Sheo, [1907] 3 N. L. R., 114, Aktlandamma/ v. Mudais, 


— 
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[1871] 6 Mad. H.C. R., 112, which cannot be adequate- 
ly compensated for by damages, Aadarbhar w. Rahim- 
bhat, [1889] 13 Bom., 674, Nandkishor v. Bhagubhai, 
[1883] 8 Bom., 95, ante, 826, s. 56, cl. (4) post ; especi- 
ally where the defendant has built in spite of the 
plaintiffs objection, Jamnadas v. Atmaram, VC 2 
Bom., 133, Gobind v. Ganesh, [1882] Bom. P. J., 63, 
Kirpa v. Gourbakhsh, [1393] P. R., no. 2, Provabutty 
v. Mohendro, supra. Distinguish Benode v. Soudaminey, 
[1889] 16 Cal, 252 (notice not followed by legal 
proceedings, building completed before suit) Where 
the injury caused to defendant by the injunction will 
be out of all proportion to the injury complained of ~ 
by the plaintiff, and amount to injustice, the Court will 
be slow to interfere, Myers v. Ca/fersom, [1890] 43 
Ch. D., 470, Behari v. Sheo, [1907] 3 N. L. R., 114, 
and in any case will restrict the injunction strictly to 
the extent of the invasion of the plaintiffs right, 
Beharee v. Ajnas, [1866] 6 W. R., 86, Abdul v. Gonesh, 
[1885] 12 Cal., 323, Bała v. Maharu, [1895] zo Bom., 
788. Distinguish Jamnadas v. Atmaram, [1877] 2 
Bom., 133, 139 ; ante, 824-5. Relief will also be denied 
where the plaintiff has acquiesced, Banee v. Ram, 
[5d 10 W. R., 316, Noyna v. — [1882] 9 Cal., 
609, Shama v. Babu, [1904] 24 A.W.N., 70, U/agappan 
v. Chidambram, [1906] 29 Mad., 497, ante, 822-3, or 
been guilty of /aches, Benode v. Soudaminey, supra, 
Ghanasham v. Moroéa, [1894! 18 Bom., 474, Abdul v. 
Emile, [1893] 16 All., Go, 72, Muhammad v. Gulab, 
AS 20 All, 345, Brommov. Keomcedinee, (1372] 17 
. R., 466, Kaushal v. Ganesh, [1901] 21 A. W. N., 53, 
ante, 820-1 ; the burden of proving acquiescence is On 
the defendant, Nandkishor wv. Bhagnubhar supra. Nor 
wil a mandatory injunction be granted which may 
compel the defendant to commit a wrongful act, e.g., 
a trespass, Navrojı v. Dastur, [t903] 28 Bom., 20. 
As to interference by an appellate Court with the 
discretion exercised by the lower Court, see ante, 
235, 744- e 
grant an injunction—Where in a suit for a 
perpetual injunction there is a geperal prayer for such 
relief as the Court may think fit, and by reason of 
the defendant's subsequent conduct the plaintiff be- 


e" 
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comes entitled to a mandatory injunction during the 
endency of the suit, such relief may be granted to 
ke Maganial v. Chotalal, [1901] 26 Bom., 136. For 
form of decree in a case of invasion of privacy see 
Sheonath v. Alt, [1904] 1 A. L. J. R., 118. The Court 
may also award damages in addition to, famnadas v. 
Atmaram, [1877] 2 Bom., 133, Addool v. Gonesh, [1885] 
I2 Cal, 323, or in lieu of, an injunction, Ghanasham v. 
Moroba, [1894] 18 Bom., 474, Nawaz v. Rustom7i, [1896] 
20 Bom., 704, Ka//randas v. Tulsidas, [1899] 23 Bom., 
286, Framji v. Framjt, [1905] 30 Bom., 319. Ante, 
834. 

Appointment of Commissroner— The Court in grant- 
ing a mandatory injunction may appoint a commis- 
sioner to decide the extent to which the defendant's 
building should be altered or removed, ChotalalZ v. 
Lallubhar,[1904] 29 Bom., 157, 161. Cf. Jamnadas 
v. Atmaram, supra, 139. 

Furisdictionof Mamlatdar— Balvantrao v. Sprott, 
[1899] 23 Bom., 761 ; Som v. Vinayak, [1900] 25 m., 
395, F. B. 

Execution of decree — Act. V of r9o8, Sch. I, Or. 
21, r. 32 ; ante, 835. 

Remedy for disobedience—Ante, 835, 543; Jawitri 
v. Emile, [1390] 13 All., 98 ; Pranjivandas w. Maya- 
ram, [1862] 1 Bom. H. C. R., O. C., 148. 


compel performance—the decree will be 
affirmative in form, ante, 7497, r$. 

Ill. (a)— F essel v. Chaplin, [1856] 2 Jur, N. S, 
931 ; Ratanji v. Edalji, [1371] 8 Bom. H. C. R, O. C., 
(St: Mahomed v. Fafur, (1865 lau W.R., 23; ante, 814. 
Obstruction must amount to a nuisance, Anath v. 
Galstaun, [1908] 35 Cal., 661. Mandat injunction 
may be granted to restrain local authority from altering 
highway so as to interfere with access to plaintiffs house, 
Arnott v. Whitby Urban Council, [1909] 73 J. P., 64. 

Indian Limitation Act—Act IX of 1908, ss. 26-7; 
Act XV of 1877, ss. 26-7. Cf. Ind. Easements Act,s. 15. 
. _ pulled down so much as obstructs—The 
injunction is to be Hmited to the injury actually caused, 
ante, 817, 824. gd 

x > 


Tnjunction 
when 


refused. 
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Ill. (b)—Nasarbhar v. Badrudin, [1891] 16 Bom., 
533, 535 ; Chattur v. Dhana, [1891] Bom. P. J., 287. 

Ill. (C).—Breach of trust. Ante, 785-8. 

Ill. (d)—Violation of a right of property. In both 
these cases the injunction is partly mandatory and 
partly prohibitory. 

Ill. (e;—Injunction granted to restrain a threatened 
defamation, though no right to property is in jeopardy ; 
ante, 810, 827. Shepherd v. Trustees of Port Bombay, 
[1876] 1 Bom, 132, is no longer good law. As to 
when malice is presumed, see Venkata v. Kofayya, 
[1889] 12 Mad., 374, 378. 

Indian Penal Code Act XLV of 1860, ch. xxi 
(defamation). . 

Ill. ( £)—Threatened defamation, involving further 
a breach of duty arising out of a fiduciary relation, 
as in ill. (c) above. Ills. (c) and (/) are cases of pro- 
hibitorv injunction and should have been placed under 
s. 54, ante, 8757. Collett, 454. 

Ill. ‘g)—See under ill. (7) above. 

56. An injunction cannot be granted— 

(a) to stay a judicial proceeding pending at 
the institution of the suit in which the injunction 
is sought, unless such restraint is necessary to 
prevent a multiplicity of proceedings ; 

(b) to stay proceedings in a Court not subordi- 
nate to that from which the injunction is sought ; 

Scope—This section summarises the main defences 
to a suit for an injunction, ante, 36, 755-67; cl. (a) to 
(e) are general ; the other clauses would apply to special 
cases. 

cannot be granted—Ante, 755, 826; the Court in 
the exercise of its discretion may refuse an injunc- 
tion upon other grounds also, but it must refuse one 
if any ofthe grounds specified in section 56 is sub- 
stantiated. 

Cl. (a), (b). Scofe—Judicial proceedings can be 
stayed only in a subordinate Court, and, it pending, 
where the injunction is necessary to prevent a multi- 
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plicity of proceedings ; ante, 764-6. Not applicable to 
applications for temporary injunctions, Amir v. Admr. 
Genl., [1895] 23 Cal., 351 ; contra, Sohara v. Ahmad, 
[1599] P. R., no. 57, Ahushalav. Dit Mail, [1903] 4 P. L. 

, 133. Distinguish Yairamdas v. Zamoníat, [1903] 
27 Bom., 357. Ante, 166. 

Similar Law —36 & 37 Vict., c. 66, s. 24, sub-s. 5. 
Pending proceedings cannot be now restrained in 
England, though the institution of proceedings may be, 
Besant v. Wood, [1379] 12 Ch. D., 630. Cf. Bills of 
Peace, 2 Story, Æq., ch. xxii. 

pending—Affu v. Raman, [1891] r4 Mad., 425, 
430 (execution of decree not yet applied for prohibited). 
For prohibition of execution of decree obtained impro- 
perly, see ante, 660, 766; prohibition refused, /agjivan 
v. Shridhar, [1877] 2 Bom., 252, Money v. Gour, 1884] 
rt Cal, 146, Muncherji v. Noor, [1303] 17 Bom., 711, 
Azizan v. Matuk, [1893] 21 Cal, 437, Deno v. Hari, 

1903] 31 Cal, 480, Fatteh v. Menghi, [1904] 5 P. L. 
4,99, Roshan v. Bhanpertala, [1887] 2 C. P. L. R. 
75, Mohan v. Potts, [1391] 5 ibid, 112. An injunction 
in respect of a contemplated judicial proceeding is not 
prohibited, r9 M, L. J., 14 (notes of recent cases). 
necessary to prevent a multiplicity of pro- 
ceedings—Venkatesa v. Ramasami, [1895] 18 Mad., 
338, Deno v. Hari, supra ; ante, 765. Relief may be 
necessary where one person claims or defends a gene- 
ral right against many, or where many claim or defend 
such a right against one, 2 Story, Eg., s. 854. Cf. s. 54, 
ill. (5) ante. 


in a Court—The injunction is an order in personam 
to the party, and not to the Court, Venkatesa v..Rama- 
sami, supra; 22 Cyc; 787; ante, 766. Cf. Raja ` 
Ram v. Dharam, [1905] 2 A. L. J. R., Gor. 
not subordinate — Venkatesa v. Ramasami, supra, 
Sethurayar v. Shanmugam, Erb 2t Mad. 353, (same 
Court), Mahif v. Chotu, [1883 H All., 429 (revenue 
Court), DAuronidhur v. Agra Bank, [1373] 4 CaL, 380 
396. Ante, 765. Distinguish Afu v. Raman, [1 891] 
D Mad., 425, 429, Manraj v. Radha, [1884] 4 A. W. 
+ 352. Suit for gleclaration that site of plaintiff's 
house is his property and not public road, and for 
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withdrawal of order for demolition issued by a magis- 
trate at the instance of a municipality, is not barred 
by this section, Jagannath v. Berhampur Municipality, 
[1907] 9 C. L. J., 286. No bar where execution 

ings are not pending in a superior Court, JVafaraja 
v. Subramania, [1908] 5 M. L. T., 294. 

(c) to restrain persons from applying to any 
legislative body ; > 

Ante, 763-4- 

any—whether in India or elsewhere, 1 Stokes, 
A.I. Codes, 988. The Court will as a rule abstain 
from interfering with any matter of a political character, 
Emperor of Austria v. Day, [1861] 3 De G. F. & J., 
217; ante, 811-2; 22 Cye., 757. “Chancery has no 
jurisdiction to protect purely political rights, such as 
those in respect to public elections," Z7etcher v. Tuttle, 
[1894] 25 L.R.A., 143. f 

(d) to interfere with the public duties of any 
department of the Government of India or the 
Local Government, or with the sovereign acts of 
a Foreign Government ; 


Ante, 763. Story, Za, s. 951 (e). 


public duties—which are legal under an express 
enactment or otherwise, ante, 763. 


Government of India—defined, Act X of 1897, 


s. 3, cl. 22. 3 
Local Government—defned, ibid, cl. 29. ; 
Public bodies with statutory powers—The Court ` 


not interfere with the 
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(e) to stay proceedings in any criminal matter; 

Ante, 766-7; Kerr vw. Corporation of Preston, 
1877] ó Ch. D., 466. Cf. s. 7 ante. 2 Story," Eg., s. 
93; 1 Joyce, Zny., 54. 

stay proceedings—For stay of criminal proceed- 
ings pending civil suits, see RayAumari v. Bamasundari, 
[1396] 23 Cal, 610, re Nana, [1892] 16 Bom., 729 ; 
re Tilak, [1902] 26 Bom., 785 ; re Zeg, [1893] 18 
Bom., 58r. 

criminal—.e., merely and purely criminal, ante 
767, 34; Daniell, CA. Pr., 1578. Cf. Jagannath v. 
Berhampur Municipality, [1907] 9 C.L.J., 286. 


( £) to prevent the breach of a contract, the 
performance of which would not be specifically 
enforced ; 


Principle—A contract which will not be affirma- 
tively enforced by a decree for specific performance will 
not be negatively enforced by an injunction ; ante, 
767-8. An injunction is a form of specific perform- 
ance, 22 Cyc., 844-5. For a qualification of this 
clause see s. 57 post. 

would not be specifically enforced —See ss. 17, 
21, ante; e.g. where the agreement is opposed to law, 
Bhikaji v. Bapu, [1877] 1: Bom., 550 (association of 20 
persons not registered as a company), or is one for 

ersonal service, iVusserwanji v. Gordon, r881] 6 
ion. 266 (agent and solicitor). Macdonell, Master & 
Serv. pt. fe ch. xvi. Cf. Mahip v. Chotu, [1883] e 
All., 429. 

(g) to prevent, on the ground of nuisance, an 
act of which it is not reasonably clear that it will 
be a nuisance ; 

Principle——A discretionary remedy will not be 
granted unless the Court is satisfied that it is: | 
needed, especially where the injury is only threatene 
Ante, 827-9. ere should a cause of action 
antecedent to the suit, cf. Ramlal v. Dalganjan, 
5 All., 369. 
| — dea a dig. ens done or permitted 
which injures or annoys another * the enjoyment of 
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his legal rights, 2 Cooley, Zorts, 1175. Cf. 3 Black- 
stone, Com., 215; Garrett, Nuisances, 3-4. Eg., -a 
privy .constructed regardless of the plaintiffs rights, 
though under the orders of the municipality, Jafir v. 
Kadir, [1888] 12 Bom., 634. 

not reasonably clear—Rattigan v. Muni. Com. 
Lahore, [1888} P. R., no. 106 (slaughter-houses), //aines 
v. Taylor, [1846] 10 Beav., 75, Framyi v. Framyji, [1905] 
30 Bom., 319, 325 (obstruction to light and air). 


Conditional injunction—A conditional injunction 
may be granted to prevent a nuisance, though it should 
not be a temporary injunction of indefinite duration ; 
the proper order is to grant a perpetual injunction 
conditional upon the defendant not removing the cause 
of prospective damage within a fixed period, Hari v. 
Munil. Com. Pindighat, [1901] P.R., no. 78. 


(h) to prevent a continuing breach in which 
the applicant has acquiesced ; > 

Principle—Delay defeats equity. Ante, 758-9. 

continuing breach—as in Barret v. Blagrave, 


—— 6 Ves, 104; not where the breach is caused by 
istinct acts, each complete in itself, ante, 823. 


applicant—.c., the plaintiff. 
uiesced—for the elements of acquiescence see 
ante, 822, 475 ; Leeds v. Amherst, [1846] 2 Ph., 117, 123. 
Cf. Ranchhod v. Lallu, [1873] 10 Bom. H C., 95. Light- 
wood, Zime Limit, ch. v, s. 2. 

(2) when equally efficacious relief can certainl 
be obtained by any other usual mode of proceed- 
ing, except in case of breach of trust ; 

Principle—An injunction is treated as an extra- 
ordinary remedy and is held not to be called for where 
redress in a different form, but effective and certain, is 
available to the plaintiff. Ante, 754. 

equally efficacious—.ec., practical and adequate ; 
ante, 761-2. . | 

relief—e.g., pecuniary compensation, Watson v. 
Ramchund, SÉ 18 Cal, 1o, P. C.; ` 


ai e 


Buta v. Hamir, 
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[1888] P. R., no. 22; Puna v. Gargyi, [1886] 1 C. P. 
La Muy I $5. 


certainly be obtained—Ante, 761-2 ; where the 
defendant is poor or insolvent a decree for damages will 
be infructuous, s. r2 (4), ill., ante. 


any other usual mode of proceeding-—-.7., 
a suit for money, CAedi v. Dy. Comr. Bahraich, [1900] 
3 O. C., 351 ; or damages, Raya v. Krishnabhat, [1879] 3 
Bom., 232, Dhunjibhoy v. Lisboa, [1888] 13 Bom., 
252, Ghanasham v. Moroba, [1894] 18 Bom., 474, 
Boyson v. Deane, [1899] 22 Mad., 251 ; or possession, 
Kanakasabai v. Muttu, [1890] 13 Mad., 445, 446-7: 
or an appeal under Bombay District Municipal Act dv 
of 1901), s. 86, Chunilal v. Surat City Municipality, 
[1903] 27 Bom., 403. Distinguish Gaekwar v. Gandhi, 
ibid, 344, P. C.; Gauri v. Lala, [1908] 12 O. C., 33. 


_ Alternative decree for damages—should be made, 
where injunction is refused, without referring the 
plaintiff to a fresh suit, ante, 523, 834; Wasarbhai v. 
Budrudin, [1891] 16 Bom., 533- Tn every suit for 
injunction, an issue should ordinarily be drawn raising 
the question of the amount of damages payable in the 
event of injunction being refused, and, if necessary, 
the plaint may be amended, Zejumal v. Chabilomal, 
[1909] 2 Sind L. R., 65. 
except in case of breach of trust—Cf. 
* 54 para. 3, cl. (a) ante. Nelson, /77., 506, sqq. Ante, 
7 - 


(7) when the conduct of the applicant or his 
agents has been such as to disentitle him to the 
assistance of the Court ; 


Illustrations. 

a) A seeks an injunction to restrain his partner, B, from 
—— — fe and effets. It thant nr 
improperly possessed himself of the books of the firm and refused 

access to . The Court will refuse injunction. ‘ 

(6) A manufactures and sells ce desi i them as 
= patent cruci "' though in they have never been 

- B pi Zeg Phan A cannot obtain an injunction 
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(c) A sells an article called “ Mexican Balm" stating that it ds 
— 


of divers rare essences, and has 
B commences to sell a similar article to which he 


name LB description such as to lend people into the belief that 
Balm. A sues B for an injunction 


a are ba AS pue 
Tee i. shows that A's Mexican Balm consists of 


restram 
nothing but scented how's tard Ax um ei — — as an 
honest one and he cannot obtain an injunction. 


Principie—He who seeks equity must do equity ; 
he who comes into equity must come with Gg ep D e. 
Ante, 756-8 ; 22 Cyc., 776. 
conduct—inequitable, ill. (e), or dishonest, ills. (4) 
= Gei, or likely to cause loss to the defendant, 
halam v. Sivaganga, [1904] 27 Mad., 409. But 
— no case of fraud upon the public is made out, mere 
JL — wil not disentitle plaintiff to 
4 ce v. Bushnell, [1908] 12 C. W. N., 753 
t pirated). Relief may be denied where the 
has been negligent, Seeni v. Santhanathan, 
1896] 20 Mad., 58, or has acquiesced in the injury, 
— v. Jey, [1864 t W. R., 228, Nil v. Jujyoo, [1873] 
20 W. R , 328 ; San aralingam v. Ralli, 29 Mad., 500”. 
er er amnadas v. Atmaram, [1877] 2 Bom. 4 133 ; oyna 
upikun, (1882) 9 Cal., 609, 611. 
disentitle—mere delay is not enough, Uda v. 


Imamuddin, [1875) 1 AIL, 82, and ‘standing by,’ to 
h right, should involve fraud or — 


exti le 
— atiray, [1878] 3 C. L: R., 1. Ante, 821. Cf. 
shar v. Muirhead, [1892] 14 All., 362 ; Krishna v. 
Mahomed, [1899] 3 C. W. N., 255 ; Ismail ~v. Jaigun, 
Cal., 570. The burden of proving acquiescence 


r 2 
Ben defendant, Benode v. Soudaminey, [1889) 16 


+. 252, 259 ; ante, 823 n. 
"m (a\— Littlewood v. Caldwell, (1822]11 Price, 97. 


Ill (b)— Morgan v. McAdam, [1867] 36 L. J., Ch., 


228. 
Il (c)——Perry v. Trucfitt, | 1842) 6 Beav., 66. Ante, 





:757- 
(4) where the applicant has no personal 


interest in the matter. 

| Principle—A Court of equity will not aida nominal _ 
E veer whose suit is an imposition on the Courts 
gg SR ee e eege, ` 














SPECIFIC RELIEF ACT, S. 57. 103 


personal interest—not limited to right of 
ownership, commodity or easement, as was — to 
be the law prior to this Act. (Cf. Shepherd v. Trustees, 
Bombay Port, [1876] 1 Bom., 132). 


interest—may be that of a member of a Hindu 
community, Baiju v. Bulak, [1897] 24 Cal, 385 ; ora 
ryot in a village, Ahmedbhoy v. Balkrishna, [1394] 19 
om., 391 ; or a tax-payer in a municipality, Paman v. 
Sholapur Municipality, [1897] 22 Bom., 646. Wherea 
village tank is common property of all the inhabitants, 
no single family can, on the ground of improvement 
and additions made by its ancestors, claim a right, by 
injunction or otherwise, to exclude the rest from contri- 
buting to its repairs, Sivaraman v. Muthaya, [1888] 12 
Mad., 241, P. C. (modg. 6 Mad., 229). 


Bombay Mamlatdars Act—A landlord in construc- 
tive possession through tenants cannot obtain an injunc- 
tion under Act III of 1876, s. 4, Desai v. Keshavbhai 
[1887] 12 Bom., 419, Nemava v. Devandrappa, [1890] 
15 Bom., 177, Aba v. Parvatrao, [1392] 18 Bom, 46. 
Distinguish CAntamanrav v. Bala, (1889) 14 Bom., 17. 


57. Notwithstanding section 56, clause (/), Injunction to 


where a contract comprises an affirmative agree- mpe nai pdt 
ment to do a certain act, coupled with a negative "e^t E 
agreement, express or implied, not to do a certain . Jo 
act, the circumstance that the Court is unable to- Es 
compel specific performance of the affirmative ne 









agreement shall not preclude it from granting an 
injunction to perform the negative agreement: ` 
provided that the applicant has not failed tc pem 
perform the contract so far as itis binding on  — 


= 
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(^) A contracts to sell to B the good-will of a business. A then 
sets up a similar business close by B's shop, and solicits his old 
customers to deal with him. This is contrary to his implied 
contract, and B may obtain an injunction to restrain A from it- 
ing the customers, and from doing any act whereby their good-will 
may be withdrawn from B. 

ic) A contracts with B to sing for twelve months at B's theatre 
amd mot to sing in public elsewhere. B cannot obtain specific 
performance of the contract to sing. but he is entitled to an 
"junction restraining A from singing at any other place of public 
entertainment. 

@) B contracts with A that he will serve him faithfully for 
twelve months as a clerk. A is not entitled toa decree for specific 

ormance of this contract. But he is entitled to an injunction 


nnd B from serving a rival house as clerk. 

(2) A contracts with B that, in consideration of Rs. 1,000 to be 
paid to him by B on a day fixed, he will not set up a certain 
business within a specified distance. B fails to pay the money. 
A cannot be restrained from carrying on the business within the 
spexified distance. 

Princible—To bind men's consciences to a fair and 
liberal performance of their agreements, Lumley v. 
Wagner, [1852] 21 L. J., Ch., 898, 902; ante, 97. 

Similar Law—Cf. s. 16, ante. 

Scofe— Exception to s. 56 (/), ante. There must be 
two — an express affirmative and an express 

or implied tive agreement, the latter separable and 
capable of eq e cognizance, and the plaintiff should 

his part of the contract, before the 

Coat will by injunction compel partial performance. 
Ante, 733-4 ; Langdell, Eg. /., 68-72. The section 

tive sanction in baste to the view — by 

Lord Selborne in Wolverhampton ce, Ry. Co. v. London ` ` 

&c. Ry. Co., [1873] 16 Eq., 433.440. Burn & Co. v. * 


I [1908] 36 Cal., 354, 364. The section does 
nt the present English doctrine, ibid, 368, but 


Der ** decisions cannot affect the codified law of 

India, Munisami v. Subbaravar, [1907]31 Mad., 97, 99. ` 

negative agreement-—-not invalid or objectionable ` 

grounds other than co existence with an a für E 

which is not specifically CS tre Pragji 

mre A 5 Bom. L. R, 878. The 4 r 
substance, 



















ante, 775, 7633 $ ar te m Vs Grutan, [1908] Á i wit 
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express—-r.g., not to take service elsewhere, 
Brahmaputra Tea Co. v. Scarth,(1885]r1 Cal., 545, 550, 
ante, 773-9 ; not to sell, Carlisles Nephews v. Ricknauth, 
[1882] 8 Cal., 809, Mackenzie v. Striramiah, [1390] 13 
Mad., 472, or consign goods to third parties, Swòda v. 
Badsha, [1902] 26 Mad., 168. Ills. (2), (c), post. 


implied— not merely subsidiary, incidental or 
correlative to the affirmative agreement, but supported 
by an express negative purpose, ante, 777-8 ; Star News- 
paper Co., [1893] W. N. | Eng.', 114. Callianji v. Narsi, 
[1394] 18 Bom., 702, 711, r9 Bom., 76. Ills (ò), (d), post. 


not to do a certain act—some specific thing on 
which you can put your finger, and not merely what 
is inconsistent with the subject-matter of the aflirma- 
tive covenant, Whitwood Chemical Co. v. Hardman, 
[1391] 2 Ch., 416 ; Fry, s. 857; ante, 778, 783. 


unable to compel specific performance — 
under any cl. of s. 21 ante, Madras Ry. Co. v. Rust, 
[1890] 14 Mad., 18, Ca//ianyi v. Narsi, supra, 15 Bom., 
715, Subba v. Badsha, supra, 171. 


shall not preclude—but the Court may refuse 
relief in the exercise of its discretion where the parties, 
e.g., are not on equal terms, Ca//iamj: v. Narsi, supra. 
Brahmaputra Tea Co. v. Scarth, supra. 


provided—He who seeks equity must do equity. 
Ante, 784-5. Ill. (e), post. Kerr, Znz., 360. 


Ill. (@)—Express negative agreement. As to 
agreements for sale of good will, see ante, 189-90 ; the 
agreement being unconnected with business- 
premises here may not be specifically enforced. As 
to agreements in restraint of trade see I. C. A., s. 27, 
esp. exc. 1; Auchterlonie v. Bill, [1868] 4 Mad. H C. 
R., 77 ; Burn & Co. v. McDonald, [1908] 36 Cal., 354, 


8 M e agn J.); United Shoe g. Co. v. Brunet, 
1909]78 L. J. P. Cor: Bromley v. Smith, ibid, 
. B., 745- 
Ill. (6)—Implied negative agreement not to solici 
custom, ante, 779. “In continuing to supply the 
laintiff s —— customers, (the defendant) has actual- 
b retained most valuable element of the thing sold 


> 
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to him ; — A. is to. compel the full and complete 
execution t according to its that 
E EE 

— — Graham, [18350] 1 Pars. Eq., 478, 2 


Wagner RD 2] 1 De G. M A m0 Mu. Cure SG, 
i 898] 23 Bom., t03. 

(a) Ta (5, Mn Mode Ry. Co. v. Rust, [1890] T4 

Mad., :8; Cellianjyi v. Narsi, supra; Burn & Co. v. 

MM: Donald atiomal Prov. Bank v. Marshall, 

[7889] — WS * 


— mA s gm negative agreement, not enforce- 
5 Ri. to peu Uu contrat so far ae Tt is 


binding on him, ante, 754. 
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RULES FRAMED UNDER SECTION St, 
SPECIFIC RELIEF ACT. 


Calcutta High Court. 


The High Court of Calcutta has framed the follow- 
ing rules: — 

3. Every application under sec. 45 of the Specific 
Relief Act, 1877, shall be made to the Judge or one of 
the Judges exercising the original civil jurisdiction of 
this Court. 

2. If a rule or alternative order be granted or 
made under sec. 46 of the said Act, the matter shall, 
unless otherwise ordered, be set down for hearing at the 
head of the peremptory list of contested suits for the 
day fixed by such rule or order. 


3. If cause be shown or answer made upon affidavit 
putting in issue any material question of fact, the Court 
may adjourn the matter to some early day for hearing 
upon the testimony of witnesses;to be examined in like 
manner as in a suit. 

4. When a matter is adjourned for hearing upon 

-ithe testimony of witnesses, either party may obtain 
summonses to witnesses and the procedure in all other 
respects shall be similar to that followed in a suit. 

5. Every application, affidavit, rule, order or other 
proceeding under the eighth chapter of the said Act, 
shall be entitled in this Court and in the matter of the | 
Act and of the applicant. (Calcutta Gazette, 1877, ph =, 
I, p. 1030.) — 

SS Unless | Act shall cali not umi y rule under sec. E 


— "other than the a 
Y the act to be dane or forb 
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eighth chapter of the said Act shall be made in like 
manner as to the service of the orders made by the 
Court in the exercise of its ordinary civil jurisdiction. 


Bombay High Court. 


The following rules have been framed by the High 
Court at Bombay :— 

257. E application under Chapter VIII of the 
Specific Relief Act shall be instituted in the matter of 
the Act and of the applicant, and be made on motion 
in open Court before one of the Judges on the original 
civil side of the Court, and shall be supported and 
answered by affidavits, unless in lieu thereof, or in 
addition thereto, the Court shall direct oral testimony 
to be taken. 

258. Any rule granted on such application as 

~ l, — Mie Judge éii oie inden, be 
returnable four days after service thereof, and all affidavits 
in reply shall be filed in the Prothonotary’s Office, and 
copies thereof served upon the applicant or his attorney 
at or before 4 o'clock on the day preceding the showing 
of cause against such application. 








APPENDIX E. 
INDIAN CONTRACT ACT. 
AcT NO. IX oF 1872. 
Definitions. 


[See Specific Relief Act, s.3, App. C, 30-31, 
supra. ] 
2. In this Act the following words and expressions 
are used in the following senses, unless a contrary 
intention appears from the context :— 
(d) When, at the desire of the promisor, the Consideration. 
promisee or any other person has done or 
abstained from doing, or does or abstains 
from doing, or promises to do or abstain 


from doing, something, such act or abstin- ic» è E 

ence or promise is called a consideration = | e E 

for the promise. Se 4 
(c) Every promise and every set of —— ES 













forming the consideration for each other, "ES 
is an agreement. 


‘g) An agreement not enforceable by law is Void ` 
said to be void. ke ? ent. 


(4) An agreement enforceable by law is a Contract. ` 
contract. 


(/) An agreement which is enforceable by 
at the option of one or more of the 
thereto, but not at the option of thee ot 

or others, is a voidable contract. ` * 
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(1) the suggestion, as toa fact, of that which 
is not true by one who does not believe it 
to be true ; 


(2) the active concealment of a fact by one 
having knowledge or belief of the fact ; 

(3) a promise made without any intention for 
performing it ; 

(4) amy other act fitted to deceive ; 


(5) any such act or omission as the law 
specially declares to be fraudulent. 


ExManmation —Mere silence as to facts likely to 
affect the willingness of a person to enter into a 
contract is not fraud, unless the circumstances of the 
case are such that, r being had to them, it is the 
duty of the person keeping silence to speak, or unless 
his silence is, in itself, equivalent to speech. 


dllustrations. 


(2) A sells, by auction, to B, a horse which A knows to be 
unsound. A says nothing to B about the horse's unsoundness. 
This is not — i. A. 

(^) B is A's daughter and has just come of age. Here the 

ron between the parties will make it A's. duty to. tell B if the 


horse is unsound. 
©) Bsays to A—* If you do not deny it I shall assume that 
horse is sound." 


the A says nothing. Here A's silence is 
equivalent to speech. 

e (4) A and B being traders, enter upon a contract. A has 
private information of a change in prices which would affect B's 
—— to proceed with the contract. A is not bound to 
inform 


18. ''Misrepresentation ` means and includes :— 


(r) the positive assertion, in a manner not 
warranted by the information of the — 
making it, of that which is not true, ough 
he believes it to be true ; 


> 
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(3) causing, however innocently, a party to an 
agreement to make a mistake as to the 
substance of the thing which is the subject 
of the agreement. 


77. "Sale" is the exchange of y fora price. Sale. 


It involves the transfer of the ownership of the thing 
sold from the seller to the buyer. 


[Cf. 56 & 57 Vict., c. 71, sec. t (3).] 

182, An “agent” isa person employed to do Agent, ` 
act for another or to represent another in d i with Principal. 
third persens. The person for whom such act is done — 
or who is so represented, is called the “ principal.” ! 








APPENDIX F. 
CODE OF CIVIL PROCEDURE. 
AcT NO. V OF 1908. 


SCHEDULE 7. 
ORDER XXXIX. 3 
[ Vide Specific Relief Act, sec. 53, ante, 765. ] 


` Temporary Injunctions. 
1. Where in any suit it is proved by affidavit or 


(a) that any property in dispute in a suit is in 
danger of being wasted, damaged or 
alienated by any party to the suit, or 
wrongfully sold in execution of a decree, or 

(4) that the defendant threatens, or intends, 
to remove or p vm of his property with a 
view to defraud his creditors, 

the Court may by order grant a temporary injunction 
to — such ae or make such other order for the 
purpose of staying and preventing the wasting, damag- 
ing, alienation, - sale, removal or pus of the 
y as the Court thinks fit until the disposal of the 

suit or until further orders. 

2. (1) In any suit for restraining the defendant 
from committing a breach of contract or other inj 
of any kind, whether compensation is claimed in the 
suit or not, the plaintiff may, at any time after the 
- commencement of the suit, and either before or after > 
judgment, a to the Court for a temporary injunction A- 
or restrain the 


of contract or injury complai 
contract or inj Ma Eke bi 


» 
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(2) The Court may by order grant such injunction, ~ 
on such terms as to the duration of the injunction, D 
ing an account, giving security, or otherwise, as the 
Court thinks fit. 

(3) In case of disobedience, or of breach of any 
such terms, the Court granting an injunction may order . 
the property of the person guilty of such disobedience 
or breach to be attached and may also order such 
person to be detained in the civil prison for a term not 
exceeding six months, unless in the meantime the Court 
directs his release. 


(4) No attachment under this rule shall remain in 
force for more than one year at the end of which time, 
if the disobedience or breach continues, the property e 
attached may be sold and out of the proceeds the 
Court may award such compensation as it thinks fit 
and shall pay the balance, if any, to the party entitled 
thereto. 

. The Court shall in all cases, except where it 
appears that the object of granting the injunction would 
be defeated by the delay, before granting an injunction, 
direct notice of the application for the same to be 
given to the opposite party. 

4. Any order for an injunction may be dis- 
charged or varied, or set aside by the Court on 
tion made thereto by any party dissatisfied —— 
order. 

5. An injunction directed to a 
binding not only on the corporation i 


all members and officers of the corporation 
personal action it seeks to restrain. BE 
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ORDER XI. 
Vide Specific Relief Act, sec. 44, ante, 156. ] 


Appointment of Receivers. 


t. (1) Where it appears to the Court to be just 
and convenient, the Court may by order— 

(a M Le a receiver of any property, 
whether before or after decree ; 

Lë remove any person from the possession 
or custody of the property ; 

(€) commit the same to the possession, custody 
or management of the receiver ; and 


(d) confer upon the receiver all such powers 
as to bringing and defending suits and for 
the realisation, management, protection, 
preservation and improvement of the 

am we h the collection of the rents and 

profits thereof, the application and disposal 
of such rents and profits, and the execu- 
tion of documents as the owner himself 
has, or such of those powers as the Court 
thinks fit. 

(2) Nothing in this rule shall authorize the Court 
to remove from the possession or custody of property 
any person whom any party to the suit has not a 
present right so to remove. 

2. The Court may by general or special order fix 
the amount to be paid as remuneration for the services 
of the receiver. 

3. Every receiver so appointed shall— 

| (a) furnish such security (if any) as the Court 

thinks fit, duly to account for what he shall 
receive in respect of the property ; 
(8) submit his accounts at such periods and 
in such form as the Court directs ; dë 
(© - the amount due*from him as the .— 
Ea directs ; and | — 
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(d) be responsible for any loss occasioned 
to the property by his wilful default or 
gross negligence. 
4. Where a receiver— Enforcement _ 
(a) fails to submit his accounts at such —— 
riods and in such form as the Court 
irects, or 


(è) fails to pay the amount due from him as 
the Court directs, or 
(c) occasions loss to the property by his wilful 
default or gross negligence, 
the Court may direct his property to be attached and 
may sell such property, and may apply the proceeds 
to make good any amount found to be due from him 
or any loss occasioned by him, and shall pay the IO TEE 
balance if any) to the receiver. ni 
5. Where the property is land ing revenue When 
the Government, E, ten yo — revenue de lector may 
been assigned or redeemed and the Court considers be appointed | 
that the interests of those concerned will be promoted CI Y 
by the management of the Collector, the Court — 
with the consent of the Collector, appoint Pes d S 
receiver of such property. — 
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APPENDIX A (3). 
PLAINTS. 8 
No. 32. 
MOVEABLES WRONGFULLY DETAINED. 


In the Court ot— 
A.B. ‘add description and residence) e. Plaintiff. 
against 
C.D. add description and residence) ... Defendant. 

A.B. the above-named plaintiff states as follows :— 

t. Onthe day of I9 plaintiff 
owned (or state facts showing a right to the possession) 
the mentioned in the schedule hereto annexed 
(or ibe the goods), the estimated value of which 
is rupees ` 

2. From that day until the commencement of this 
suit the defendant has detained the same from the 
plaintiff. 

3. Before the commencement of the suit, to wit 
on the day of 19 the plaintiff 
demanded the same from the defendant, but he refused 
to pun them 

[Facts showing when the canse of action arose 
and l that the Court has jurisdiction.) 

5. The value of the subject-matter of the suit for 
the purpose of jurisdiction is rupees and for 
the purpose of court-fees is rupees. 

6. The plaintiff claims— 


t) delivery of the said goods, or 
À rupees, in case delivery cannot be had. 


> 


(2) M mem compensation for the detention 
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NO. 34. 


RESCISSION OF A CONTRACT ON THE 
GROUND OF MISTAKE. 


( Title ). 
A.B. the above-named plaintiff states as follows :— 
t. On the day of 19 the 


defendant represented to the plaintiff that a certain 


piece of ground belonging to the defendant, situated 
at contained (ten bighas). 

2. The plaintiff was thereby induced to Luet zer 
the same at the price of rupees in the belief 
that the said representation was true, and signed an 
agreement, of which the original is hereto annexed. 
But the land has not been transferred to him. 

3. On the day of 19 , the 

` plaintiff paid the defendant rupees as part of 
the purchase-money. 

4. That the said piece of ground contained in fact 
only :five bighas'. E: 

(As in paras. 4 & 5 of form No. r [see form No. 32, 
supra ]). 

7. The plaintiff claims— 
(1) rupees, with interest from the 
day of 19 ! 


cancelled. 


(.) that the said agreement be delivered up and 
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2. The defendant is in possession of the same under 
a lease from the plaintiff. 

3. The defendant has (cut down a number of 
valuable trees, and threatens to cut down many more for 
the purpose of sale) without the consent of the 
plaintiff. 


(As in paras. 4 €& s of form No. 1.) 

6. The plaintiff claims that the defendant be res- 

trained by injunction from committing or permitting ` 
any further waste on the said premises. 


(Pecuniary compensation may also be claimed.) 





No. 36. 
INJUNCTION RESTRAINING NUISANCE. 
( Title). 


A.B. the above-named plaintiff states as follows :— 


:. Plaintiff is, and at all the times hereinafter 
mentioned was, the absolute owner of (the house 
No * street, Calcutta). 

a The defendant is, and at all the said times was, 
the absolute owner of {a plot of ground in the same 
street). 

3- On the day of I9 the 
defendant erected upon his said plot a slaughter-house, 
and still maintains the same ; and from that day until 
the present time has continually caused cattle to be 
brought and killed there (and has caused the blood and 
offal to be thrown into the street opposite the said house 
of the plaintiff). 

4. Im consequence the plaintiff has been compelled 
to abandon the said house, and has been unable to 
rent the same. 


(As in paras. 4 & s of form No. 1.) 
Kéi The plaintiff claims the defendant be restrained ` ` 
by injunction from committing or permitting any further | 
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NO. 37- 
PUBLIC NUISANCE. 
( Title). 


A.B. the above-named plaintiff states as follows :— 


r. The defendant has wrongly heaped up earth 

and stones on a public road known as street at 

so as to obstruct the passage of the public 

along the same and threatens and intends, unless 

restrained from so doing, to continue and repeat the 
said wrongful act. 


2. The plaintiff has obtained the consent in 
writing of the Advocate-General ‘or of the Collector or 
other officer appointed in this behalf; to the institution 
of this suit. 

(As in paras. + e s of form No. r.) 

5. The plaintiff claims— 

(1) A declaration that the defendant is not 


entitled to obstruct the passage of the — 
along the said public road. 


(2) An injunction restraining the defendafit from. -. 


obstructing the of the public alon 
the said. mg met and direciing" the 


defendant to remove the earth and stones 


wrongfully heaped up as aforesaid. 


No. 38. — eege: 
INJUNCTION AGAINST THE DI 
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2. By reason of such possession the plaintiff was 
entitled to the flow of the stream for working the 
mill. 

3- On the day of t19 „the 
defendant, by cutting the bank of the stream, wrong- 
fully diverted the water thereof, so that less water 
ran into the plaintiff s mill. 

4. By reason thereof the plaintiff has been unable 


to grind more than sacks per day, 
whereas before the said diversion of water, he was able 
to grind sacks per dav. 


(As in aras. 4 and 5 of form No. 1.) 
7. The plaintiff claims that the defendant be restrain- 
ed by injunction from diverting the water as aforesaid. 


No. 39. 


RESTORATION OF MOVEABLE PROPERTY 
THREATENED WITH DESTRUCTION, 
» |. AND FOR AN INJUNCTION. 


(Title). 
A.B, the above-named plaintiff, states as follows :— 


1. Plaintiff is, and at all times hereinafter men- 
tioned was, the owner of (a portrait of his grand-father - 
which was executed by an eminent painter), and of 

| | no duplicate exists (or, state any facts showing 
that the property is of a kind thai cannot be replaced 
by money). | E 
e x On the day of XE Tq : he 
deposited the same for safe keeping with the defendant. 
3. On the day of 19 be demanded the 
from the defendant and offered to pay all 
reasonable charges for the storage of the same. — : 
e dant refuses to deliver the same to ` 
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adequate compensation to the plaintiff for the loss of 
the (painting). 
(As in paras. 4 and 5 of form No. t.) 
8. The plaintiff claims— 

(1) That the defendant be restrained by in- 
junction from disposing of, injuring or 
concealing the said painting. 

(2) That he be compelled to deliver the same 
to the plaintiff. 


B 





No. 47. | 
SPECIFIC PERFORMANCE (No. 1). 
(Title). 


A.B., the above-named plaintiff, states as follows :— 


1. By an agreement dated the day of | 
and signed by the defendant, he contracted to ind ot 3 
(or sell to) the plaintiff certain immoveable poe | 
therein described and referred to, for the sum o dj ni. 
rupees. 


: — — € E applied to the the — 
cally to perform the agreement on but 
he defendant has not done SO. -. pa 


3. The plaintiff has been and still is ready 
willing specifically to perform the agreement — 

part, of which the defendant has had notice. T ES — SE 
© (As in paras. 4 — ES — 


~ 
The plaintiff claims order ` 
Lac : = H * 1e & — i = ] fe bebe —'" (ETE 
La a - períorir t eem 
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NO. 48, 
SPECIFIC PERFORMANCE (No. 2). 
( Title). : 
A.B., the above-named plaintiff, states as follows :— 
t. On the day of — . I9 , the plain- 


tiff and defendant entered into an agreement in writing 
and the original document is hereto annexed. 

The defendant was absolutely entitled to the im- 
moveable property described in the agreement. 

day of tọ „the plaintiff 

to the defendant and demanded 

id property. by a sufficient instrument., 

3. Onthe dayof to , the plaintiff again 
demanded such transfer (or the defendant re to 
transfer the same to the plaintiff ). 

4. The defendant has not executed any instrument 

transfer. 








5. The plaintiff is still ready and willing to pay the 
of the said property to the defendant. 
(As în paras. 4 and 5 of form No. 1.) 
8. The plaintiff claims— n 
- (1) that the defendant transfer the said 
property to plaintiff by a sufficient in- 
strument ( /ollowing the terms of the agree- 
ment ) ; 
(2) rupees compensation for withholding 
the same. e T 


* 
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APPENDIX A (4). , 
WRITTEN STATEMENT. 
No 13. 
DEFENCE TO SUIT FOR SPECIFIC PERFORMANCE. 


t, The defendant did not enter into the agreement. 

2. A.B. was not the agent of the defendant (Ou 
alleged by plaintiff). 

3. The plaintiff has not performed the following 
conditions—(condiftions). 

4. The defendant did not—‘al/leged acts of part 
performance). 


5. The plaintiffs title to the property agreed to be 
sold is not such as the defendant is bound to accept by 
reason of the following matter—(s/ate why). 


6. The agreement is uncertain in the following 
respects—(s/ate them). 
7. (or) The plaintiff has been guilty of delay ; 


8. (or) The plaintiff has been guilty of fraud (or - 
misrepresentation | ; 


9. or) The agreement is unfair. 


10. (or) The agreement was entered into by 
mistake. 


11. The following are particulars of (7), (8), (9), ' 10), 
(or as the case may be. 


12. The agreement was rescinded under conditions 
of sale, no. 1t (or by mutual agreements). ! — 
Un cases where damages are claimed and the Ge m 
ant disputes his liability to damages, p must y the ` 


agreement or the alle, or show 
_ . Other ground of defence he intends to rely on, eg., the 
atro od action, release, ` 






Indian Limitation Act, accord and 
fraud, etc) 
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DECREES. 
No. 12. 


DECREE FOR RECTIFICATION OF INSTRUMENT. 


(Title). 
It is hereby declared that the , dated the 
day of 19 , does not truly express the 
intention of the parties to such . And 


it is decreed that the said be rectified by 


No. 14. 


INJUNCTION AGAINST PRIVATE NUISANCE. 


(Titile. 
Let the defendant , his i genes servants and 
workmen, be perpetually restrain from burning, or 


causing to be burnt, any bricks on the defendant’s plot 
of land marked B in the annexed plan so as to occasion 
a nuisance to the plaintiff as the owner or occupier of 
the dwelling-house and garden mentioned in the plaint 
as belonging to and being occupied by the plaintiff. 


No 15. 
INJUNCTION AGAINSrt BUILDING HIGHER THAN 
OLD LEVEL. 


( Zitle). 
Let the defendant » his contractors, agents and 
workmen be perpetually restrained from continuing 


to erect upon his premises in. any house or 
building of a greater height than the buildings which 
formerly stood upon his said premises and which have ` 


— t WË e 
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been recently pulled down, so or in such manner as to 
darken, injure or obstruct such of the plaintiff's windows 
in hissaid premises as are ancient lights. 


No. 16. 
INJUNCTION RESTRAINING USE OF PRIVATE ROAD. : e 
( Title). — 
Let the defendant , his agents, servants and 


workmen, be perpetually restrained from using or 
permitting to be used any part of the lane at 

the soil of which belongs to the plaintiff, as a carri 
way for the passage of carts, carriages or other vehicles, 
either going to or from the land marked B in the ES. 
sinvexedt plan or for any purpose whatsoever. l 





















SCHEDULE Il. i2 
ARBITRATION. — 


| * 
18. Where any party to any agreement to refer Stay of: 
to arbitration, or any person claiming under him in- Where erede — 
stitutes any suit against any other party to the agree- to refer to — 
ment or any person claiming under him in respect of arbitration. 
any matter agreed to be referred, any party to such ` 
suit may, at the earliest possible opportunity and, in all - — EM 
cases where issues are settled, at or before such settle- — 
ment, apply tothe Court to stay the suit; and the . ~ 
Court, if satisfied that there is no sufficient reason why ` 1 
the matter should not be referred in accordance viti 5m E 
è the agreement ge to — ration, and. that the — 
. applicant was at the time when the suit was instituted __ 
. amd still remains, ready and willing to doallthihgs — 
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SCHEDULE 1. 
ORDER XXI. 


Execution of decrees and orders. 


(1) Where the decree is for any specific move- 


(2) 


(3) 


able, or for any share in a specific 
moveable, it may be execut«d by the 
seizure, if practicable, of the moveable or 
share, and by the delivery thereof to the 
party to whom it has been adjudged, or 
to such person as he appoints to receive 
delivery on his behalf, or by the detention 
in the civil prison of the judgment- 
debtor, or by the attachment of his 
property, or by both. 
Where any attachment under sub-rule (1) 
has remained in force for six months, if the 
judgment-debtor has not obeyed the 
decree and the decree-holder has applied 
to have the attached property sold, 
such property may be sold, and out of 
the proceeds the Court may award to the 
decree-holder, in cases where any amount 
has been fixed by the decree to be paid as 
an alternative to delivery of moveable 
property, such amount, and, in other cases, 
such compensation as it thinks fit, and shall 
y the balance if any) to the judgment- 
debtor on his application. 


Where the judgment-debtor has obeyed 
the decree and paid all costs of executing 
the same which he is bound to pay, or 
where, at the end of six months from the 
date of the attachment, no application to 
have the property sold has been made, or, 
if made, has been refused, the attachment 
shall cease. 


Where the party against whom a decree 
for the specific performance of a contract, 
or for restitution of conjugal rights, or for an 


injunction has been passed, has bad an _ 


We IP 
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(4) 


opportunity of obeying the decree and has 
wilfully failed to obey it, the decree may 
be enforced by his detention in the civil 
prison, or by the attachment of his 
property, or by both. 

Where the party against whom a decree for 
specific performance or for an injunction 
has been passed is a corporation, the decree 
may be enforced by the attachment of the 
property of the corporation or, with the 
leave of the Court by the detention in the 
civil prison of the directors or other 
principal officers thereof, or by both 
attachment and detention. 


Where any attachment under sub-rule (1) 
or sub-rule (2) has remained in force for 
one year, if the judgment-debtor has not 
obeyed the decree and the decree-holder 
has applied to have the attached property 
sold, such property may be sold: and out 
of the proceeds the Court may award to 
the decree-holder such compensation as it 
thinks fit, and shall pay the balance (if 
any) to the  judgment-debtor on his 
application. 


Where the judgment-debtor has obeyed 
the decree and paid all costs of executing 
the same which he is bound to pay, or 
where, at the end of one year from the 
date of the attachment, no application to 
have the property sold has been made, or if 
made, has been refused, the attachment 
shall cease. 


Where a decree for the specific performance 
of a contract or for an injunction has not 
been obeyed, the Court may, in lieu of or 


in addition to all or any of the 

aforesaid, direct that the act required to lic 
done may be done so far as icable by 
the decree-holder or other person 
appointed by the Court at the cost of the 
judginént-debtor, “and upon the act being 
done the expenses incurred | 


rights or for 
an injunction 


s. 260). 
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ascertained in such manner as the Court 
may direct and may be recovered as if they 
were included in the decree. 


Filusfrafton. 


A, a person of little substance, erects a building which renders 
uninhabitable a family mansion belonging to B. A, in spite of his 
ton in prison and the attachment of his property, declines 
to obey a decree obtained against him by B, and directing him 
to remove the building. The Court is of opinion that no sum 
realizable by the sale of A's property would — ege ^ compensate 
B for the depreciation in the value of his mansion. ,may apply 
to the Court to remove the building and may recover the cost of 
such removal from A in the execution — — 

34- (1) Where a decree is for the execution of a 
document or for the endorsement of a negotiable 
instrument and the judgment-debtor neglects or refuses 
to obey the decree, the decree-holder may prepare a 
draft of the document or endorsement in accordance 
with the terms of the decree and deliver the same to 

. the Court. 


(2 The Court shall thereupon cause the draft to 
be served on the judgment-debtor together with a 
notice requiring his objections (if any) to be made 
within such time as the court fixes in this behalf. 

(3 Where the judgment-debtor objects to the 
draft, his objections shall be stated in writing within 
such time, and the Court shall make such order 
approving or altering the draít, as it thinks fit. 


(4) The decree-holder shall deliver to the Court a 
copy of the draft with such alterations (if any) as the 
Court may bave directed by the law for the time being 
in force ; and the Judge or such otlicer as may be 
appointed in this behalf shall execute the document so 
delivered 


(5) The execution of a document or the endorse- 
ment of a negotiable instrument under this rule may 
be in the fo ing form, namely :—*' C. D., Judge of 
the-Court of (or as the case may be), for A. B., ina 
suit by E. F.-against A. B," and shall have the same 
effect as the execution of the document or the endorse- 
ment of the negotiable instrument by. the party ordered 
to execute or endorse the same. . — ! 
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6) The Court or such officer as it may appoint in 
this behalf, shall cause the document to be registered, 
if its registration is required by the law for the time 
being in force or the decree-holder desires to have 
it registered, and may make such order as it thinks fit 
as to the payment of the expenses of the registration. 


35. (1) Where a decree is for the delivery of any Decree for 
immoveable property, possession thereof shall be immoveable 
delivered to the party to whom it has been adjudged, ez 
or to such person as he may appoint to receive delivery eg T 
on his behalf, and, if necessary, by removing any person S 
bound by the decree who refuses to vacate the 
property. 

(2) Where a decree is for the joint possession of 
immoveable property, such possession shall be delivered 
by affixing a copy of the warrant in some conspicuous 
place on the property, and proclaiming by beat of 
drum, or other customary mode, at some convenient h 
place, the substance of the decree. 


(3) Where possession of any building or enclosure 
is to be delivered and the person in possession, being 
bound by the decree, does not afford free access, the E 
Court, through its officers, may, after giving reasonable 
warning and facility to any woman not appearing in 
public according to the customs of the country to 
withdraw, remove or open any lock or bolt or break 
open any door or do any other act necessary for putting 
the decree-holder in possession. 


36. Where a decree is for the delivery of any Decree for 
immoveable property in the occupancy of a tenant or deli 
other person entitled to occupy the same and not 
bound by the decree to relinquish such occupancy, the when in 
Court shall order delivery to be made by affixing a occupancy 
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APPENDIX 


G. 


1 INDIAN LIMITATION ACT. 


Acr No. IX OF 1908. 


ro. Notwithstanding any thing hereinbefore con- 
tained, no suit against a person in whom property has 
become vested in trust for any specific purpose, or against 
his legal representatives or assigns (not being assigns for 
valuable consideration), for the purpose of following in 
his or their hands such property or the proceeds thereof, 
or for an account of such property or proceeds, shall 


be barred by any length of time. 


Schedule T. 


— 
ST "S eriod of 
Description of suits. | limitation. 


3.— Under the Specific Relief 
Act, 1877, section 9, 
to recover possession 
of immoveable propert 1 





Six months .. 


Time from which 


period begins to run. 
i 


When the disposses- 
sion occurs. 





41.—To restrain waste ...| Three years When the waste 
begins. 
42.—For compensation for Do. s... | When the injunction 
injury caused by an in- ceases. 
junction wrongfully - 
obtained. 
48.—For specific moveable Do. -..| When the person 
‘ or ac- e having the right to 
uired by theft, or ! ion of the 
dishonest > misappro- property first learns 
priation or conversion in w possession 
or for isati it is. 
for ->k taking $ 
or detaining same. — 
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LIMITATION ACT. 22r 
— e |, Period of | Time from which 
Description of suits. limitation. | period begins to run. 





49.— For other specific move- | Three years. | When the property is 


able property, or for! wrongfully taken or 
compensation for injured, or when the 
wrongfully taking or detainer's possession 
injuring or wrongfully becomes unlawful. 


detaining the same. 


9r.—To cancel or set aside Do. vn | When the facts en- 
an instrument not titling the plaintiff 
otherwise provided for. to have the instru- 


ment cancelled or 
set aside become 
known to him. 


92.— To declare the forgery Do. ...| When the issue or 
of an instrument registration becomes 
issued or registered. —— to the plain- 


93.— To declare the forgery Do. es | The date of the 
of an instrument at- attempt. | 
tempted to be enforced 
against the plaintiff. 


95-—To set aside a decree Do. s.. | When the fraud 
obtained by íraud or becomes known to 
for other relief on the _ the party wronged. 


ground of fraud. 


96. — For relief on the ground Do. -.| When the mistake 
of mistake. becomes known to 


113.—For specific performance 
of a contract. 
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Period of L Time from which 


Description of suits. limitation. . period begins to run. 





118.—To obtain a declaration l Six years “s. | When the alleged 


that an alleged adop- | | adoption becomes 
tion is invalid, or never, | | known to the plain- 
in fact, took place. | tiff. 

119.—To obtain a declaration’ Do. „t When the rights of 


that an adoption is the adopted son as 


valid. such are interlered 
|! with. 
120. — Suit for which no period Do. ..|] When the right to 
of limitation is pro- sue accrues. 
vided elsewhere in this 
schedule. 


The date of the alien- 


125.—Suit during the life of a | Twelve years i 
- ation. 


Hindu or Mahomedan | 
female by a Hindu or 

Mahomedan who, if | 
the female died at the 

date of instituting the | 
suit, would be entitled 

to the possession of 

land, to have an alien- 

ation of such land 

made by the female 

declared to be void 

except Tor ber life or 

until her re-marriage. 


the law of the takes possession of 
itakshara to set aside | . the property. 
his father's alienation 
of ancestral property. 


ey ^ Hindu governed Do. ..| When the  alienee 


129. — By a Hindu for a decla Do. ..| When the right is 
ration of his right to denied. 
maintenance. 


133.— To recover moveable Do. . ..| The date of the pur- 
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LIMITATION ACT. 223 
— Period of | Time from which" 
Description of suits. | limitation. | period begins to run. 





134.— To recover possession Twelve years. | The date of the trans- 


144.— For possession of im 


of immoveable  pro- | fer. 
perty conveyed or be- ` | 
queathed in trust or | 
mortgaged and after- | 1 
wards transferred By ) 
the trustee or mort- 
gagee for a valuable | | 
t 


consideration. 
141.—Like suit by a Hindu| Do.  ...| When the female = 
or  Mahomedan  en-| dies. | — 
titled to the posses- ` , 
sion of immoveable | | 
roperty on the death | e 
eg a Hindu or Ma- 
homedan female. | | = > 
142.—For possession of im- Do. ~. | The date of hede ~ 
moveable property, | possession. or dis- 
when the plaintiff, while - . f continuance. — — 


in possession of the 
roperty, has been 
di (e or has 
discontinued the pos- 
session. 









moveable property or 
any interest therein 


. not hereby otherwise 
specially provided for. 
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APPENDIX H. 
INDIAN REGISTRATION ACT. 
Acr No. XVI OF 1908. 
[ Pide Specific Relief Act, s. 4 (c), supra, 32.) 





17. (1) The following documents shall be registered 
if the property to which they relate is situate ina 
district in which, and if they have been executed on or 
after the date on which, Act No. XVI of 1864, or the 
Indian Registration Act, No XX of 1866, or the Indian 
Registration Act, No. VII of 1871, or the Indian 
Registration Act, No. III of 1877, or this Act came 
or comes into force, namely :— 


(a) instruments of gift of immoveable property ; 


(b; other non-testamentary instruments which 
purport or operate to create, declare, 
assign, limit or extinguish, whether in 
present or in:future, any right, title or 
interest whether vested or contingent, 
of the value of one hundred rupees and 
upwards, to or in immoveable property ; 


(c) non-testamentary instruments which ac- 
knowledge the receipt or payment of 
any consideration on account of the 
creation, declaration, assignment, limita- 
tion or extinction of any such right, title 
or interest ; and 

(d) leases of immoveable property from year to 
year, or for any term exceeding one year, 
or reserving a yearly rent. 

Provided that the Local Government may, by order 
published in the local official Gazette, exempt from 


thefoperation of this sub-section any leases executed 


in any district, or part of district, the terms granted 
which do not'exceed five vears and the annual rents 
reseryed by which do not exceed fifty rupees. 





REGISTRATION ACT. AS 


(2) Nothing in clauses (4; and cj of sub-section +) 
applies to 


(i) any composition-deed ; or 


ii) any instrument relating to shares ina Joint 
Stock Company, consisting in whole or in 
! part of immoxveable property ; or 


Gii) any debenture issued by any such company 
and not creating, declaring, assigning, 
limiting or extinguishing any right, title 
or interest, to or in immoveable property, — 
except in so far as it entitles the holder 
to the security afforded by a registered 
instrument whereby the company has 
mortgaged, conveyed oor otherwise 
transferred the whole or part of its im- 
moveable property or any interest therein 

e to trustees upon trust for the benefit of 
the holders of such debentures; or 


(v) any endorsement upon or transfer of any |. 
debenture issued by any such company; `- 
or — 


(v) any document not itself creating, declaring, 
assigning, limiting or extinguishing any ` 
right, title or interest of the value of | 
one hundred rupees and upwardstoor | 
in immoveable property, but merely creat- 
ing aright to obtain another document ` 
which will when executed, create, de-  — 
clare, assign, limit or extinguish any such ` ` 
right, title or interest ; or i 156 

dë, 


(vi) any decree or order of a Court ar l any 
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(X) any order granting a loan junder the Agri- 
culturists Loans Act, No. XII of 1884, 
or instrument for securing the repayment 
of a loan made under that Act ; or 


(xi) any endorsement on a mortgage deed ac- 
knowledging the payment of the whole 
or any part of theimortgage-money, and 
any,other receipt for payment of money 
due under [a,mortgage;when the receipt 
does*. not purport to extinguish the 
mortgage; or 

(xii) any certificate of sale granted to the pur- 
chaser of any property sold by public 
auction by a Civil or Revenue officer. 

(3) Authorities to adopt a son, executed after the 


first day of January, 1872, and not conferred by a will, 
shall also be registered. 


49. No document required by section 17 to be 
registered shall— 

(a? affect any immoveable property comprised 
therein ; or 

(6) confer any power to adopt ; or 

(c) be received as evidence of any transaction 
affecting such property or conferring such 
power, 
unless it has been registered. 


So. (1) Every document ofthe kind mentioned in 
clauses (a), (4), (c) and (d; of section 17, sub-section CA 
and clauses (a) and (4) of section 18, shall, if duly 
registered, take effect as regards the property comprised 
therein, against every unregistered document relating to 
the same property, and not being a decree or order, 
whether such unregistered document be of the same 
nature as the registered document or not. 


- (2) Nothing in sub-section (1) applies to leases 

exempt under the proviso to sub-section (1) of section 
17, or to any document mentioned in sub-section (2) of 
the same section, or to any registered document which 
had not priority under the law in force at the com- 
mencement of this Act. - 





REGISTRATION ACT. 227 


Explanation. — 1n case where Act No. XVI of 1864 
or the Indian Registration Act, No. XX of 1866, was in 
force in the place and at the time in and at which such 
unregistered document was executed, *'unregistered ” 
means not registered according to such Act, and, where 
the document is executed after the first day of Julv, 
1871, not registered under the Indian Registration Act, 
No. VIII of 1871, or the Indian Registration Act, No. 
III of 1877, or this Act. 
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APPENDIX I. 
THE COURT FEES ACT. 


Act No. VII or 1870. 


7. The amount of fee payable under this Act 
in the suits next hereinafter mentioned shall be com- 
puted as follows : — 
iv. In suits— - 
(a) for moveable property where the subject- 
matter has no market-value, as, for in- 
stance, in the case of documents relating 
to title, 
(€) to obtain a declaratory decree or order, 
where consequential relief is prayed, 


(4) to obtain an injunction, — 
according to the amount at which the relief 
sought is valued in the plaint or memoran- 
dum of appeal. 


‘In all“ such suits the plaintiff shall state the 


amount at which he values the relief sought. 


X. In suits for specific performance — 


of a contract of sale—according to the 
amount of the consideration ; > 

(5, of a contract of 
the amount agreed to be secured ; - 


(e) of a contract of lez to the 
e amount of the fine or premium. 


to be 
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SCHEDULE I. 


AD VALOREM FEES. d 









Number. | | Proper Fee. 


— MÀ ——— — — — — 


SRS TE 

2. Plaint in a suit for | T" l A fee of one-half 
possession under ‘the Spe- ` the amount pres- 
cific Relief Act, 1877, 5. 9." | cribed in the fore- 


| showing the proper 
ad — p is 

annexed to Sche- 
| dule I, Court Fees 
Act.] 
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SCHEDULE II. 
FIXED FEES. 
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17. Plaint or memorandum 5 | dc Fae = 
of appeal in each of the follow- ` S cR c 
ing suits :— " EE E S open e 
ii. To obtain a decla- | * ue 
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no consequential xe. pm 
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constructive possession ias owe 77. 38 
custody wae ees ese 76, 38 
decree, effect of eee T eee 83, 42 
finality of pes ove we 83. 36, «3 
not res judicata in title suit. ... l 83-4, 42 
dispossession, extent of dee wind 78, 37, 40 
facts to be proved by plaintiff sài — — 
history of  ... eee DI ose ees 71-2 
immoveable property ... ove cos Sr. er 
in India, under Act XIV of 1859, s. 15 — 67 
I of 1877, 5. 9 * 67, 36 
inadmissible defences in de ege 82, 42 
incorporeal rights ege en - 79-82 
injunction eee ove M 83, 42 
limitation * eve 67, 68, 36, 44, 134 
mesne profits - ege ace 83. «2-3 
no question of title * dde aud 69, 84, «2 
not against Government eee wee 84, 36 
objects of — EI 69, 70, 72-4, 7 
partial possession owe cee aba Zei 
plaintiff, who may be ... DT eee eee 
lessee and lessor ... qu ewe 77-8. ip 
mortgagee and mortgagor  ... owt 77. 38 
title suit treated as eeng — ave e 4, «f 
writ of novel disseisin owe — wee, — 2E 
Possessory TITLE, 
in ejectment ees eee wes — 
other cases Me eim * 64, 66, 71 
nature and extent of  ... ose eee 79, 35 
suit on c.. ... HE ... +. 
when available ves — see -A 
POSSIBILITY 
of performance, see IMPOSSIBILITY, PERFORMANCE «s 345 
right, see RIGHT. : 
POTHIER, c2 
on concurrence in contract ove i se A5 
e elements of contract ose oes ^ -- t 
PovERTY arin ege eeng 163, 460, 476, 76: 
of executor or trustee ... eee t | 719 | 
Power, 3 Ea rior 
document executed in pursuance of, rectified | 
due exercise was P Ki: 
|. informal instrument of, and charities — 
— statutory di » DEE ... — — 
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Pace. 
PowER—con id. ^ e 
to perform contract, see ABILITY ... ese -- 457 
subsequently acquired ..- em -.. 458 
PREAMBLE 
of Act, shows scope... © - owe — i 
PRE-EMFPTION, 
a of Ss exe 22 . 494” 
right enforcement A 163, 2127, 541, 773”. 52 
' not affected by notice ... Ud. — 
PRESUMPTION, 
regarding immoveable property ... sso 119, 54 
See ILLEGAtITY, PARDANISHIN. 
Pretium affectionis eee Ao ek 9, 90 I, TIO 
PREVENTION, 
true specific performance — ees "EE 
—— * 
abatement ewe 217, 219, 227, $35, 57, 59, 67 
of knowingly and deliberately fixed ... MEET 
LIP oe >... =... : KEE? es r2 
rectification of ees ese eee ore 608 
uncertain weg een ge 204-5 
where fixed by Court — DEET ... ... 205 
not so fixed —- eee oa eme nl 
Priest, SS - E 
attached to tem see EMPLE oo =... ... 625 - E — 
not so attached wee ... EEN l sss — 67 NN 


Principat and agent, see AGENT — .-. ai ees 
geng | 
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PROCEEDINGS, see MULTIPLICITY 
execution, and declaratory suit — see v» 40 
stay of, in Court Civil "EN — e. 764 
Criminal bei — eech, NOD 
thakéust e ge iom e aus — dE 
PROFESSIONAL 
man, breach of confidence by vec * 785-6 
PROFIT, 
dependent on future events s.e ene $ e 152 
PRoriTs, see IMMOVEABLE PROPERTY, PossESSORY 
Suit, VENDEE. 
PROMISE, 
absolute - gen ase ese oëe 338 
conditional ... eee eve sie as- 335 
defined oes ove — T II, 237 
performance by plaintiff of his  ... — e 442 
promisor's power to fulfil eee eee ess 21 
reciprocal eege IIS ... CET 324-5 
PROMISEE, 
right of, to damages and specific relief ews — “Man 
PROMISOR, 
bankruptcy of ... ose e+. ae 358 
death of, before performance eee soe «ss 500 
default of eee II ... ons eee 345" 
misadventure of — geg — e 347 
repudiation by joint  ... ege eee ewe 125 
PROMISSORY NOTE, see BILL or EXCHANGE. 
endorsement of eve soe eee — 
PROMOTER 
of company, contract by 258, 505-6, 75-9, 93, 109-10 
fiduciary position of ... E 261, 74 
when enjoined coe coe e. 808 
See Company, CORPORATION, DIRECTOR. 
t PROPER RATE’ “+. T we. eve 367 
PROPERTY, o 
declaration regarding — ove ves. A 
encumbered, sale of EEN eege soe Sod 
exoneration of, contract for eee e ... 143 
immoveable and moveable vee .119, 64, 98, 176-7 
See IMMOVEABLE and MOVEABLE. =e 
in custodia legis -"- EE) ... - 690, ~ rs2 | 
medio -- eee owe ger 687, 690 — 
joint, receiver for = iv * 591. 
sale of a see ee sg 
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PROPERTY —«confd, 
literary — — ces 
not capable of enjoyment eee 


of fluctuating or speculative value 
which receiver may be appointed 

rights of, and injunction 

specific, contract relating to eee 


trust, see TRUST. 


vexatious interruption to enjoyment of 


PROPOSAL, 
defined ege 
memorandum of 
revocation of 
PROSECUTION, 
stifling 
PROSPECT, 


building obstructing 


PROSPECTUS, 


misrepresentation in 


See CHaTTELs, ESTATE. 
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PROTECTION, see SETTLEMENT. 


PUBLIC 
benefit -— 
fraud upon 
inconvenience to 


interest, and specific performnace ... 
offices 


safety 
Pvsric DUTIES, 


ment of, by Presidency High Courts 


conditions of oe. 
not allowed against Crown 
procedure — 


arbitration eee * 
ides freedom ed 
classification of cases against ween 


internal ment ` 


`a described DEE 

doctrine not to be extended Ze 

sl ad of — 

| regarding affirmance of contract ... 
pr — m pm See TRADE. * 
— — — — à 
— — ee F ^ DL 
" Pu / CH e E E e 


See MANDAMUS. 


673, 159-64 
573-4, 161-2 
675, 163 
674, 163-4 
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PUFFING, sce ADVERTISEMENT, AUCTION-SALE. 
PURCHASE, see SALE, VENDOR AND PURCHASER. 
of one’s own property ... — eee «. 582 
onus of proving ona fides owe vee «+» FOÓ 
PuRCHASER, see TRANSFEREE, VENDEE, VENDOR. 
bona fide for value, may resist rectification eee 32, 564, 7f 
rescission — 578, 724 
_ specific performance ... 3757, 513, roó 
rights of geg ess 471, 482, 533, 29 
pendente lite A eae eeng es 713 
personality of ‘ve eee ese de AD 
silence of, see CONCEALMENT — ese 288, 419. 572 
under settlement eg wie eee ees AE 
Q = 
Outa Timet, 
bills in equity see — eee 37, 615 
and bills of peace os eee 615, 739 
principle of owe — 33, 601, 683, 132, 156 
QUIETING 
of doubtful title — vá d e 653 
Qvir, 
notice to wae — — — um Gee 
served by receiver T Zn 706, 712 
Quo Warranto ES ceo seg «ss 6777 
R 
RAILWAY, e 
trackage and operating contracts ... — 139, 526 
See CONTRACTS. 
RATIFICATION ZI eee cee 593. 770 
REAL 
contract of Rome eee - ese wes 316 
REALTY , 
and personalty, contracts for sale of eee e tig 
e contracts for sale of DEET ceo ... .. 122 
savouring of s.. ... ... --- 143 
REASONABLE 
certainty —... o" eee — ese 
doubt . «es wie ... ... 
interpretation eee ewe eee 
| misapprehension, See MISAPPREHENSION. 
- what is "n see ef oe “a 
T$ e : 3 * 
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RECEIVER - ~ ese DEE a. ^ 578 5 * 
accountability to court ... — ave oe 721-2 —— 
accounts of ... "x wë echt a- 292. 2 
acknowledgment b wor E e * — FIST 
and corporation adis, analogy between eee e 733” 
—— — ege — 799. s 
application KEE) KKK ... ese 7 
be for appointment of — = 726, 729 
affidavit supporting — edé iw cc e 
by defendant sve wi een 729 
appointment of, after decree eee ese vas... ` 
and temporary injunction — 683. 686, 702 
by decree ses val 223. 729 
ginge not suspend limitation ... Ss ` 
effect of D wit ZE m 


may change possession but not affect title 700 


destroy adverse possession of trespasser 700 
— object of ait ste 37; 683 
order of awe em eser FIO 
collateral attack upon e. 731 
strictly construed ` ase 705 
pending suit súš — 684, 756 
when made . geg Kë o> 229 
takes effect... ous 701-2, 730 
contract by eve pen ess 7'4 
costs, charges and expenses of — gen 715. 757 
court, discretion of sve e. 685, 724, 156-7 
danger imminent, right clear ... .. 688 
justice or convenience awe 690, 157 
multiplicity of action EM 689 -= 
jurisdiction of * — 684-5, 757 | 
over after discharge  .. ons e 
“=. e LIII 7! 


default, wilful, of ia see 
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RECEIVER—contd. 
mortgage by soe ees ees 713-4 
negligence of, gross Von M * 718. 725 
officer of court geg ese ose 699, 701 
order of appointment, see appointment above. | 
payment of debt by — — ~ öss e 715 
position of — oe — T 
possession of, subject to existing liens and prior charges 
702-5, 157 
taken by ... eve ses 708-10 
powers of, defined by court ese - 710-2,1757 
practice regarding appointment of, under 
Act XIV of 1882 s.. s.. 726" 
proceedings against, by stranger eee ess 731 
property made over to ~ eve ede es 690 > 
in foreign country ese ose 709-10 
infant's ees eee eae e 697 
joint s.. “** DÉEN "- 691 
life-tenanc T TI | DI "o s.. 69t 
mortgag eee eee ees s. 694 
partnership concern — ose e 692 
trust +. DT DEE CET) 
protection by Court ... | — vee eve E 
provisional remedy ose — eve sos 42 
purchase of property held by gek eve coe #7 IK 
removal or change of eve * 724-5, E 
remuneration of "- -— sue iis c A — — 
retirement pendente lite € eee — be 
sale by K á a CEET "— EE? 71 3-4 rss 
setting aside of ` -"- "-- oe 7137, 732 n 
security "T DEE ET 701,717 ` $ " - 
substitute for, appointment of ene eps ` og ERES 
suit against — T eee 703-5, ZE 
leave of court, no question of jurisdiction Oh » — 
by ET ... EE ose , | 
surety for, discharge of M IAN. 
trustee oe ^9 ges +. KE" 
who may be appointed fg AS n 
C ector -"-- — eene = CA +$ - 
party — z zeg 2 
See PARTNERSHIP, PROBATE, T 
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Pace. 
RECTIFICATION—contd. 
fraud ... ... 547. 555. — 120 
marriage scttlements eee eee -t 
mistake ave ove eve 546, E 
mutual ese ese geg $53. 556, 779 
of law gg >... =... =... 552 
unilateral ... eee ... 554 
not of contracts  ... eee E 549, 552. 779 
when refused ace een Di 562-3 
See Discretion, FRAUD, INSTRUMENT, MISTAKE, 
SETTLEMENT, SUIT. 
REDESDALE, Lord, 
on equitable jurisdiction of specific performance 25. 259 
mutualit ese geg teg eu OD 
object of appointing receiver eee ae 37 
RE-ENTRY, 
by grantor or vendor ees oer 464 
nght of * - D — ess 577 
REFORMATION, see RECTIFICATION. 
REGISTERS, 
revenue one eee DT ` 40. 146 
REGISTRATION 
and notice "^ EK? see = 814. 33 
compulsory eee ann 
conveyance * ose * 
effect of I en eee 
of document, when required wee 
name 


voluntary settlement  ... 
want of, plaintiff not in default 


REGULATIONS, 


810, XIX of Benga e - 
1817, VII of (Madras) hi 


RELIEF, 


uenti E CONSEQUENTIAL. 25 
court grants in its power 
efficacious x 


e Ram Ae consequential wen 
in plaint, —— —— Suits. 
suppressive — ... 
See RELIEFS. " 
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RELIEFS, 
alternative, see SUIT 
inconsistent que ave 
RELIGIOUS 


endowments. see MarH. WAKF 
feelings, and common law rights ... 


REMAINDER, see REMAINDERMAN, REVERSION. 


contingent see =... 
trust to preserve ose 
declaration regarding ... ecc 
defined ese 
REMAINDERMAN ove ei 
assignee of, suit by eee — 
ERES against waste ... 
when may be sued for specific performance 
sue > LE 
REMEDIAL 
liability ese E 
REMEDIES, 
Bentham's classification of eee 
two legal ... CET 
REMEDY, 
effectual, in ordinary courts ese 
equitable and legal — 
legal specific wee “se 
preservative — ese 
RENEWAL, 
of lease, see LEASE DEE ITI 
RENT, 
agreement for enhancement of eve 


arrears of, not consequential relief 
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537, 609 


KEE 26 
832, 777 


ian oe 
634. 797 
626, 142 


$04, 627, or-2 


or, 142 
— 656 


796 
516, roe 


Sos, 506, or 


CET 24n 


s.. 5n 


ofr 662 


See IM MOVEABLE PROPERTY, LANDLORD, VENDEE. 


REPAIR, 
banks of river, contract to spe 
in husbandry ese P 
vendor's duty to eee ... 
e See under CoNTRACTS. 
REPARATION, 
^ specific dd). eee 
REPLEVIN, 
action of ose asp 
REPORTS, 
flying, and notice — ess 
REPOSE, 
statute of eee se. 


ese 163 
... 206 
es 529 
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10, 28, 95, 200 
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` 1 PAGE. 
REPRESENTATION wee wee ` wes 237-8, 567 
ambiguous eee ese eee eme 298 
by conduct eee one 275-6 
doctrine of making good aso ws 20n 40 VEN 
in same transaction = «-- een eve 292 
intentiorr 238, 239. 273. 304 
known to be false or not believed to be true ... 290 I 
materially inducing contract . ^ .293-9. 468, 569 
means of discovering truth eee eve 294-7 
non-fulfilment of — wee eve ~ 467-9 
not false to contractee’s knowledge eve 299-300 
of belief D ees KS ess 274 
fact ess eee eee DT 272-5 
material fact ewe ege ave ege MES 
opinion eee eve eg .274, 275 
party or agent wee DT T 289-290 
untrue eee * ace 272, rI2 
vague and indefinite’... eee eee ess 2 


See CONCEALMENT, FRAUD, MISREPRESENTATION, SILENCE. 


REPRESENTATIVE 
m interest, see under Suit ot E go, 7I8, 120 
REPUDIATION, see under CONTRACT. 
and rescission distinguished er eve — 
by joint promisor eee ees cee ese Z725 
REPURCHASE, 
agreement for ese ese isa <= ge 
Res judicata — 452, 512, 536, 654, 775, 755 — — 
Res perit domino, see MaxiMs or Law. 
——— 
contract 30, 330-1, 333, 343. 537, 567, 604, 6, 12 
and cancellation... eee = : Steg Ka ` 
rectification EE? =... wens E emp 55° * 
Ss OM * | 
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ReEscCIssION—contd. - 
undue influence ev» eve een ose 574 
void a ment wee ide 580, I24 
voidab e nn =... =.> z.. 569 So , 424 
See Discretion, SUIT. 
Restitutio in Infegrum Œ.. vi Sen sor, 369 — x 
RESTITUTION, 
equitable doctrine of =.. ann ... ... 9 
for rescission, see RESCISSION. " 
in kind =.. — ase ere =.. 69 
nature ... =... ERT >... 24. 7T 
RESTORATION, see Sfa/u Quo wea —— 5 
RESTRAINT 
of trade, see TRADE. b 
RESTRICTIVE 
covenants, see COMPENSATION, COVENANTS. 
RETALIATION ... eee des ese eda WW Ze 
RETRIBUTION KE =.. ""- "^ sg 5 
‘RETROSPECTIVE Ce 
effect, of legislation see =... ... M — 23 s — 
REVERSION, see REMAINDER, REVERSIONER. 3 — — 
declaration regarding ... ege SC — — 
à defined --- jt = oe = $047, 627,92 
material injury to b EEN eeng DEER 92-. — da? 
sale of DT Ue ... 340, 39571, jot, so — 
REVERSIONER, see Hinpu Law. ; 
declaratory suit by 610-1, 629-34. 656, 139, 140, 142-3, 1470 — 
injunction against nuisance — — e at^ 
waste ER — E uii : X tr 
=  - next, consent of DI one EL | 630n, Zei * 
remote Së DI te eee |. 626,143 
REVISION Spoon EMT 
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RiGHTsS—ceonfJ. 
civil, mistake as to ene eee eee s 428 
conjugal, see CONJUGAL. 
contingent ese eee ave 633, 747 
created by past transactions ose - «= 446 
customary ... geg eee ese s.. T48 
defined ... KLEK? er. geg 3-4: 136 
doubtful, see FAMILY ... — $07, 510, 552, 90 
srr ses ... CET 3-4 24 
. rem — ane — — 3-4. 319. 24 
incorporeal --— EK? KEE ass 79-80 
legal -y equitable ace e ose ess 40 
persona eee ERT EE? -"- vf 6 
remedial — Fäi ave wilt — "s 
ripanian eee ... CET »SOI-2 
sanctioning eee TI «oe eee 
pases. € gine’ — DT — 471, 474 
or tem ER os eve ge eve 4 
to damages an specific relief ann TI ITI E 
vested "-- EE EE) ee oe I«F 
See MANDAMUS, 
RIPARIAN 
rights, see RIGHTS, WATER. 
Roman Law, 
improvement by Šona Ade possessor dim ese 
inadequacy of consideration eee -— ese SC 
interdict ue v7, see INTERDICT, ... ees ese 71 
‘real’ contract oe os T ess 316 
specific performance not recognised in —— coo 24 
Rowrirrv, Lord, 
on loans ET? e ee CET? ann CET 196 
piecemeal performance} geg wae 215, 445 
tation at marriage ewe eee wee 238 
by vendor without title ... eve .. 450° z 
su and form ... "- see 339 
* of discretion and jurisd | 
juri iction ... eee . : 
Supreme Court, À i DoS aie ne * 
T. 19, r. 14 1; 
e 25 5 
49 P = 
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SALE >.. =... ees "-- =...» os 
and mortgage, breach of condition as to payment =o... ADM 
in one lot ... Ae ecc Wi ene AO 
of debt ove "^ "^ "^ 155 
encumbered property — — 66.95 
furnished house one T na ven ERU 
goods oes ese LEQ, 120, 121, 122, 195, 528 
land ose II9, 120, 121, 122, 528, 52, Óg 
offices eve éen = — 
water ees ... es e ae e 210 
roceeds =v e ps GER — ERT T40 
with all faults ... spe ses 280n, 573 
See CONTRACT, VENDOR AND PURCHASER. 
SALMOND, J. W., > 
on possession awe site avs dw. a 
and ownership ese ate — 
specific fulfilment of duty one oss enge 24n 
SANCTION 
of District Judge ace — ace 251, 78, 129 
SaviGNY, Von, 
on elements of contract es? SÉ ose 12 
intent in possession ees eee 467, 49 
mistake of law ""- *** — "- 429 
SCHEDULED Districts, 
where Specific Relief Act is in force sud wi 4453 
SCIENTER 
and equitable relief ass DEE ... Vue 303 
Scotca Law, 
building contracts ove OI OT 134, 135 
declarator «ce "-- ove “** 613, 139 
implement ... T esa eve — 24 
specific performance  ... ane € wa 5 ES 
SCRIVENER, 
mistake of ... — oe — $45. 547 
Secr=stT - 
commodities or medicines, agreements concerning Sion, 75 
divulging of, enjoined ... pws nó Soo, rS8r . 
SECURITY, | 
mortgage =... s.. “rf s.. » Li 
^ of receiver, see RECEIVER. de 
SEISIN, see PossESSION, z 
at root of title to land — * 
generates heritable right ove — 
of court KE? zeg d KEE? -- 
SELBORNE, Lord 
on contracts for work and labour ... M 
doctrine of part performance  ... Sie 
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Ser DEN, J.. 
on equity =.. KEE zeg msn ... 232 
SELF-HELP, 
prohibited in interest of public order M owe 72 
SERVICE, 2 
personal, see} PERSONAL. 
unique “** =... ee EZ? sve 782 
Servirupsjsee EASEMENT ase eee ess 622 
SETTLEMENT, * 
articles for ... awe ese EH 483. 560 
executed... di 481, 482, 485. 288, 3o, 96, 117 
executory ... ove — ose 451, 483. 3o, EE? 
for value  ... dui vi eve wes 481 
injunction and eve ees oo 78S 
of boundaries and lands eee wus kon; ANN 
chattels and land awe geg ewe 483,27 
property ... eve iis e. 480, 29-30, roS 
consideration for ete 263 
on marriage, see MARRIAGE oat 156, “482, GO 
protection of active and passive  ... DI 483, 96, 99 
, correction of ... ese ses ege 445 
specific relief respecting eee 482, 483 
voluntary eee as QBs 482, 574» I2, 30, 96, 99 
alteration i in Indian law ... awe : r2 
SHAM 
deed — ote — — 133, 135 
SHARES, 
ment to allot ... ees ... seu 526 
in railway company, etc. T E 113, 114”, 57 
SHARP i 
practice eve d — due 370, 112 
Suc utere fuo ut alienum non Laedas, see Maxims orf Law. . | 
SILENCE, 160, 276, 287, 86, z712 
as to facts known to plaintiff-purchaser gen 419, 572-3 
cfeating hardship wee dics awe 86, ERT E 
equivalent to speech DEE ... ... DEE 284-5. bk 
; See CONCEALMENT, LIE, OBLIGATION TO SPEAK, — 
SrtaAvES, 
recovery of oes um ees 
SLEEPING 
over or pen m see RIGHTS. E 
” wnovement of progressive — 
repose of zen A BEC UM ans ub Lr 
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SOLICITOR l 
to blame — gek s.. ees EL 586 
common : — - ese Dee, 
fiduciary relation eee ech ane cas SES 
misrepresentation by  ... vee e ewe $71 
mistake of — ep eee — ON 
SPECIFIC 
performance and injunction eee ese e. 7267 
public interest, see PUBLIC. 
setting aside of contracts ... ses 419 
claimed of executory contracts 26, 105, 326, 480, 49 
class of contract and not individual 
case considered — — ees 199 
conditions, elements and incidents 
necessary for eee e. 2337 
contracts for personal acts and 
proceedings one ose 163-4 
decree for damages, adequacy of e 25 
defences to action for, see EQUITABLE DEFENCES, 
LEGAL DEFENCES. 
defined 26”. 95, 32. 49 
equitable considerations agrainst vat e 193 
head of equity jurisdiction, ancient eee e 23n 
in Hindu law ese — eee ewe 17 
Mahomedan law — ees wee 17 
Scotland DEE ... oe 24 
insolvency of defendant eos ese 162-3 
jurisdiction of eee ege 98-100, 109», 216 
imitation of doctrine in England — ess 24 
ndia ann ... 25 
meaning of ... mI ere ee 103 
of complete contract only = 108, 204, 236, 49, 100 
contract, three aspects of ... id — — 
with variation 306 11, 432-5, 468, 548, 700-4 
prevention true dis eee owe os 28 
primary remedy  ... — PS ene 17 
realty and personalty 120-1, $4 
required by nature of contract - 108-9 
resisted partially ... eee — «== «JOO 
turns executory into executed contract... «ss 267 


See CONTRACT, INJUNCTION, JURISDICTION, RESCISSION. 


relief, 

denial of, does not deprive party of legal remedy ... 233 
explained DE s.. DEE 1-3, 2r 
forms of: eee Zn ess 5, 6, 38-9, 33 
limited to civil injuries — ees eee 6 
no absolute right to — wes 231 
not m for enforcing penal law ` ... eee 6 

e to executory contracts DI 354, 480 


bar to ... t oe d 302-5 4 
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Pact. 
SrECIFIC Recrer—conid. : 
wider than specific performance 27, 495. 540, 770 
reparation, see REPARATION. 
SrECIFIC RBLIEF 
Act — — owe ene 45, 217, 196 
not exhaustive ge exe eee 38-9, 27 
Bill, see STATEMENT ` wm ege e ave z 
SPECULATION, see DELAY. 
contract of ... ete eve wee 479" 
court not moved by — awe was e 637 
SPELLING, T. C, 
on injunction — see see coe 34 
smccessiomis — ege on eee sf 
transfer of, invalid — € awe des — BS 
SPIRITUAL 
adviser, see ADVISER. | 
privilege coe eos ... ees ee. 637 
tyranny ese — eee eee eee 
SavATTING owe eee eee eee eee «3 
STAMP- 
law, see COURT-FEE  ... Won weg — EE 
STANDARD 
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